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PREFACE. 
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In  the  following  pages  the  author  has  attempted 
fZ\  to  state  clearly,   with  reasonable  accuracy  and  in 

language  as  free  as  possible  from  technicalities,  the 
elementary  rules  and  principles  of  American  law  with 
which  it  seems  most  important  that  business  men 
should  be  familiar.  The  object  was  to  make  an  in- 
•lj  structive  manual  for  general  readers  and  men  of  af- 

^  fairs,  and  a  practical   text-book  for  use  in  schools 

and  colleges  where  business  branches  are  taught. 
<C  Keeping  the  primary  purpose  of  the  book  in  view 

.->  an  effort  has  been  made  to  render  it  as  practical  as 

possible.  Business  men  are  interested  chiefly  in 
knowing  the  general  nature  and  extent  of  their  legal 
rights  and  duties.  Technical  details  of  jurisdiction  and 
procedure  have  been  excluded  as  the  space  necessary 
;    .  for  their  discussion  is  much  better  occupied  with  the 

}  practical  rules  relating  to  the  formation,  interpreta- 

tion and  discharge  of  contracts  in  general,  to  bills 
and  notes,  to  the  rights  and  liabilities  of  sharehold- 
ers in  business  corporations,  to  sales  of  chattels  and  the 
like.  To  the  same  end  such  topics  as  mandate  and 
loan  for  use  in  bailment  law  are  dismissed  with  a 
word,  while  pledge  and  carriers  of  goods  have  been 
relatively  expanded.     Competency  to  marry  and  the 
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causes  for  divorce  have  been  ignored,  while  a  chapter 
has  been  devoted  to  chattel  mortgages,  and  agency, 
partnership  and  fire  insurance  have  been  given  space 
bearing  some  relation  to  their  general  importance 
from  a  commercial  point  of  view. 

Should  the  book  be  adapted  to  elementary  work  as 
arranged  in  some  of  our  law  schools,  it  will  be 
because  the  author,  in  writing  to  meet  one  want,  has 
been  fortunate  enough  to  meet  some  others. 

As  originally  prepared,  the  text  was  supported, 
illustrated  and  expanded  by  the  citation  of  cases. 
This  plan  was  abandoned  as  not  consistent  with  the 
purposes  of  the  book  and  instead  lists  of  leading 
text-books  have  been  inserted  at  the  end  of  chapters 
or  topics.  While  these  will  be  found  useful  chiefly 
to  teachers  by  furnishing  more  ample  statements  of 
the  law  and  as  indexes  to  the  decided  cases,  it  is 
hoped  that  they  will  prompt  and  assist  students  to 
carry  their  studies  further  than  the  text. 

Wherever  a  conflict  between  the  decisions  of  the 
several  states  has  been  indicated,  the  teacher  should 
ascertain,  or,  if  possible,  have  his  students  ascertain, 
the  local  law,  to  be  noted  on  the  margin  of  the  book. 
Upon  matters  of  local  statutory  regulation,  a  similar 
course  should  be  pursued. 

.  The  author  takes  pleasure  in  acknowledging  his 
indebtedness  to  William  Ward  Wight,  Esq.,  Li- 
brarian of  the  Milwaukee  Law  Library,  for  many 
valuable  suggestions. 
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CHAPTER  I. 

OF  LAW  IN   GENERAL. 

§  1.  The  law  a  system. — The  law,  so  called,  con- 
sists of  a  mass  of  rules  and  principles  so  closely  re* 
lated  and  interwoven  as  to  constitute,  among  all  civ 
ilized  peoples,  a  more  or  less  harmonious  system.  It 
is  therefore  necessary  to  an  adequate  understanding 
of  any  of  its  parts  or  branches  to  know  something  of 
the  nature  of  law  in  general,  including  its  origin, 
the  necessity  for  its  existence,  and  the  manner  in 
which  it  controls  or  influences  human  conduct. 

§  2.  Different  meanings  of  the  word  "law." — In 
its  widest  sense  the  word  "law"  signifies  a  rule  of 
action ;  that  which  is  set,  fixed,  prescribed  or  laid 
down  beforehand.  So  defined  it  includes  not  only, 
the  rules  of  action  that  control  or  influence  the  con- 
duct of  men  in  communities,  whether  such  rules  are 
recognized  and  enforced  by  the  authority  of  states 
and  nations,  or  by  public  opinion  merely,  but  it  is 
descriptive  of  the  order,  sequence,  or  course  of  na- 
ture. We  therefore  speak  of  the  laws  of  gravitation, 
of  mechanics,  or  of  optics. 

Much  confusion  arises  from  a  failure  to  distinguish 
between  what  are  rather  vaguely  called  moral  laws, 
and  technical  or  positive  law.  If  a  rule  of  conduct 
is  merely  moral,  either  in  the  sense  of  being  right 
according  to  generally  accepted  notions  of  what  con- 
stitutes virtue  or  goodness  among  men,  or  because, 
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for  some  other  reason,  it  meets  with  more  or  less  gen- 
eral approval,  it  differs  from  actual  or  positive  law  in 
that  the  power  of  the  state  can  not  be  appealed  to  in 
case  it  is  disregarded.1 

§3.  Same — Positive  law — Definition  and  nature. 
— Technical  or  positive  law — the  law  of  the  courts 
and  lawyers — may  be  defined  as  a  general  rule  of  con- 
duct, or  of  external  human  action,  prescribed  and 
enforced  by  public  authority.  By  public  authority 
is  meant  the  state ;  and  a  state  may  be  defined  as  a 
community  of  persons,  living  within  certain  limits 
of  territory,  under  a  permanent  organization  which 
aims  to  secure  the  prevalence  of  justice  and  to  pro- 
mote the  common  peace  and  welfare  by  self-imposed 
laws. 

§  4 .  International  and  municipal  law  distinguished. 
— Law  is  either  international  or  municipal.  Inter- 
national law,  also  called  the  law  of  nations,  is  that 
system  of  positive  rules  which  is  prescribed  by  the 
common  consent  of  Christian  nations,  and  which 
regulates  their  intercourse  with  one  another.  It  has 
sometimes  been  .denied  to  be  positive  law  at  all,  be- 
cause there  is  no  international  tribunal  to  which  a 
nation  may  appeal  if  its  rights  are  invaded  by  an- 
other. 

Municipal  law,  on  the  other  hand,  is  not  pre- 
scribed by  the  common  consent  of  nations,  but  by 
the  supreme  power  in  the  particular  state  or  nation. 
It  is  without  binding  force  outside  the  territorial 
limits  of  such  state  or  nation,  except  so  far  as  other 
states  or  nations  see  fit,  in  exceptional  cases,  to 
recognize  and  apply  it."  Municipal  law,  therefore,  is 
a  rule  of  civil  conduct  prescribed  and  enforced  by 
the  supreme  power  in  a  state,  regulating  the  inter- 

1  The  phrases,  law  of  nature,  law  of  God,  divine  law,  law  of  rea- 
son or  right  reason,  natural  justice  and  natural  equity,  are  also 
rather  loosely  employed,  but  usually  to  describe  those  rules  or  pre- 
cepts which  meet  with  the  general  approval  of  mankind,  because 
they  satisfy  what  we  call  the  conscience  or  the  moral  sense. 

*Po*t,  §375,  etseq. 
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course  of  the  state  with  its  inhabitants  and  of  those 
inhabitants  with  each  other. 

§  5.  Moral  basis  of  positive  law. — From  the  dis- 
tinctions already  drawn  we  must  not  understand 
that  law  in  its  technical  sense  is  without  an  ethical 
or  moral  basis.  It  is,  in  a  great  measure,  the  reflec- 
tion of  the  conceptions  and  cbnvictions  of  the  people 
among  whom  it  has  grown  up,  not  only  of  what  has 
seemed  morally  just  and  proper,  but  of  what  they 
have  deemed  reasonable,  convenient  and  expedient, 
in  view  of  their  circumstances  of  climate,  occupation 
and  surroundings.  On  the  other  hand,  the  positive 
law  does  not  define  and  enforce  all  moral  duties, 
both  because  they  are  often  very  difficult  to  ascer- 
tain, and  because  of  the  practical  difficulties  in 
the  way  of  their  enforcement  by  state  authority. 
Thus,  the  moral  law  requires  us  to  be  charitable, 
the  municipal  law  does  not ;  the  moral  law  demands 
that  he  who  promises  shall  perform,  but  the  munici- 
pal law  enforces  only  such  promises  as  are  made  in 
a  certain  form  or  under  certain  prescribed  circum- 
stances, as  will  shortly  appear. 

§  6.  American  law  largely  of  English  origin. — A 
large  part  of  the  municipal  law  of  the  several  states 
of  the  Union,  with  which  we  most  frequently  come 
in  contact,  was  transplanted  to  American  soil  by  the 
English  colonists.  An  inquiry  into  the  sources  of 
the  English  law  is,  therefore,  to  a  great  extent,  an 
inquiry  into  the  sources  of  our  own. 

§  7.  Common  or  customary  law. — Custom  is 
thought  to  be  the  earliest  form  of  law-making,  and 
a  large  share  of  the  law  which  governs  us  had  its 
rise  in  usage,  or  the  general  and  long  continued  ob- 
servance of  a  certain  course  of  conduct  among  our 
English  ancestors.  Law  so  made  is  called  common, 
customary,  or  unwritten,  law,  because  it  is  not,  like 
the  written  or  statute  law,  expressed  in  any  set  form 
of  words. 

The  customs  out  of  which  the  common  law  has 
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grorfu  doubtless  had  their  origin,  to  a  great  extent, 
in  reasons  of  expediency  and  convenience,  and  in 
popular  conceptions  of  justice  and  moral  and  re- 
ligious truth  and  propriety.  Originally  enforced  by 
public  opinion  or  private  vengeance,  the  state  finally, 
by  its  judges,  recognized  these  customs  and  assumed 
them  to  be  law,  and  they  thus  acquired  the  charac- 
teristics, force,  and  sanctity  of  positive  law,  the  same 
as  statutes  or  express  acts  of  the  legislature. 
.  §  8.  The  law  merchant. — Much  of  the  common  law 
is  made  up  of  what  is  called  the  law  merchant.  This 
consists  of  the  general  customs  and  usages  of  mer- 
chants. Many  of  these  customs  did  not  originate  in 
England,  but  became  known  to  Englishmen  through 
commercial  intercourse  With  other  nations  of  Europe, 
and  were  incorporated  into  the  English  law  by  judi- 
cial and  legislative  sanction.  The  rules  of  the  law 
merchant,  therefore,  are  a  part  of  the  law  of  other 
enlightened  commercial  nations.  The  phrase,  law 
merchant,  however,  is  not  synonymous  with  com- 
mercial law  in  its  widest  sense,  for  the  commercial 
law  of  any  state  or  country  includes,  not  only  the 
law  merchant,  but  also  whatever  other  rulea  of  law, 
written  or  unwritten,  govern  generally,  or  to  any 
considerable  extent,  the  transactions  of  merchants 
and  business  men. 

§  9.  Evidences  of  the  common  law. — The  chief  ev- 
idences of  the  common  law  are  found  in  the  printed 
accounts  of  decided  cases  in  which  its  rules  and  prin- 
ciples have  been  recognized  and  applied  by  the  courts. 
These  cases  are  collected  in  volumes  called  reports. 
The  cases  themselves  are  termed  precedents,  for  they 
embody  authoritative  statements  of  what  the  courts 
deciding  them  deemed  to  be  the  rule  of  law  govern- 
ing the  particular  states  of  fact  before  them.  The 
rule  thus  established  is  followed  in  subsequent  cases. 
A  judicial  decision  is  a  precedent,  not  only  for  the 
decision  of  later  cases  which  are  identical  in  all  their 
essential  details,  but  for  the  decision  of  later  cases 
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where  the  facts  are  such  that  the  rule  or  principle 
previously  applied  ought  in  reason  to  govern  the  de- 
cision. Thus,  to  decide  that  one  carrying  by  stage 
coach  and  horses  should  answer  for  injuries  to  his 
passengers  due  to  defects  in  his  vehicle  which  he 
might,  by  the  use  of  care  and  diligence,  have  dis- 
covered and  remedied,  decides  nothing  directly  as  to 
the  liability  of  a  railroad  company  for  defects  in  its 
cars ;  yet  by  just  argument  or  inference  the  carrier 
by  rail  should  be  at  least  as  strictly  answerable  for 
defects  in  his  vehicles  as  the  carrier  by  coach,  and 
so  it  is  held. 

§  10.  Equity, — Early  systems  of  law  are  inclined 
to  be  rigid  and  inflexible  and  do  not  readily  mold 
themselves  to  the  wants  of  advancing  civilization. 
This  was  true  of  the  common  law.  It  became  the 
practice  in  England,  therefore,  in  cases  where  the 
common  law  was  powerless  to  afford  redress,  to  ap- 
peal to  the  king  as  the  source  and  the  repository  of 
justice.  The  king  finally  clothed  a  great  officer 
called  his  chancellor  with  the  power  to  grant  relief 
in  these  exceptional  cases.  This  practice  gave  rise 
in  England  to  a  distinct  court,  termed  the  high  court 
of  chancery,  which  administered  justice  in  cases 
where  the  common  law  was  deficient,  either  because 
it  failed  to  recognize  a  right,  or,  recognizing  it,  failed 
to  afford  adequate  means  for  its  enforcement.  At 
first  the  chancellors  proceeded  with  little  regard  to 
rule  or  system,  assuming  that  they  had  power  to  de- 
cide according  to  natural  justice,  or  equity  in  its 
broadest  sense.  But  finally  the  rules  and  principles 
according  to  which  they  administered  justice  grew 
into  a  system  scarcely  less  strict  and  rigid  than  com- 
mon law  itself.  Equity  in  its  technical  sense  has 
therefore  come  to  mean,  not  natural  justice,  in  its 
widest  sense,  but  that  particular  kind  of  justice  ad- 
ministered in  courts  following  the  practice  of  the 
high  court  of  chancery  in  England  in  the  exercise  of 
its  extraordinary  jurisdiction.     In  other  words,  it  is 
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a  system  of  rules  and  principles,  forming  a  part  of 
the  positive  law  in  those  states  and  countries  whose 
law,  like  our  own,  is  derived  from  that  of  England, 
which,  by  reason  of  its  peculiar  scope  and  structure, 
supplements  and  supplies  the  deficiencies  of  the  early 
common  law  and  mitigates  its  rigor  and  harshness 
Some  practical  examples  of  jurisdiction  and  relief  in 
equity  are  found  elsewhere.1 

§11.  Unwritten  law  in  America. — The  English 
settlers  of  America  brought  with  them  so  much  of 
their  law,  common,  statutory,  and  equitable,  as  was 
adapted  to  their  changed  circumstances  and  sur- 
roundings. From  the  early  English  colonies,  whence 
the  tide  of  settlement  has  mainly  flowed,  the  unwrit- 
ten law  has  been  carried  westward,  and  is  in  force 
by  virtue  of  express  or  tacit  adoption,  and  with 
greater  or  less  modifications,  in  all  the  states  of  the 
Union  except  Louisiana.  This  state,  bepg  settled  by 
the  French,  has  a  system  founded  upon  the  Roman 
or  civil  law. 

§  12.  Written  law  —  Constitutions  —  Statutes  — 
Treaties. — The  common  law  and  the  principles  of 
equity  are  collected  from  the  printed  reports  of  de- 
cided cases,  and  from  the  writings  of  those  learned 
in  the  law.  In  this  sense  they  are  written.  They 
are  not  expressed  in  any  fixed  or  unvarying  form  of 
words,  however,  but  according  to  the  taste  or  accu- 
racy of  the  judge  or  writer  announcing  them.  In 
this  sense  they  are  unwritten.  Many  laws,  however,, 
are  enacted  by  the  law-making  authority  in  a  fixed 
and  unvarying  form  of  words,  and  for  this  reason 
are  called  written  laws,  being  evidenced  by  the 
records  of  the  law-making  body  and  the  copies  of  such 
records  published  by  authority  of  law. 

Written  law  with  us  consists  of  (1)  constitutions, 
(2)  statutes,  (3)  treaties. 

§  13.  Constitutions. — In  every  country  where  the 
freedom  of  the  subject  is  regarded,  there  is  a  funda- 

lPostt  §44,  etseq. 
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mental  law  embodied  in  a  written  document,  or  im- 
plied in  its  institutions  and  usages,  which  defines 
with  more  or  less  precision  the  character  and  frame- 
work of  government.  In  the  United  States  the  word 
11  constitution"  means  the  written  instrument  agreed 
upon  by  the  people  of  the  Union  or  of  a  particular 
state  as  the  absolute  rule  of  action  and  decision  for 
all  departments  and  officers  of  the  government  in  re- 
spect to  all  the  points  covered  by  it,  which  must  con- 
trol until  changed  by  the  authority  which  established 
it,  and  in  opposition  to  which  any  act  or  ordinance 
of  such  department  or  officer  is  null  and  void. 

§  14.  Statutes. — A  statute  is  the  written  will  of 
the  legislature,  solemnly  expressed  according  to  the 
forms  necessary  to  make  it  a  law.  In  this  country, 
it  is  an  act  of  congress  or  of  the  state,  or  territorial 
legislature,  passed  and  promulgated  according  to  the 
requirements  of  the  constitution  of  the  state  or 
United  States. 

§  15.  Federal  and  state  laws. — Within  the  scope 
of  the  powers  delegated  to  it  by  the  people  at  the 
adoption  of  the  federal  constitution,  the  general  gov- 
ernment is  supreme,  and  all  laws  of  the  several  states 
are  inoperative  and  void  in  so  far  as  they  are  in  con- 
flict with  the  federal  constitution  and  the  laws  and 
treaties  made  under  it  and  by  its  authority.  So,  too, 
all  laws  made  by  congress  must  conform  to  and  find 
authority  for  their  existence  in  the  federal  constitu- 
tion, or  they  are  mere  waste  paper. 

Each  state  has  its  constitution.  This  establishes 
the  several  departments  of  government  and  dis- 
tributes the  powers  of  government  among  them, 
points  out  the  manner  of  their  exercise,  and  prohib- 
its the  exercise  of  certain  powers  which,  in  the  opin- 
ion of  the  people,  it  is  unwise  to  entrust  to  the  hands 
of  those  who  shall  represent  them  in  administering 
the  government.  Every  law  of  the  state  must  con- 
form not  only  to  the  constitution,  laws,  and  treaties 
of  the  United  States,  but  also  to  the  constitution  of 
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the  state  enacting  it,  otherwise  it  is,  in  like  manner 
with  an  unauthorized  federal  statute,  illegal  and 
void. 

To  such  laws  as  are  in  conflict  with  the  federal  or 
state  constitution,  the  term  "unconstitutional  law  " 
is  applied. 

§  16.  The  effect  of  statutes  upon  the  prior  law. — 
A  statute  may  introduce  into  the  law  of  a  state  an 
entirely  new  rule  without  abrogating,  or,  in  legal 
phrase,  repealing,  any  prior  rule  of  law,  common, 
equitable  or  statutory ;  or  it  may  be  merely  declara- 
tory of  the  pre-existing  law  and  passed  to  remove  a 
doubt  as  to  its  existence  or  limits ;  or  it  may  repeal 
and  abrogate,  in  whole  or  in  part,  some  prior  rule, 
unless  such  rule  be  a  part  of  the  constitution.  What 
its  effect  shall  be  depends  upon  the  intention  of  the 
legislature  as  ascertained  by  the  courts  in  the  dis- 
charge of  their  duty  of  interpreting  and  applying  the 
law. 


CHAPTER  II. 

OF  LBQAL  BIGHTS — AND   PARTICULARLY  OF  THB  BIGHT 

OF   PBOPEBTY. 

§  17.  Legal  righted  Wrongs. — The  primary  object 
of  law  is  to  promote  the  greatest  good  of  the  greatest 
number.  Its  immediate  object,  however,  is  the  cre- 
ation and  protection  of  legal  rights ;  or,  what  is  the 
same  thing,  the  creation  and  enforcement  of  legal 
duties,  for  every  right  implies  a  duty  to  respect  it 
A  legal  right  is  the  power  or  capacity  residing  in  one 
person  of  controlling,  with  the  assent  and  assistance 
of  the  state,  the  actions  of  others.  Whosoever  disre- 
gards or  invades  it  commits  a  legal  wrong.  A  wrong 
may  be  civil,  in  which  case  the  state  merely  assists 
the  injured  party  in  getting  a  remedy ;  or  it  may  be 
criminal,  in  which  case  the  state  pursues  and  pun* 
ishes  the  wrong-doer  through  an  action  in  its  own 
name. 

Civil  wrongs  are  of  two  classes ;  torts  and  breaches 
of  contract. 

A  tort  is  a  wrong  independent  of  contract  such  as 
libel,  slander,  assault,  trespass,  negligence,  and  the 
like. 

A  breach  of  contract  is  the  refusal  or  neglect  of  a 
party  to  a  binding  agreement  to  perform  the  duties 
thereby  imposed  upon  him. 

§  18.  Rights — Primary  and  remedial. — A  primary 
right  is  one  that  is  given  for  its  own  sake  and  exists 
before  any  wrongful  act  has  been  done.  Thus,  the 
right  to  be  secure  in  one's  person  from  attacks  or  as- 
saults is  a  primary  right,  and  the  same  is  true  of  the 
right  of  every  person  to  have  contracts  in  his  favor 

(9) 
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performed.  But  when  one  of  these  rights  has  been 
invaded,  as  by  an  assault  and  battery,  or  the  breach 
of  a  contract,  there  arises  in  favor  of  the  party  in- 
jured and  against  the  wrong-doer  what  is  sometimes 
called  a  secondary  or  remedial  right,  i.  e.,  a  right  to 
reparation  consisting,  ordinarily,  in  civil  cases,  of  an 
award  of  money,  called  damages.1 

§  19.  Substantive  and  remedial  law. — The  greater 
part  of  the  law  is  concerned  with  defining  rights  and 
duties.     This  is  called  substantive  law. 

But  as  rights  are  sometimes  invaded  and  the  per- 
formance of  duties  withheld,  there  is  necessity  for  a 
set  of  rules  prescribing  the  course  of  action  to  be 
taken  for  the  redress  of  wrongs.  This  is  called  the 
remedial  or  adjective  law,  or  the  law  of  procedure. 
Its  object  is  the  prompt,  safe,  and  orderly  application 
of  an  adequate  legal  remedy  for  wrongs  actually 
done." 

§  20.  Against  whom  available. — A  right  may  be 
available  against  all  persons  indefinitely  and  not 
against  one  person  more  than  another.  Thus,  if  A 
owns  a  field  every  person  is  bound  to  respect  his 
ownership  or  proprietary  right  therein.  His  right 
of  ownership  is,  in  this  respect,  similar  to  the  right 
to  personal  security  or  to  reputation,  available  against 
the  world,  so  that  whoever  invades  it  becomes  a 
wrong-doer.     Rights  of  this  sort  are  called  rights  in 

T6TYI. 

If,  on  the  other  hand,  A  has  deposited  $1,000  in 
bank,  he  has  a  right  to  a  return  of  the  money  avail- 
able, not  against  all  persons  indefinitely,  but  against 
the  banker  only.  The  right  of  a  servant  to  his  wages 
against  the  master  is  of  the  same  general  kind,  and 
so  of  the  right  of  one  whose  land  has  been  trespassed 
upon  to  have  compensation  from  the  wrong-doer. 
Rights  of  this  sort  are  called  rights  in  personam,  be- 
cause they  are  available  against  a  certain  determin- 
ate person  and  not  against  all  persons  indefinitely.1 

1  Post,  chap,  zviii.  •  Post,  chap.  iii.  •  Post,  §  48. 
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§  21.  The  right  of  property. — To  acquire  and  ap- 
propriate objects  external  to  himself  and  to  render 
them  fit  to  support  his  existence  and  contribute ,  to 
his  comfort  seems  inherent  in  the  nature  of  man,  and 
occupies  an  ever-growing  share  of  his  attention. 
Whether  private  ownership  has  existed  from  the  be- 
ginnings of  society,  or  whether,  and  to  what  extent, 
it  is  the  offshoot  of  ownership  in  common  by  the 
family  or  the  tribe,  we  can  not  stop  to  inquire.  We 
must  be  content  to  examine  the  right  of  private  prop- 
erty much  as  the  law  now  defines  it,  without  inquiry 
into  its  beginnings  in  the  social  state. 

§  22.  What  may  be  the  subjects  of  property. — 
While  light,  air,  the  sea,  and'  the  waters  of  the  great 
navigable  rivers  are  not  the  subject  of  private  own- 
ership, everything  else  is,  or  may  become  such. 

§  23.  Property  defined. — Property,  or  more  prop- 
erly the  right  of  property,  is  practically  synonymous 
with  ownership,  and  signifies,  in  general,  the  right 
in  one  person  to  have,  control,  enjoy  and  dispose  of 
a  thing  to  the  exclusion  of  every  other  person.  In 
recognizing,  defining  and  protecting  this  right,  the 
law  has  in  view  not  only  a  certain  measure  of  ab- 
stract justice  toward  individuals,  but  equally,  per- 
haps, the  encouragement  of  thrift  and  industry  and 
the  prevention  of  the  hostility,  contentions  and  con- 
sequent disorder  which  rival  claims  would  otherwise 
produce.  The  term  propertyis  also  commonly  used 
to  describe  the  object  of  the  right  of  ownership,  or 
the  particular  money,  land,  goods,  or  other  thing 
over  which  the  right  is  exercised. 

§  24.  Classes  of  property. — Property,  or  things 
over  which  rights  of  ownership  may  be  exercised,  is 
divided  in  English  and  American  law  into  two  great 
classes,  Real  and  Personal.  According  to  Black- 
stone,  things  real  are  such  as  are  permanent,  fixed 
or  immovable,  and  which  can  not  be  carried  out  of 
their  place,  as  lands  and  tenements;  things  personal 
are  goods,  money,  and  all  other  movables,  which 
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may  attend  the  owner's  person  wherever  he  thinks 
proper  to  go. 

The  necessity  for  distinguishing  between  real  and 
personal  property  arises  from  the  fact  that  they  are 
governed  by  systems  of  law  in  many  respects  differ- 
ent. 

The  law  of  real  property  was  largely  developed  out 
of  the  feudal  system,  which  had  but  little  influence 
upon  the  law  of  personal  property.  The  latter  grew 
up  to  a  great  extent  from  the  customs  of  merchants. 
Real  property  can  only  be  conveyed  or  disposed  of  in 
accordance  with  the  law  of  the  place  where  it  is  sit- 
uated, while  a  transfer  of  personal  property  is  usually 
governed  by  the  law  of 'the  place  where  the  transac- 
tion occurs.1 

Personal  property  may  usually  be  transferred  by 
simple  and  informal  means,  while  real  property  must 
be  conveyed  by  a  deed  or  formal  written  instrument 
of  grant,  recorded  in  a  public  office.* 

Real  property  is  subject  to  dower ;  personal  prop- 
erty is  not. 

Upon  the  death  of  the  owner  of  real  estate  it  de- 
scends to  his  heirs  under  rules  peculiar  to  that  class 
of  property ;  personal  property  goes  to  the  executors 
or  administrators  of  the  deceased  owner  to  be  applied 
as  the  will  or  the  law  may  direct.  Students  so  in- 
clined may  read  with  profit,  in  this  connection,  the 
chapters  on  Real  Property  in  another  part  of  the 
book.4 

§  25.  Things  in  action  and  possession. — The  coins 
in  my  hand,  like  goods  on  my  shelf,  are  so  far  within 
my  possession  and  control  that  I  need  not  resort  to 
legal  proceedings  to  gain  the  possession  and  enjoy- 
ment of  them.  They  are  therefore  called  choses 
(things)  in  possession.  If  payment  of  a  debt  is  de- 
nied or  withheld,  however,  my  lawful  remedy  is  by 
suit  in  court  for  its  recovery,  and  my  property  con- 

lPoat,  §378.  •Post,  §1165. 

*Po8t,  §  1206.  *Po8tt  chap,  lxiv,  et  seq. 
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sists  of  a  mere  right  of  action  to  compel  payment  or 
restitution.  This  right,  which  is  regarded  as  a 
species  of  personal  property,  is  called  a  chose  (thing) 
in  action.  But  what  seems  a  better  classification  is 
suggested;  thus : 

§26.  Corporeal  and  incorporeal  property. — Such 
objects  of  ownership  as  can  be  seen,  touched,  and  ap- 
preciated by  the  physical  senses  are  termed  corporeal 
property.  On  the  other  hand,  certain  rights  or  com- 
binations of  rights  recognized  by  law  which  may,  by 
being  realized  and  enforced,  give  us  the  enjoyment 
and  control  of  tangible  things,  are  likewise  property 
in  the  eye  of  the  law.  As  they  can  not  be  seen,  han- 
dled or  appreciated  by  the  physical  senses,  they  are 
termed  incorporeal  property.  To  this  class  belong 
choses  in  action,  so  called,  including  book-debts, 
debts  due  on  all  sorts  of  written  securities,  as  bills  of 
exchange,  checks,  promissory  notes,  and  bonds,  and 
shares  of  stock  in  corporations,  shares  in  partner- 
ships, and  the  rights  under  policies  of  insurance.  In 
fact,  every  right  to  proceed  in  a  court  of  law  or  equi- 
ty for  the  recovery  of  money  or  some  valuable  thing 
is  property  of  this  class.  Many  of  these  rights,  with 
the  securities  which  evidence  them,  are  treated  in 
many  respects  like  tangible  property,  and  may  be 
bought  and  sold,  transferred  and  assigned.  They 
constitute  a  portion  of  the  wealth  or  assets  of  every 
business  man  the  same  as  merchandise  or  money  on 
hand.  Of  the  same  general  nature  are  the  rights  of 
an  author,  either  at  common  law  or  under  copyright 
statutes,  a  patent  for  an  invention,  a  trade-mark,  and 
the  good-will  of  a  business,  as  elsewhere  defined.1 
So  real  property  is  also  classed  as  corporeal  and  in- 
corporeal." 

§  27.  How  the  right  of  ownership  is  qualified. — 
The  right  of  ownership  is  qualified  by  the  following, 
among  other  things : 

1.    By  the  right  of  the  state  or  the  United  States  to 

Post,  §  667.  ■  Post,  §  1153,  et  seq\ 
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take  private  property  for  public  use  upon  making 
just  compensation.  This  is  called  the  right  of  emi- 
nent domain.  Examples  of  its  exercise  are  where 
the  government  condemns  a  site  for  a  post-office  or 
other  public  building,  or  where  the  state  permits  the 
condemnation  of  a  right  of  way  for  a  railroad. 

2.  By  the  right  of  the  government  to  levy  and 
collect  taxes. 

3.  By  the  general  principle  that  we  must  so  use 
our  own  as  not  to  interfere  with  the  rights  of  others. 

4.  By  various  restrictions  touching  the  manufac- 
ture, sale  and  use  of  certain  things  on  grounds  of 
public  policy,  as  the  manufacture  and  sale  of  intoxi- 
cating liquors,  or  the  erection  of  wooden  buildinga 
within  certain  limits  called  fire  limits. 

5.  By  circumstances  of  overruling  necessity  justi- 
fying the  sacrifice  of  private  property  without  mak- 
ing compensation  therefor,  as  where  buildings  are 
blown  up  to  stay  the  progress  of  a  fire. 

6.  By  pledges,  liens  and  mortgages,  and  by  ease- 
ments and  servitudes  whereby  some  of  the  elements 
of  ownership  are  granted  out  to  others.1 

§  28.  How  ownership  is  acquired — Title. — The 
word  "title"  is  generally  used  to  describe  the  source  or 
foundation  of  ownership,  or  the  means  whereby  own- 
ership is  established.  Title  may  be  acquired  in  va- 
rious ways,  as  for  example,  (1)  by  occupancy;  (2) 
by  accession  and  confusion;  (3)  by  gift;  (4)  by 
will;  (5)  by  intestate  succession ;  and  (6)  by  con- 
tract, including  sale  and  assignment. 

§  29.  Occupancy. — Things  abandoned  by  the  own- 
er (thrown  away)  belong  to  him  who  first  takes  them 
with  intent  to  make  them  his  own.  The  general 
rule  is  that  a  finder  of  lost  property  is  entitled  to  it 
as  against  all  the  world  except  the  true  owner.*  A 
finder,  however,  and  for  stronger  reasons  a  thief,  can 
not  hold  as  against  the  true  owner,  nor  can  he  trans* 

1  See,  for  example,  Pledge,  post,  §  940,  et  acq. 
9  Post,  §916. 
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mit  to  another,  however  innocent,  a  title  which  will 
enable  the  latter  to  hold  as  against  the  rightful  pro- 
prietor,1 except  in  certain  cases  of  money  and  nego- 
tiable  instruments  indorsed  in  blank  or  payable  to 
bearer,  as  later  explained.* 

§  30.  Accession  and  confusion. — Accession  is  a 
sort  of  title  to  property  by  virtue  of  its  becoming  an- 
nexed to  or  incorporated  with  the  property  of  one 
who  thus  becomes  the  owner. 

The  owner  of  property  is  usually  entitled  not  only 
to  its  natural  increase,  as  in  the  case  of  animals,  but 
to  the  profits  accruing  from  its  use,  as  the  interest 
on  invested  capital,  or  the  profits  arising  from  the 
employment  of  a  ship  or  coach.  But  the  property 
of  one  may  become  so  mixed  and  confused  with  that 
of  another,  either  by  accident,  or  the  innocent  error 
of  one  owner,  or  by  his  design,  or  by  the  act  of  a 
stranger,  that  it  can  not  be  identified  or  separated. 
It  may  then  form  a  mass  of  the  same  kind  as  its 
parts,  or  an  entirely  new  thing,  the  value  of  which 
may  be  less  or  greater  than  one  or  all  of  its  parts. 
The  rules  applicable  in  all  these  various  cases  can 
not  be  accurately  stated  within  brief  limits.  It  will 
be  sufficient  to  say  that  where  the  addition  or  change 
of  form  is  made  by  one  under  the  employment  of  the 
owner,  whatever  is  added  belongs  to  the  owner,  what- 
ever its  value  may  be.  The  manufacturer  or  me- 
chanic has,  at  most,  a  mere  right  to  retain  the  prop- 
erty as  security  for  his  pay.  But  where  the  proper- 
ty of  one  is  converted  into  a  new  kind  or  species  by 
the  act  of  a  trespasser,  the  new  thing  belongs  to  the 
party  trespassed  against  so  long  as  his  property  can 
be  identified  in  the  new  thing.  This  rule  has  been 
applied  to  timber  cut  into  ties,  to  wood  burnt  into 
charcoal,  and  even  to  corn  made  into  whisky.  But 
some  courts  refuse  to  apply  this  rule  where  a  change 
wrought  in  good  faith  has  produced  an  article  of 
much  greater  value  than  the  property  taken. 

lPost,  §809.  »Port,  §381. 
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If  the  goods  of  two  or  more  become  mingled  by  ac- 
cident, or  by  the  unauthorized  act  of  a  stranger,  the 
rights  of  the  several  owners  will  be  adjusted  by  treat- 
ing them  as  owners  in  common,  haying  rights  in 
proportion  to  their  respective  interests.  The  same 
is  usually  true  where  the  intermixture  was  by  con- 
sent,1 and  the  decisions  tend  in  the  same  direction 
where  the  intermixture  was  due  to  honest  mistake. 

§  31.  Title  by  creation. — Analogous  to  the  title 
by  accession  is  the  title  of  an  inventor  under  patent 
laws,  though  this  is  often  called  title  by  creation. 
So,  at  common  law,  every  person  has  an  exclusive 
right  to  his  own  literary  productions.  But  unless 
copyright  laws  exist,  and  he  has  brought  himself 
within  their  protection,  he  loses  this  right  by  publi- 
cation. 

A  trade-mark  is  acquired  by  adopting  and  using 
some  sign,  symbol,  or  arbitrary  word  or  device  to 
designate  or  make  known  to  the  public  the  origin  or 
ownership  of  an  article  connected  with  trade  or  man- 
ufacture. Whoever  first  adopts  it  will  be  protected 
in  the  exclusive  use  of  such  sign,  etc.,  for  the  pur- 
pose for  which  it  was  appropriated,  until  he  loses  his 
rights  by  abandonment  or  sale.  An  analogous  right 
is  found  in  the  good-will  of  a  business.8 

§  32.  Gift. — A  gift  is  the  voluntary  making  over 
by  one  person  to  another  of  the  title  to  personal  prop- 
erty without  recompense  or  reward.  An  ordinary 
gift  becomes  irrevocable  the  moment  the  thing  given 
is  delivered  by  the  giver  or  donor  to  the  recipient  or 
donee.  A  mere  promise  to  give  is  not  enforceable  at 
law.1  But  a  gift  made  in  expectation  of  death  shortly 
occurring  from  present  illness  or  apprehended  dan- 
ger may  be  revoked  at  the  pleasure  of  the  donor  at 
any  time,  and  is  revoked  by  his  recovery  from  the 
illness  or  escape  from  the  danger  in  view  of  which 
it  is  made. 

1  Post,  §  899.  f  Post,  §  657.  »  Post,  §  S3. 
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§33.  Wills* — As  to  wills  as  a  source  of  title  to 
things  real  and  personal  we  all  have  some  notions, 
reasonably  correct  in  the  main.1 

§  34.  Intestate  succession. — Intestate  succession 
takes  place  where  one  dies  leaving  property  undis- 
posed of  by  will.  The  law  points  out  the  persons 
upon  whom  the  title  shall  devolve  in  such  cases.8 
If  there  is  no  one  else  to  take,  the  government  takes 
title  by  escheat,  so  called. 

§  35.  Contract  as  a  source  of  title. — The  owner- 
ship of  property  is  most  frequently  acquired  by  the 
concurrent  act  of  two  parties  whereby  one  makes 
over  his  title  to  another  not  by  way  of  gift,  but  in  re- 
turn for  some  price  6v  recompense  in  money,  labor, 
property,  or  other  beneficial  thing.  In  short,  almost 
all  the  business  of  the  world  consists,  from  one  point 
of  view,  of  the  making  and  performing  of  private 
agreements  by  which  one  party  or  the  other,  or  both, 
acquire  present  rights  of  ownership  in  things  real  or 
personal ;  or  a  future  right  to  have  the  title  or  own- 
ership made  over  to  them  ;  or  to  have  the  temporary 
custody  or  enjoyment  of  property ;  or  to  have  some 
act  done,  some  service  rendered,  or  some  right  for- 
borne in  their  favor.  The  subject  of  contracts,  which 
forms  the  body  of  our  work,  will  be  taken  up  after 
a  few  other  matters  of  general  interest  have  been  dis- 
cussed . 

§  36.  Other  methods  of  acquiring  title. — There 
are  other  methods  of  acquiring  title  to  things  real  or 
personal,  some  of  which  are  treated  under  the  head 
of  Real  Property,  and  are  applicable  to  that  class  of 
property  alone,  while  others  are  applicable  both  to 
real  and  personal  property,  as  in  the  case  of  title  by 
purchase  at  sales  upon  execution  for  debt  or  at  sales 
for  taxes.1 

1  Farther  as  to  wills,  see  post,  §  1173. 

'Post,  §1172. 

•See,  for  example, post,  §§  127, 128, 1174, 1175. 
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§  37.  Bights  of  several  in  same  property. — Ordi- 
narily a  person  owns  lands  or  goods  singly  and  alone. 
But  several  may  acquire  ownership  in  the  same  thing 
by  the  same  or  different  titles,  and  in  equal  or  un- 
equal shares,  in  which  case  they  are  either  joint  ten- 
ants or  tenants  in  common.1 

§  38.  Legal  and  equitable  ownership. — In  equity 
one  may  have  and  be  protected  in  the  beneficial  use 
and  enjoyment  of  property  the  technical  or  legal 
ownership  of  which  is  in  another.  Thus,  if  prop- 
erty is  conveyed  to  A  with  directions  to  apply  it  to 
the  support,  education  and  comfort  of  B,  A  has 
only  the  legal  title  while  B  has  the  beneficial  owner- 
ship. This  is  what  is  termed  a  trust.  Trusts  may 
be  expressly  created,  or  they  may  arise  by  construc- 
tion or  implication  of  equity  to  prevent  fraud  or  carry 
out  the  presumed  intention  of  the  parties.8 

1  See  post,  §  1168,  where  joint  tenancy  and  tenancy  in  common 
are  distinguished.    See,  also,  partnership,  post,  §  653. 
•  See,  alio,  post,  i  1170. 


CHAPTER  III. 

OF   LEGAL   REMEDIES. 

Actions. 

§  39.  In  general. — When  legal  rights  are  invaded, 
society  must  either  permit  the  injured  party  to  use 
private  force  in  maintaining  them,  or  it  must  require 
him  to  set  in  motion  the  public  force,  and  through 
it  obtain  protection  and  redress.  It  adopts  the  latter 
course  almost  exclusively,  for  to  allow  every  man  to 
take  the  law  into  his  own  hands  would  invite  vio- 
lence and  confusion,  to  the  destruction  of  that  peace 
and  good  order  which  it  is  the  object  of  government 
to  establish  and  maintain.  The  right  of  self-help  in 
applying  a  remedy  is  therefore  confined  to  cases  in 
which  individuals  can  act  for  themselves  without 
disturbing  the  public  peace,  and  where,  as  in  case  of 
violent  and  sudden  attack,  delay  until  the  machinery 
of  the  law  could  be  set  in  motion  would  result  in  se- 
rious or  irreparable  mischief.  In  other  cases  the  in- 
jured party  must  apply  to  the  courts. 

§  40.  Court,  action,  procedure  and  judgment. — A 
court,  or  court  of  justice,  is  an  agency  of  the  state  or 
government  whose  function  it  is  to  hear  and  decide 
controversies  respecting  legal  rights  and  invasions 
thereof,  and  to  grant  remedies  for  the  protection  of 
rights  and  the  redress  of  wrongs  by  the  enforcement 
of  its  decisions.  An  action  (popularly  called  a  law- 
suit) is  the  pursuit  of  a  legal  remedy  in  a  court  of 
justice.  The  party  instituting  the  action  is  called 
the  plaintiff;  the  party  against  whom  it  is  instituted 
is  called  the  defendant. 

(19) 
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Lack  of  space  forbids  us  to  detail  at  any  length  the 
proceedings  in  an  action.  Such  proceedings  are  reg- 
ulated by  rules  of  law,  however,  the  object  of  which 
is  to  secure  order,  certainty  and  dispatch  in  the  ad- 
ministration of  justice.  The  principal  steps  in  an 
ordinary  action  are  usually  as  follows : 

(1)  The  writ  or  summons,  whereby  the  defendant 
is  brought  before  the  court  or  notified  to  defend  the 
suit. 

(2)  The  pleadings,  or  the  written  statements  of  the 
plaintiff's  cause  of  action  and  the  defendant's  ground 
of  defense. 

(3)  The  trial  or  hearing,  at  which  each  party 
seeks  to  satisfy  the  court  of  the  justice  of  his  case, 
either  by  presenting  evidence,  or  by  presenting  argu- 
ments and  authorities  upon  the  law. 

(4)  The  judgment,  by  which  the  court  determines 
the  rights  of  the  parties  by  deciding  the  question  in 
dispute. 

§  41.  Enforcing  judgment — Execution. — In  ordi- 
nary cases  a  judgment  for  the  plaintiff  is  for  money 
damages,1  and  such  a  judgment  is  enforced  by  execu- 
tion. This  is  a  writ  directed  to  the  sheriff,  author- 
izing and  commanding  him  to  seize  and  sell  the  de- 
fendant's property  and  apply  the  proceeds  to  the 
discharge  of  the  judgment  and  costs.  In  other  cases 
the  judgment  may  direct  the  delivery  of  specific  real 
or  personal  property  directly  to  the  plaintiff,  or  con- 
firm his  title  thereto,  or  grant  him  other  relief." 

The  enforcement  of  a  judgment  by  means  of  exe- 
cution may  fail — 

(1)  Because  the  defendant  has  no  property  what- 
ever ;  or, 

(2)  Because  what  he  has  is  exempt  by  law  from 
seizure  and  sale  on  execution. 

§  42.  Same— Exemptions. — The  common  law  had 
no  favors  foV  the  debtor,  and  the  creditor,  by  legal 

1  Damages  are  explained  post,  chap,  xviii. 
■  Post,  §§  44,  45,  46. 
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process,  might  hound  him  to  the  very  door  of  the 
alms-house,  or  imprison  him  in  default  of  other  sat- 
isfaction. Imprisonment  for  simple  debt  is  largely 
abolished,  and  now,  by  statutes  in  all  the  states,  the 
debtor  is  entitled  to  retain  certain  property  free  from 
the  liability  to  be  seized  upon  execution.  These  ex- 
emptions are  based  upon  considerations  of  humanity, 
for  the  protection  of  poor  debtors  and  their  families, 
and  to  mitigate  the  consequences  of  thoughtlessness 
and  improvidence.  They  also  rest  on  public  policy, 
which  forbids  that  individuals  should  be  stripped  of 
their  all  by  creditors,  and  be  cast,  together  with  their 
families,  a  burden  upon  the  public.  The  most  im- 
portant exemption  is  the  family  homestead,1  after 
which  come  wearing  apparel,  tools  of  trade,  and 
many  other  things.  As  each  state  regulates  this 
matter  for  itself,  students  and  lawyers  must  consult 
the  local  statutes  and  decisions  for  precise  informa- 
tion. 

§  43.  Attachment. — Among  the  most  efficient  rem- 
edies for  the  collection  of  debts  are  attachment  and 
garnishment.  Attachment  is  the  actual  seizure  of 
the  defendant's  property  in  advance  of  the  trial  of 
the  case,  as  security  for,  or  as  a  means  of  obtaining 
satisfaction  of,  any  judgment  the  plaintiff  may  re- 
cover. Being  a  harsh  remedy,  inasmuch  as  it  de- 
prives the  defendant  of  the  possession  of  his  prop- 
erty before  the  merits  of  the  case  are  determined,  it 
can  not  always  be  used,  but  is  given  only  in  certain 
specified  cases. 

Garnishment  is  a  species  of  attachment  whereby 
the  money  or  property  of  defendants  is  seized  in  the 
hands  of  a  third  party  (usually  an  ordinary  debtor), 
who  is  warned  by  the  process  of  the  court  to  hold  it 
to  satisfy  the  plaintiff's  claim  should  it  be  made  out. 
Both  of  these  remedies  are  purely  statutory. 

§  44.  Equitable  relief. — Courts  of  equity  act  some- 
what differently  and  in  many  cases  more  effectively 

1  Port,  §1166. 
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than  courts  of  law.  In  fact,  it  is  commonly  essen- 
tial, to  entitle  one  to  equitable  relief,  that  he  should 
have  no  adequate  remedy  at  law.1  The  following  are 
common  examples  of  relief  in  equity : 

§45.  Same — Injunction. — While  courts  of  law 
have  no  remedy  to  prevent  the  commission  of  threat- 
ened wrongs,  equity  will  often  stay  or  prevent  a 
threatened  mischief  by  injunction.  This  is  a  judi- 
cial order  commanding  the  party  against  whom  it  is 
directed  to  refrain  from  doing  some  act  therein  spec- 
ified. Common  examples  of  its  use  are  to  prevent 
the  infringement  of  patents,  to  restrain  the  commis- 
sion of  serious  injuries  to  land,8  to  restrain  the  trans- 
fer of  property  pending  suits  affecting  the  title,  and 
to  restrain  the  maintaining  of  nuisances.1 

§  46.  Same — Receivers,  specific  performance,  re- 
formation, etc. — Courts  of  equity  also  appoint  receiv- 
ers, or  persons  not  interested  in  the  result  of  the 
suit,  to  hold  and  preserve  the  property  or  fund  in 
dispute  when  it  would  be  unsafe  or  improper  to  en- 
trust it  to  either  of  the  parties  until  their  rights  are 
finally  determined. 

Equity  has  also  the  power  in  certain  cases  to  com- 
pel the  actual  or  specific  performance  of  private 
agreements.4 

While  a  court  of  law  must  either  enforce  a  con- 
tract as  it  finds  it  or  declare  it  altogether  void,  a 
court  of  equity  may,  in  a  proper  case,  correct  mis- 
takes therein  and  reform  it  to  read  as  the  parties  in- 
tended it  should,  or  may  compel  it  to  be  canceled 
and  delivered  up  in  cases  where  it  might  otherwise 
work  injustice.  The  orders  and  judgments  of  equity 
courts  are  often  enforced  by  fine  and  imprisonment.8 

lPost,  §350.  *Po8t,  §1162. 

*  For  other  examples  of  his  remedy,  see  post,  §  349  et  seq. 

*  Discussed,  post,  §  349. 

5  In  this  country  equity  is,  in  some  states,  administered  in  sep- 
arate courts,  in  others  by  the  same  courts  that  administer  the 
common  law,  either  through  the  old  forms  of  procedure  or  through 
forms  in  which  the  distinctions  between  actions  at  law  and  suits 
in  equity  have  been  practically  abolished. 
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Authorities. 

Any  American  edition  of  Black  stone's  Commenta- 
ries, preferably  the  3d  Ed.  by  Thomas  M.  Cooley, 
1884. 

Kent's  Commentaries,  of  which  there  are  several 
excellent  editions,  including  Holmes'  Ed.  1873,  and 
the  14th  Ed.  by  C.  M.  Barnes,  1896. 

Walker's  American  Law,  10th  Ed.  by  Clement 
Bates. 

Fishback's  Manual  of  Elementary  Law,  1896,  is 
an  excellent  general  survey  of  the  field  of  American 
law  within  a  small  compass. 

Robinson's  Elementary  Law,  1882,  gives  a  similar 
survey 

For  a  philosophical  treatment  of  the  elements  of 
jurisprudence,  read  Holland's  Jurisprudence,  7th 
Ed.  1895. 

Numerous  special  works  may  be  consulted  with 
profit,  but  to  enumerate  them,  and  to  suggest  what 
parts  of  them  might  be  profitably  read  or  consulted 
in  particular  connections,  would  be  impossible  within 
any  reasonable  limits  of  space.  Among  these  works, 
however,  are  Cooley's  Constitutional  Law,  1891 ; 
Bispham  on  Equity  ;  Story  on  Equity  \  Schouler  on 
Personal  Property,  vol.  1 ;  Cooley  on  Torts,  2d  Ed. 
1888  ;  Broom's  Legal  Maxims,  8th  Ed.  1882;  Smith's 
Leading  Cases,  9th  Am.  Ed.  1888,  and  any  standard 
Law  Dictionary — Abbott's,  Bouvier's  or  Anderson's. 


CHAPTER  IV. 

CONTRACTS — NATURE   AND   CLASSIFICATION. 

By  far  the  most  important  legal  topic  in  modern 
times  is  that  of  contracts.  Business  itself,  from  one 
point  of  view,  consists  almost  entirely  of  the  making 
and  performance  of  the  private  agreements  involved 
in  the  buying,  selling,  lending,  leasing,  pledging, 
insuring,  carrying,  and  the  serving  for  hire,  with 
which  we  are  all,  to  some  extent,  familiar. 

§  47.  Definition. — In  its  proper  legal  sense,  a  con- 
tract is  an  agreement  enforceable  at  law,  made  between 
two  or  more  persons,  by  which  rights  are  acquired  by 
one  or  more  to  acts  or  forbearances  on  the  part  of  the 
other  or  others.1  It  involves  two  ideas  :  (1)  Agree- 
ment, (2)  Obligation.  In  short,  the  parties  to  every 
contract  may  be  regarded  as  making,  in  some  sense, 
a  law  for  themselves  ;  each  being  bound  to  make  his 
conduct  conform  to  his  agreement,  or  else  to  pay 
damages  or  be  otherwise  subjected  to  some  penalty 
or  compulsion  at  the  hands  of  the  courts,  at  the  suit 
of  the  other  party. 

§  48.  Executed  and  executory  contracts  distin- 
guished.— Before  what  has  been  agreed  upon  has 
been  carried  out,  a  contract  is  said  to  be  executory ; 
after  it  has  been  fully  performed,  the  contract  is 
termed  executed.  Executory  contracts  alone  are 
within  our  definition,  for  when  a  contract  has  been 
executed  there  is  no  longer  any  obligation  to  do  or 
not  to  do,  and  the  bargain  is  of  interest  only  as  a 
means  of  ascertaining  the  nature  and  extent  of  the 

1  For  other  definitions,  see  Bish.  on  Cont.  §  22  and  notes. 

(24) 
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rights  of  ownership  to  which  its  execution  has  given 
rise.  Thus,  if  A  buys  a  watch  for  cash,  the  watch 
is  his  and  the  money  belongs  to  the  tradesman.  If 
A  loses  the  watch,  it  is  no  affair  of  the  dealer  ;  nor 
does  it  concern  A  if  the  money  is  stolen  from  the 
dealer's  till.  An  executed  contract,  therefore,  is  said 
not  to  be  properly  a  contract  at  all.  It  is  rather  a 
present  right  of  property  (right  in  rem)  which  has 
been  acquired  by  means  of  contract.1  But  a  con- 
tract may  be  executed  on  one  side  and  executory  on 
the  other,  so  that  while  one  of  the  parties  thereto 
may  have  received  the  benefit  of  some  completed 
service,  or  acquired  a  vested  right  of  property,  the 
other  may  have  a  mere  personal  claim  upon  him,  as, 
for  example,  to  exact  payment  of  the  price. 

§  49.  Some  results  of  the  distinction. — The  follow- 
ing are  some  of  the  practical  results  of  the  above  dis- 
tinction. An  agreement  to  do  an  unlawful  act  will 
not,  while  it  remains  executory,  be  enforced,  since 
the  law  can  not  be  invoked  to  defeat  its  own  ends. 
But  if  such  a  contract  has  become  executed,  what- 
ever has  been  paid  or  transferred  in  performance  of 
it  can  not  be  recovered  back,  for  the  law  leaves  the 
parties  to  a  corrupt  agreement  where  it  finds  them, 
refusing  its  aid  to  either.2  So  the  law  often  declines 
to  enforce  agreements  while  executory  because 
they  are  not  evidenced  by  writing  as  sometimes  re- 
quired by  statutes.  If,  in  such  a  case,  the  parties 
have  actually  performed  their  agreement,  it  will  not 
be  disturbed.3 

§  50.  Contracts  are  either  formal  or  informal. — 
Contracts  by  the  common  law  are  either  formal  or 
informal.  The  formal  contracts  of  the  common  law 
are  contracts  of  record,4  and  contracts  under  seal, 

1  An  executed  contract,  however,  is  within  the  protection  of  the 
federal  constitution  forbidding  the  states  to  pass  laws  impairing 
the  obligation  of  contracts. 

1  Post,  §  230  et  seq.  'Post  §§  141,  142.  *  Post,  §  56. 
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also  called  deeds  or  specialties.1  All  contracts  not 
under  seal,  or  of  record,  are  informal  and  are  called 
parol  or  simple  contracts,  whether  in  writing  or  not. 

§  51 .  Peculiarities  of  sealed  contracts — Considera- 
tion.— Every  promise  not  under  seal  requires  a  con- 
sideration to  make  it  valid.  Consideration  is  some- 
thing esteemed  in  law  as  of  value  in  exchange  for 
which  the  promise  in  a  contract  is  made.8  It  is 
nearly  synonymous  with  price  or  recompense.  By 
the  common  law  a  sealed  contract  is  of  higher  dig- 
nity and  greater  solemnity  than  a  simple  one.  It 
derives  its  validity  from  its  form  and  not  from  the 
presence  of  a  consideration,  and  is  valid,  as  a  rule, 
and  may  be  enforced,  though  not  founded  upon  a  con- 
sideration. In  some  states,  by  statute,  a  seal  upon 
an  executory  contract  raises  a  mere  presumption  of 
consideration,  and  in  a  few  states  the  distinction  be- 
tween sealed  and  unsealed  contracts  is  abolished,  and 
a  consideration  is  presumed  in  favor  of  all  written 
contracts,  until  its  absence  is  shown. 

§  52.  Same — Estoppel. — The  statements  of  facts 
contained  in  simple  contract,  though  strong  evidence 
against  the  party  from  whom  they  proceed,  are  not 
absolutely  conclusive  upon  him.  But  one  who 
enters  into  a  solemn  engagement  by  and  under  his 
hand  and  seal  as  to  certain  facts,  will  not  be  permit- 
ted to  deny  or  gainsay  any  matter  he  has  so  asserted. 
This  preclusion  to  deny  facts  is  called  an  estoppel. 

§  53.  Same — Merger — Limitation  of  actions — Ad- 
ministration.— A  sealed  contract  is  of  higher  dignity 
than  a  simple  contract.  If,  therefore,  parties  have 
entered  into  a  sealed  contract  or  engagement  cover- 
ing all  the  terms  of  a  prior  simple  one,  the  latter  is 
merged  or  swallowed  up  in  the  deed  and  hence  dis- 
charged.3   By  statute,  also,  in  the  majority  of  states, 

1The  word  deed  is  also  used  in  a  more  restricted  sense  to  de- 
scribe an  instrument  conveying  the  title  to  land,  termed  more 
fully  a  deed  of  conveyance.    Post,  §  1182. 

*Postt  §  62,  et  seq.  *Postt  §  317. 
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the  right  of  action  upon  a  simple  contract  is  barred, 
and  the  remedy  for  its  enforcement  taken  away  after 
some  comparatively  short  period  (usually  six  years), 
but  the  right  of  action  for  the  enforcement  of  a 
sealed  contract  often  survives  as  long  as  twenty 
years.1  So,  by  the  common  law,  debts  due  on 
sealed  contracts  were  entitled  to  be  paid  first  from 
personal  estate  of  a  deceased  debtor,  though  creditors 
upon  simple  contract  got  nothing.  This  rule  has 
been  generally  abolished.8 

§  54.  Sealed  contracts — How  made. — A  deed  or 
specialty  is  a  writing  upon  paper  or  parchment, 
signed,  sealed  and  delivered.  The  signing  is  prob- 
ably essential,  but  that  alone  does  not  make  the  writ- 
ing a  deed.  It  must  be  sealed.  At  common  law  a 
seal  was  an  impression  on  wax  or  wafer  affixed  to  an 
instrument.  The  statutes  of  many  states,  however, 
give  to  a  mere  scroll  or  scrawl,  drawn  with  a  pen  op- 
posite the  signature  of  the  party  sealing,  the  same 
effect  as  a  common  law  seal.  But  unless  the  statute 
authorizes  it,  such  a  scroll  is  without  effect.  The  last 
step  in  making  a  sealed  contract  is  the  delivery,  and 
this  is  absolutely  essential  to  give  it  legal  operation. 
Delivery  is  effected  by  handing  the  instrument  over 
to  the  party  in  whose  favor  it  is  to  operate,  or  to  a 
third  person  for  his  benefit,  or  by  otherwise  relin- 
quishing control  of  it  in  his  favor,  with  intent  to  put 
it  in  force.  One  who  makes  a  grant  or  promise  un- 
der seal  is  called  a  grantor,  obligor,  or  covenantor; 
one  who  receives  it  is  called  the  grantee,  obligee,  or 
covenantee. 

§  55.  Same — Delivery  In  escrow. — Where  a  deed  is 
delivered,  not  directly  and  absolutely  to  the  grantee  or 
obligee,  but  to  a  stranger  (one  not  a  party)  to  be  deliv- 
ered to  the  former  only  when  some  event  happens,  or 
somecondition  is  performed,  it  is  called  an  escrow.  De- 

lPost,  §366. 

f  For  other  matters  growing  oat  of   the  distinction  between 
sealed  and  simple  contracts,  see  post,  §§369,  519,  676. 
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livery  to  the  grantee,  or  obligee,  or  his  agent,  makes 
a  deed  absolute  instead  of  an  escrow.  If  the  party 
to  whom  a  deed  is  delivered  in  escrow  delivers  it 
over  to  the  grantee  or  obligee,  before  the  condition  is 
performed,  the  deed  is  without  effect.  Promissory 
notes  and  other  unsealed  writings  obligatory  are  some- 
times delivered  in  escrow.1 

§  56.  Contracts  of  record. — Of  the  contracts  of 
record,  so  called  because  they  are  evidenced  by  the 
records  of  a  court,  judgments  only  are  of  particular 
interest.  While  a  judgment  for  money  damages  creates 
an  obligation  to  pay,  it  differs  from  a  true  contract 
in  that  it  does  not  rest  upon  the  consent  of  the  party 
bound.  Though  it  may  be  enforced  by  an  action  in 
form  upon  contract,  it  may  also  be  enforced  by  exe- 
cution against  the  debtor's  property.1  It  is  a  security 
of  higher  dignity  than  a  sealed  or  simple  contract, 
and  its  further  characteristics  may  be  enumerated  as 
follows:  (1)  Unless  reversed  or  vacated,  it  imports 
absolute  verity  and  binds  absolutely  the  parties 
thereto  and  their  privies,  being  proved  by  the  record 
itself.  (2)  It  merges  and  extinguishes  the  contract 
or  other  matter  upon  which  the  action  leading  up  to 
it  was  founded.3  (3)  As  to  the  time  within  which 
legal  proceedings  can  be  brought  for  its  enforcement, 
it  is,  in  most  states,  upon  the  same  or  a  better  foot- 
ing than  a  sealed  instrument.  For  this  reason,  it  is 
sometimes  well  to  reduce  to  a  judgment  a  debt  that  is 
not  presently  collectible,  in  the  hope  that  it  will  be- 
come so  during  the  longer  period  of  limitation.  In 
many  states,  a  judgment,  when  properly  entered, 
constitutes  a  species  of  lien  on  the  lands  of  the  judg- 
ment debtor  in  the  county  where  the  judgment  is 
docketed. 

§  57.  Express  and  implied  contracts.  —  Express 
contracts  are  such  as  arise  from  the  words  of  the  par- 
ties, whether  wjitten  or  oral,  showing  an  intention 

1  Post,  §  460.  f  Ante,  §  41.  *  Post,  §  317. 
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to  be  bound.     But  express  words  are  not  always  nec- 
essary to  valid  contract ;  it  may  be  implied,  thus  : 

§  58;  Contracts  implied  in  fact. — Every  true  con- 
tract is  the  result  of  an  agreement  to  be  bound.  But 
this  agreement  may  be  inferred  as  a  fact  from  what 
the  parties  have  done  as  well  as  from  what  they  have 
said  or  written.  Whether  a  contract  is  express  or 
implied,  it  exists  because  the  parties  have  willed  that 
they  should  be  bound  under  circumstances  to  which 
the  law  attaches  the  sanction  of  an  obligation.  Thus, 
if  A  orders  goods  of  B  in  the  course  of  trade,  it  is  a 
fair  inference  that  he  intends  to  be  bound  for  their 
value,  though  he  makes  no  express  promise  to  pay. 
So,  if  in  like  circumstance  he  orders  B  to  make  him 
a  suit  of  clothes,  or  to  shingle  his  house,  and  B 
thereupon  does  as  requested,  a  promise  to  pay  B's 
reasonable  charges  will  be  implied.  But  if  one 
member  of  the  household  should  request  another  to 
perform  some  office  of  kindness,  such  as  is  seldom  or 
never  paid  for,  no  promise  of  payment  would  be  im- 
plied, for  the  facts  negative  its  existence.  The  only 
difference  between  express  and  implied  contracts, 
therefore,  is  in  the  mode  of  proof.  An  express  con- 
tract is  proved  by  direct  evidence,  or  by  proof  of 
what  the  parties  said,  an  implied  one  by  circumstan- 
tial evidence,  or  by  proof  of  such  conduct  on  their 
part  as  warrants  the  inference  that  the  parties  really 
intended  to  be  bound.  The  term  implied  contract, 
however,  has  been  used  to  describe  obligations  that 
are  not  true  contracts  at  all,  but  rather  creations  of 
law  having  some  of  the  characteristics  of  a  contract, 
but  otherwise  wholly  different.  To  these  the  name 
quasi  contract,  or  contract  implied  in  law,  has  been 
given,  in  order  to  distinguish  them  from  true  con- 
tracts or  obligations  resting  upon  consent  in  fact 
thus : 

§  59.  Contracts  implied  in  law. — In  many  cases, 
the  law  will  impose  upon  a  party  an  obligation,  en- 
forceable by  an  action  in  form  upon  contract  where 
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there  is  an  entire  absence  of  assent  in  fact,  and,  in 
many  cases,  notwithstanding  his  clear  dissent.  Thus, 
a  party  who  in  good  faith  supplies  necessaries  to  an 
insane  person,  an  idiot,  or  a  person  suddenly  bereft 
of  all  sense  and  reason  by  a  stroke  of  accident 
or  disease,  may  recover  their  reasonable  value  in 
an  action  in  form  upon  contract.  So  one  may  re- 
cover, in  a  like  action,  money  paid  under  duress,  or 
under  mistake  of  fact,  or  upon  a  consideration  that 
has  failed,  or  money  obtained  from  him  by  fraud. 

In  many  cases  the  injured  party  has  a  choice  of 
remedies.  Thus,  if  A  converts  the  goods  of  B  to  his 
own  use  by  selling  them  without  authority,  B  may, 
if  he  so  elects,  treat  A  as  a  purchaser  and  sue  him 
for  the  price  received  on  the  resale,  or  he  may  sue 
in  tort  and  get  the  value  of  the  goods  at  the  time  of 
the  conversion.  Many  authorities  permit  an  action 
in  contract  form  even  where  there  has  been  no  sale 
by  the  wrong-doer,  while  others  permit  it  only  where 
the  goods  have  been  converted  into  money  by  resale. 

§60.  Implied  from  express. — It  is  seldom  that 
everything  to  which  the  parties  bind  themselves  in 
contracting  is  set  out  in  terms.  Even  though  the 
contract  be  of  the  class  called  express,  more  or  less 
is  left  to  be  understood.  Thus,  if  parties  expressly 
agree  to  be  partners,  the  law,  by  implication,  an- 
nexes  to  their  bargain  all  the  incidents,  of  partner- 
ship, including  the  obligation  to  act  in  good  faith 
for  the  common  good;  and  if  one  sells  personal  prop- 
erty as  his  own,  the  law  implies  a  promise  that  he 
has  good  title  to  transfer.1  Still  more  is  shown  under 
the  title  "  usage."  £ 

§  61 .  Formation  of  a  simple  contract. — Simple  con- 
tracts, as  we  have  seen,  are  such  as  do  not  derive 
their  validity  from  the  presence  of  a  seal,  but  from 
the  presence  of  a  consideration.  Most  of  the  busi- 
ness of  the  world  is  carried  on  by  means  of  simple 
contracts,  sometimes  expressed  in  writing  in  more  or 

1  Post,  §  834.  %Po8t%  §  259,  et  seq. 
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less  orderly  form,  but  quite  often  merely  oral,  and, 
in  many  cases,  wholly  or  in  part  implied.  We  will 
now  direct  our  attention  chiefly  to  the  formation  of 
simple  contracts,  to  the  validity  of  which  the  follow- 
ing elements  are  essential: 

(1)  A  sufficient  consideration. 

(2)  Mutual  consent  expressed  in  offer  and  accept- 
ance. 

(3)  Parties  capable  of  contracting. 

(4)  A  real  consent. 

(5)  Compliance  with  the  forms  prescribed  by  law. 

(6)  A  lawful  object. 


CHAPTER  V. 

CONSIDERATION. 

§  62.  Nature  and  necessity.— It  is  an  elementary 
rule  of  English  and  American  law  that  every  execu- 
tory contract,  unless  under  seal,  requires  a  consider- 
ation to  support  it.  In  law,  consideration  does  not 
mean  forethought  or  deliberation.  It  is  nearly  syn- 
onymous with  price  or  recompense,  and  has  been 
well  defined  as  something  esteemed  in  law  as  of  value 
in  exchange  for  which  the  promise  in  a  contract  is 
made.1 

§  63.  Gift — Promise  to  give. — A  mere  promise  to 
make  a  gift  of  property,  or  to  confer  any  other  bene- 
fit without  recompense  and  without  there  being  any* 
thing  promised,  parted  with,  surrendered,  or  fore- 
borne  by  the  promisee,  is  not  binding  in  law,  though 
a  gift  of  property  is  valid  and  binding  as  between 
the  parties  when  the  thing  given  has  been  actually 
lelivered  to  the  donee.' 

§  64.  Seal. — We  have  already  seen  that  a  promise 
under  seal  is  valid  without  a  consideration,  being 
binding  on  account  of  its  form  alone,  though  this 
rule  has  undergone  statutory  changes  in  some  states.3 

§  65.  Good  consideration. — Love  and  affection, 
such  as  exist  between  near  relatives,  is  spoken  of  as 
a  "good  consideration,"  to  distinguish  it  from  the 
consideration  above  defined,  called  valuable.  But  a 
good  consideration  will  support  a  deed  alone,  and  not 
a  promise,  and  is  therefore  of  little  interest,  except 

1  Bish.  on  Oont.,  §  99,  where  other  definitions  are  given  in  the 
notes. 
*Antet  §32.  *Ante,  §51. 
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in  the  technical  law  of  conveyancing.     In  all  execu 
tory  dealings,   the  consideration  must  be  valuable, 
and  the  term  "  good  "  is  now  often  used  in  the  sense 
of  valuable. 

§  66.  Valuable— Benefit  and  injury— Parting  with 
legal  rights. — In  order  to  be  valuable,  the  consider- 
ation must  consist,  it  is  said,  in  some  right,  interest, 
profit  or  benefit  accruing  to  the  promisor,  or  some 
forbearance,  detriment,  loss,  responsibility,  or  incon- 
venience given,  suffered,  or  undertaken  by  the  prom- 
isee. In  most  mercantile  dealings  there  is  an  element 
of  benefit  and  injury  on  both  sides,  for  each  party 
parts  or  agrees  to  part  with  some  thing  valuable  or 
beneficial  for  some  thing  he  deems  valuable  or  bene- 
ficial in  return.  Yet,  a  consideration,  in  order  to 
be  valuable,  need  not  be  so  much  a  benefit  to  the 
promisor  as  a  detriment  to  the  promisee.  Thus,  if 
A  writes  to  X,  saying,  "give  B  goods  on  credit  and 
I  will  pay  you  if  B  does  not,"  A  is  bound  to  X  if  the 
credit  is  given,  because  X  has  suffered  a  detriment  in 
parting  with  his  goods  at  A's  request.  So  a  prom- 
ise to  pay  another  *£  expenses  if  he  would  take  a  trip 
to  Europe,  which  he  did,  was  held  to  be  upon  suf- 
ficient consideration  to  bind  the  promisor.  And  the 
bare  waiver  of  legal  rights  by  the  promisee,  though 
there  be  no  real  detriment  to  him  and  no  real  benefit 
to  the  promisor,  at  whose  request  it  is  done,  is  a  suf- 
ficient consideration  to  support  a  promise.  Thus,  an 
uncle  promised  to  pay  his  nephew  $5,000  if  he  would 
not  drink,  use  tobacco,  swear,  or  play  cards  for 
money  until  he  came  of  age.  The  nephew  having 
performed,  recovered  the 'money,  the  court  saying 
that  the  restriction  upon  his  lawful  freedom  of  action, 
within  certain  limits,  was  a  sufficient  consideration 
for  the  uncle's  promise. 

Marriage  is  a  valuable  consideration,  and  will  sup- 
port either  a  promise  or  a  grant. 

Post,  §  1034. 
Com.  Law — 3. 
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§  67.';  Promise  for  a  promise. — A  promise  is  a  suf- 
ficient consideration  for  a  promise,  so  that  A's  promise 
to  deliver  goods  or  render  services  is  a  good  consid- 
eration for  B's  promise  to  accept  and  pay  for  them. 
This  rule  is  also  exemplified  by  mutual  promises  of 
marriage,  the  promise  on  the  one  side  forming  a  suf- 
ficient consideration  for  the  promise  on  the  other. 

§  68.  Same  subject — Subscriptions* — Some  courts 
sustain  the  validity  of  voluntary  subscriptions  by 
several  to  some  object  of  common  interest,  charit- 
able, religious  or  otherwise,  on  the  theory  that  the 
promise  of  each  subscriber  is  the  consideration  for 
the  promise  of  the  others.  Other  courts  refuse  to 
sustain  them  unless  some  act  has  been  done,  expense 
incurred,  or  duty  assumed  by  the  plaintiff  in  reliance 
upon  the  promise  of  the  others.1 

§  69.  Same — Mutual  promises  must  be  mutually 
binding. — The  general  rule  is  that  where  a  contract 
consists  of  mutual  promises,  both  parties  must  be 
bound,  or  neither  is  bound.  Thus,  if  A  promises  to 
deliver  B  the  goods  he  may  require  of  a  certain  kind 
at  a  certain  price  and  B  accepts  the  offer,  A.  is  not 
bound  to  furnish  any  goods,  even  though  they  are 
ordered,  for  B  was  never  bound  to  order  any  goods 
at  all.  But  under  similar  circumstances  the  contract 
was  held  valid  where  the  purchaser's  business  was 
such  that  he  must  require  at  least  some  goods  of  the 
kind  ordered. 

§  70.  Same  subject — Conditional  promise. — As  a 
seeming  exception  to  the  rule  of  mutuality  a  con- 
tract optional  as  to  one  party,  but  absolute  as  to 
the  other,  may  usually  be  enforced  by  the  former. 
Thus,  if  one  party  promises  absolutely  to  sell  prop- 
erty and  the  other  agrees  to  take  and  pay  for  it,  pro- 
vided it  shall  be  satisfactory,  the  contract  is  absolutely 
binding  on  the  seller,  though  the  buyer  has  the 
option  of  declaring  himself  dissatisfied.8 

1 1  Pars,  on  Cont.  (8th  ed.),  p.  452  and  editor's  notes. 
Tost,  §  877. 
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§71.  .Compromise — Forbearance. — Besides  being 
beneficial  to  the  parties,  the  prevention  of  litigation 
is  favored  by  the  law.  The  compromise  of  a  disputed 
right  or  claim  is  a  sufficient  consideration  to  support 
a  promise,  and  it  is  immaterial  that  the  claim  turns 
out  to  be  in  fact  unfounded,  provided  it  be  put  for- 
ward in  good  faith  by  one  who  believes  he  has  a 
legal  right.  In  many  courts,  though  not  in  all,  it  is 
held  that  the  promisee  must  have  at  least  reasonable 
grounds  to  believe  in  his  case. 

And  a  promise  to  forbear  for  a  definite  time  to  sue 
upon  a  well-founded  claim  is  sufficient  consideration 
to  support  a  promise  by  the  debtor  to  pay  or  perform 
something  additional  to  that  for  which  he  was  already 
bound. 

§  72.  Adequacy  of  consideration. — So  long  as  there 
is  some  consideration  it  need  not  be  adequate.  Thus 
a  promise  to  sell  property  for  less  than  it  is  worth  is 
enforceable,  provided  there  be  no  fraud,  undue  in- 
fluence or  compulsion.  But  if  these  wrongs  are 
alleged,  inadequacy  of  consideration  may  serve  to 
prove  them,  though  it  is  not  by  itself  sufficient  proof 
without  other  facts  and  circumstances  which  point 
toward  their  existence,  unless,  perhaps,  the  inade- 
quacy be  so  gross  as  to  shock  the  conscience  and  lead 
irresistibly  to  the  belief  that  the  contract  was  wrong- 
fully obtained.1 

§  73.  Where  promisor  already  bound. — A  promise 
to  do,  or  the  actual  doing  of  what  one  is  already 
bound  to  do  either  by  law  or  contract,  is  not  a  suf- 
ficient consideration  for  a  promise  on  the  other  side. 
It  has,  therefore,  been  held  that  a  promise  to  pay  an 
officer  a  fee  in  excess  of  that  prescribed  by  law  for 
performing  an  official  duty  is  void  on  this  and  other 
grounds,8  and  so  of  a  promise  to  pay  a  man  a  certain 
sum  for  living  with  his  wife  where  he  had  no  just 
cause  to  leave  her.  A  common  case,  however,  is 
where  one  who  has  undertaken  to  build  a  house  or 

1  But  see  post,  §  366,  et  seq.         *  Post,  §  225. 
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other  structure  threatens  to  abandon  his  contract 
unless  an  extra  price  is  paid.  In  such  case  a  promise 
to  pay  him  more  than  the  original  contract  called  for 
is  void,  unless  in  consideration  of  such  promise,  the 
manner,  mode  or  time  of  performing  is  altered  to 
the  detriment  of  the  contractor  or  to  the  advantage 
of  the  owner.'  Upon  the  same  principle  the  mere 
part  payment  of  a  liquidated  claim  already  due  is  no 
consideration  for  the  creditor's  promise  to  give  up 
the  rest.1  Neither  is  a  promise,  without  more,  to 
pay  such  debt  on  a  future  day,  a  good  consideration 
for  the  creditor's  promise  not  to  sue  until  that  day. 

§  74.  Past  consideration. — A  promise  made  in 
consideration  of  an  act  or  forbearance  on  the  part  of 
the  promisee,  for  which  there  was  no  expressed  or 
implied  promise  to  pay  at  the  time,  is  not  a  sufficient 
consideration  for  a  promise.  Thus,  if  the  creditor,' 
without  any  agreement  or  request  to  do  so,  has  vol- 
untarily forborne  to  sue  his  debt,  this  is  no  consid- 
eration for  a  subsequent  promise  by  the  debtor  to 
pay  him  for  such  forbearance.  So,  if  one  had  sold 
goods  without  warranty,  and  afterwards  gives  one, 
no  new  consideration  having  passed,  the  price  origi- 
nally paid  for  the  goods  without  a  warranty  will  not 
support  a  warranty  subsequently  made.8 

§  75.  Previons  request. — Yet  it  has  been  said  that 
a  past  consideration  will  support  a  subsequent  prom- 
ise, if  the  consideration  was  given  at  the  request  of 
the  promisor.  But  no  more  can  be  meant  than  this: 
"If  a  consideration  is  preceded  by  a  request,  and  the 
request  under  the  circumstances  reasonably  implies 
a  promise  of  recompense,  such  promise  can  be  en- 
forced." Clearly,  what  was  considered  by  both  par- 
ties to  be  a  mere  favor  or  gratuity  at  the  time  it  was 
rendered  or  performed  will  not  constitute  a  sufficient 
consideration  for  a  subsequent  promise  of  payment, 

1  Post,  §  366,  where  this  rule  and  its  exceptions  are  more  fully 
discussed. 
1  Post,  §  832, 
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though  the  performance  was  preceded  by  an  express 
request. 

§  76.  Impossible  consideration. — A  promise  to  do 
what  is  in  its  nature  legally  or  physically  incapable 
of  performance  at  the  time  it  is  made  is  invalid,  and 
is  not  a  sufficient  consideration  for  a  promise  on  the 
other  side.  A  promise  to  construct  a  "perpetual  mo- 
tion/'  or  to  go  from  New  York  to  London  in  three 
hours,  would  be  deemed  physically  incapable  of  per- 
formance. An  agreement  to  pay  money  to  one's  self, 
or  an  undertaking  by  a  servant  that  he  will,  of  his 
own  act,  discharge  a  debt  due  to  his  master,  is  legal- 
ly impossible.1 

§  77.  Moral  obligation. — A  mere  moral  obliga- 
tion, however  strong,  will  not  uphold  a  promise. 
Thus  a  son  of  full  age  who  had  ceased  to  be  a 
member  of  his  father's  family,  was  taken  sick  among 
strangers,  and  being  poor  and  in  distress,  was  re- 
lieved by  the  plaintiff.  The  father  afterward  wrote 
to  the  plaintiff,  promising  to  pay  him  his  expenses, 
but  the  promise  was  held  void.  But  a  moral  obliga- 
tion which  would  also  be  a  legal  one,  except  for  the 
intervention  of  some  rule  of  positive  law,  is  sufficient 
to  support  a  promise.  Upon  this  ground  the  courts 
uphold  a  promise  to  pay  a  debt  barred  by  the  statutes 
of  limitations,*  or  by  a  discharge  in  bankruptcy  or 
insolvency,  or  a  promise  made  after  full  age  to  pay  a 
debt  contracted  during  infancy. 

§  78.  Failure  of  consideration. — Where  the  con- 
sideration upon  which  a  promise  is  founded  or  money 
has  been  paid  has  wholly  failed  and  come  to  naught, 
such  promise  will  not  sustain  an  action,  and  the 
money  so  paid  maybe  recovered  back.  Thus,  if  one 
sells  goods  warranting  the  title,  which  proves  wholly 
bad,  the  buyer  may  rescind  and  defend  against  an 
action  for  the  price,  or  recover  the  price  if  paid.  A 
note  given  for  a  void  patent  is  subject  to  this  de- 
fense, and  money  innocently  paid  for  counterfeit  or 

1  Compare  post,  §  314,  et  seq.        *  Post,  §  361. 
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forged  notes  may  be  recovered  upon  the  same  princi- 
ple. But  failure  of  consideration  must  be  carefully 
distinguished  from  a  mere  failure  to  benefit  thereby, 
and  if  one  should  give  his  note  for  a  valid  patent 
right,  without  fraud  or  other  wrong,  he  could  not  de- 
fend against  its  payment  because  later  inventions 
made  the  patent  worthless,  or  it  proved  valueless  in 
itself.  So,  if  one  buys  a  title  mutually  understood 
to  be  doubtful,  he  can  not  set  up  as  a  defense  or  as  a 
ground  of  recovery  the  fact  that  it  proved  bad. 

§  79.  Failure  in  part. — A  partial  failure  of  consid- 
eration may  constitute  a  defense  pro  tanto,  or  enable 
the  injured  party  to  recover  the  value  of  so  much  as 
has  failed  even  when  he  can  not  or  does  not  avoid 
the  contract* 


CHAPTER  VI. 

THE  AGREEMENT — OFFER  AND   ACCEPTANCE. 

§  80.  Agreement  defined — Elements. — Every  true 
contract  is  the  result  of  an  agreement,  and  an  agree- 
ment arises  where  there  is  an  offer  of  a  contract  on 
the  one  side,  accepted  on  the  other.  Every  agree* 
ment  may  be  resolved,  therefore,  into  two  elements, 
(1)  offer,  and  (2)  acceptance. 

§  81 .  The  offer. — In  order  that  an  offer  may,  upon 
acceptance,  ripen  into  a  contract,  it  must  be  either  ac- 
tually or  apparently  the  offer  of  a  contract.  Thus, 
an  offer  of  a  mere  social  engagement  does  not,  though 
accepted,  constitute  a  contract,  for  no  change  of  le- 
gal relations  is  intended ,  and  the  same  is  true  of  an 
offer  clearly  made  in  jest.  And  this  principle  has 
been  applied  where  the  alleged  offer  was  merely  in- 
tended as  the  opening  of  negotiations  for  future 
dealings,  as  is  the  case  with  circular  letters  sent  out 
by  dealers  to  attract  trade.  Yet  the  law  does  not 
deal  with  the  secret  intentions  of  parties  but  only 
with  intent  as  outwardly  manifested,  nor  does  it 
countenance  fraud.  Hence,  if  one  addresses  to 
another  what  appears  to  be  the  offer  of  a  contract, 
and  that  other  accepts,  believing  that  the  offer  of  a 
contract  was  really  meant,  the  party  offering  can 
not  avoid  liability  by  asserting  that  he  did  not  mean 
what  his  words  fairly  implied. 

Furthermore  the  offer  must  be  made  in  terms  so 
certain  that  a  court  can  say  to  what  the  wills  of  the 
parties  were  directed.  Thus,  a  promise  to  convey  an 
acre  of  land,  no  particular  acre  being  mentioned, 
would  ordinarily  be  deemed  too  indefinite  and  un- 

(39) 
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certain  to  found  a  contract  upon,  and  the  same  was 
held  where  the  defendant  promised  the  plaintiffs  that 
if  they  would  buy  a  certain  store-house  and  stock 
of  goods,  he  would  assist  them  by  indorsing  their 
paper  and  advancing  the  money  to  carry  on  the  mer- 
cantile business  advantageously. 

§  82 .  Assent — How  manifested. — As  a  general  rule, 
neither  the  offer  or  the  assent  thereto  need  be  mani- 
fested in  any  particular  way.  It  may  be  shown  by  the 
signing  and  delivering  between  the  parties  of  a 
formal  writing,  or  by  a  nod,  or  by  the  doing  of  an  1 

act,  or  the  rendering  of  a  service  by  one  which  was 
requested  by  another  under  circumstances  importing 
a  promise  to  pay.  The  sending  of  an  order  to  a 
merchant  is  an  offer  to  buy,  and  the  sending  of  the 
goods  by  him  constitutes  its  acceptance.  So  in  sales 
by  auction,  each  bid  constitutes  an  offer  to  buy  at 
the  price  bid,  while  its  acceptance  is  manifested  by 
the  fall  of  the  auctioneer's  hammer. 

§  83.  Acceptance  must  be  communicated. — A  mere 
mental  determination  to  accept  creates  no  contract. 
The  offer  must  be  accepted  while  it  still  remains  open, 
and  such  acceptance  must  be  in  some  way  commu- 
nicated, or  put  in  the  way  of  communication,  to  the 
offering  party. 

§  84.  Implied  from  silence. — Neither,  as  a  rule, 
will  acceptance  be  implied  from  silence.  One  can 
not  offer  another  a  contract  in  such  terms  as  to  im- 
pose one  upon  him,  unless  he  expressly  declines  to 
be  bound.  But  one  who  knows  that  another  is  ren- 
dering him  valuable  services,  expecting  compensa- 
tion, is  bound  to  pay  for  them  if  he  receives  them 
without  dissent,  having  opportunity  to  reject  them 
without  inconvenience  or  expense. 

§  85.  Acceptance  must  be  unconditional  and  iden- 
tical in  terms  with  the  offer. — The  acceptance  must 
in  every  respect  correspond  to  the  offer.  It  must 
meet  and  cover  it  in  every  material  way,  neither  go- 
ing beyond  or  falling  short  of  the  terms  proposed. 
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Hence,  what  is  in  form  the  acceptance  of  an  offer  is 
not  such  in  law  if  it  differs  from  the  offer  in  any  ma- 
terial respect.  If  it  embodies  any  new  terms  or  con- 
ditions it  is  a  mere  counter-proposal  or  offer,  which 
will  ripen  into  a  contract  only  when  accepted.  And 
when  an  offer  is  once  rejected  the  offerer  is  relieved 
from  further  liability  on  account  of  it,  and  the  re- 
jecting party  can  not,  by  subsequently  accepting  it, 
turn  it  into  a  contract  unless  the  offerer  assents  in 
turn. 

§  86.  Offerer  may  prescribe  manner,  time  and 
place  of  acceptance. — The  offerer  has  the  right  to 
prescribe  the  time,  place,  form,  or  other  conditions 
of  acceptance.  If  he  does  so  the  acceptance  must,  to 
be  effectual,  conform  thereto.  Thus,  if  it  prescribes 
acceptance  by  return  mail,  an  acceptance  by  a  later 
mail  is  not  sufficient,  unless,  perhaps,  it  leaves  on 
the  same  day  the  offer  is  received. 

§  87.  Time  of  acceptance. — The  offer  must  be  ac- 
cepted while  it  still  continues  open,  and  an  accept- 
ance after  the  offer  has  lapsed  or  has  been  withdrawn 
has  no  effect.  An  offer  not  by  its  terms  continuing, 
will  be  deemed  to  continue  a  reasonable  time,  unless 
sooner  withdrawn.  What  is  reasonable  time  depends 
upon  the  circumstances  of  the  particular  case.  If 
the  party  addressed  goes  away  and  returns  the  next 
month,  or  the  next  week,  and  says  he  will  accept  the 
proposition,  he  is  too  late  unless  the  offerer  assents 
in  turn,  and  so,  probably,  if  he  comes  the  next  day, 
or  the  next  hour,  or  perhaps  if  he  went  away  at  all. 

§  88.  Same — Continuing  offer. — If  the  offer  is  by 
its  terms  to  continue  a  definite  time,  it  will  become 
binding  by  acceptance  within  that  time  unless  it 
is  sooner  withdrawn.  An  acceptance  after  the  pre- 
scribed time  is  too  late,  however,  unless  the  proposer 
assents  in  turn. 

§  89 .  Revocation  of  offer. — As  mere  offer  unaccepted 
does  not  constitute  a  contract,  it  may  be  withdrawn 
at  any  time  before  acceptance,  even  though  it  was, 
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by  its  terms,  to  continue  a  definite  time,  unless  the 
offering  party  has  something  of  value  for  keeping  it 
open,  upon  the  technical  ground  that  there  is  no  con- 
sideration for  his  undertaking  to  hold  it  Open.  Even 
where  the  party  offering  has  received  money  or  other 
valuable  thing  for  holding  his  offer  open  for  a  day, 
a  week,  or  other  specified  time,  he  may  probably  with- 
draw it  before  the  acceptance  and  before  the  expira- 
tion of  the  time,  subject  to  the  liability  to  pay  dam- 
ages for  a  breach  of  his  agreement  not  to  withdraw  it. 

§90.  Mode  of  revocation. — Unless  the  offer  has 
lapsed,  it  can  be  withdrawn  only  by  notice  to  the 
party  to  whom  it  was  made.  The  ordinary  mode  of 
revoking  an  offer  is  by  express  notice.  But  the  form 
of  notice  is  immaterial,  and  disposing  of  a  thing 
offered  for  sale  is  a  sufficient  withdrawal,  if  the 
offeree,  before  acceptance,  has  knowledge  of  the 
facts.  The  death  or  insanity  of  the  offering  party 
revokes  the  offer. 

§  91.  Contracts  by  mail. — One  who  offers  a  con- 
tract by  mail  makes  the  post-office  his  agent,  accord- 
ing to  the  prevailing  view,  both  to  carry  his  proposal 
and  to  bring  back  the  reply.  An  offer  by  mail  re- 
mains open  for  a  reasonable  time  after  it  has  reached 
the  offeree,  and  will  likewise  lapse  with  the  expira- 
tion of  such  time.  So,  it  may  be  revoked  at  any 
time  before  it  is  finally  accepted,  by  notice  actually 
communicated  to  the  party  addressed.  The  mere 
mailing  of  a  letter  withdrawing  an  offer  contained  in 
a  previous  one  is  not  sufficient;  the  letter  of  with- 
drawal must  be  actually  received  by  the  offeree  before 
he  has  mailed  his  acceptance.  But  the  acceptance 
of  an  offer  by  mail  is  deemed  complete  the  moment 
the  acceptance  is  mailed,  properly  addressed  and 
postage  prepaid,  and  it  is  immaterial  that  such  letter 
of  acceptance  is  delayed,  or  is  lost  in  the  mails  and 
is  never  delivered  to  the  party  offering.1     If  the  offer 

1  In  Massachusetts  it  seems  that  the  letter  of  acceptance  must 
be  actually  received  before  the  contract  is  complete. 
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in  terms  makes  the  actual  receipt  of  the  letter  of  ac- 
ceptance a  condition  precedent  to  a  contract  it  must 
actually  reach  the  offerer  within  the  time  prescribed 
and  before  the  offer  has  been  withdrawn. 

§  92.  By  telegraph. — Similar  principles  apply  to 
contracts  by  telegraph,  and  a  contract  so  made  is  or- 
dinarily deemed  complete  the  moment  the  message 
of  acceptance  is  handed  to  the  operator.  And  it  ap- 
pears that  an  offer  by  telegraph,  accepted  in  the  form 
received  by  the  party  addressed,  binds  the  sender  to 
a  contract  in  accordance  with  its  terms,  even  though 
such  offer  was  changed  by  the  company  in  course  of 
transmission. 

§  93.  General  offers  to  the  public. — An  offer  need 
not  be  made  to  an  ascertained  person.  Thus,  a  party 
is  bound  by  contract  to  pay  a  reward  for  the  return 
of  lost  property,  or  the  conviction  of  a  criminal, 
where  he  has  by  public  advertisement  offered  to  give 
it  and  some  one  with  knowledge  of  the  offer  has 
come  forward  and  rendered  the  service  specified.  By 
one  line  of  authorities  the  party  rendering  the  serv- 
ice must  have  known  of  the  offer  when  he  acted,  for 
no  one  can  accept  an  offer  of  which  he  knows  noth- 
ing. But  the  contrary  has  been  held  in  some  states. 
Such  offer  may  be  withdrawn  before  anything  is  done 
pursuant  to  it  by  the  employment  of  the  same  means 
and  diligence  that  were  used  to  make  it  public. 
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PARTIES   TO   CONTRACTS. 

§  94/  Two  parties  required. — As  a  party  can  not 
sue  himself  or  have  any  right  enforceable  at  law 
against  himself,  it  follows  that  to  every  contract  there 
must  be  at  least  two  parties.  But  marriage,  and, 
perhaps  some  other  contracts  aside,  there  may  be 
more  than  two,  and  one  or  several  on  one  side  may 
promise  to  one  or  several  on  the  other. 

If  several  promise  "jointly"  all  must  be  sued  to- 
gether; if  they  promise  "jointly  and  severally,"  all 
may  be  sued  together  or  any  one  alone.  But  in  either 
case,  if  any  party  performs  or  pays  more  than  his 
share,  he  is  entitled,  usually,  to  sudh  a  contribution 
from  the  others  as  will  make  the  burdens  equal. 

§  95.  Of  the  competency  of  parties. — The  term 
competency,  when  used  of  a  party  to  a  contract,  im- 
ports his  power  or  capacity  to  make  a  contract  bind- 
ing and  enforceable  at  law.  One  who  lacks  such  power 
is  incompetent.  Capacity  or  competency  is  presumed, 
and  the  burden  of  proving  incompetency  is  usually 
upon  the  party  alleging  it.  Those  who,  by  our  law, 
are  incompetent  to  a  greater  or  less  degree,  are,  com- 
monly: (1)  Aliens;  (2)  corporations;  (3)  infants; 
(4)  insane  persons;  (5)  drunkards;  (6)  married 
women. 

§  96.  Aliens — Allen  enemies. — Citizens  and  sub- 
jects of  foreign  governments  with  which  we  are  at 
peace,  are  permitted,  in  general,  statutes  in  some  states 
aside,  to  hold  and  enjoy  property,  to  make  contracts 
and  to  sue  and  to  be  sued  the  same  as  our  own.  But 
when  war  breaks  out  the  law  prohibits  all  intercourse 
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between  subjects  of  hostile  nations,  so  far,  at  least, 
as  it  is  inconsistent  with  a  state  of  war. 

Contracts  entered  into  during  war,  except  by 
license,  express  or  implied,  are  illegal  and  void, 
upon  the  ground  that  to  permit  them  would  tend  to 
place  considerations  of  private  interest  and  private 
gain  before  the  duties  of  patriotism.  While  contracts 
made  during  war  can  not  be  enforced  after  the  return 
of  peace,  the  remedies  for  the  enforcement  of  pre- 
existing contracts  are  merely  suspended  during  war, 
and  revive  when  peace  returns.  War  being  abnor- 
mal, further  discussion  of  its  effects  will  be  omitted. 

§  97.  Corporations. — A  corporation  has,  in  general, 
only  such  powers  as  are  conferred  upon  it  by  the  state 
or  government  creating  it,  and  when  it  turns  aside 
from  its  legitimate  purposes  and  attempts  to  bind 
itself  by  contracts  foreign  to  the  objects  for  which  it 
was  formed,  such  contracts  are  usuallv  void.1 

Infants. 

§98.  Who  are  infants. — All  persons,  male  and 
female,  under  the  age  of  twenty-one  years,  are,  by 
the  common  law,  infants  or  minors.  In  most  states 
the  law  so  remains;  but,  in  a  few  of  them,  females 
are  of  age  at  eighteen.  In  the  computation  of  time, 
fractions  of  a  day  are  disregarded,  and  one  is  of  full 
age  on  the  first  instant  of  the  day  before  his  twenty- 
first  birthday. 

§  99.  The  general  principle. — A  single  principle 
runs  through  the  entire  law  touching  the  contracts  of 
infants.  Man  attains  his  physical  and  mental  de- 
velopment by  slow  growth,  gaining  the  ability  to 
cope  with  others  in  the  preservation  of  his  property 
and  the  protection  of  his  interests  only  through  long 
experience.  He  requires,  and  has  a  moral  right  to 
claim,  during  this  period  of  growth,  the  special  pro- 
tection of  the  law,  lest  his  ignorance,  inexperience, 

1  Post,  §  775,  etseq.,  where  this  matter  is  more  fully  discussed. 
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and  improvidence  place  him  at  the  mercy  of  others 
of  maturer  years.  Society  too,  in  protecting  the  in- 
fant, protects  itself  from  the  danger  of  his  becoming 
a  charge  upon  its  bounty  through  the  loss  of  his 
estates. 

§  100.  General  rule.— The  law,  as  the  most  effi- 
cient means  of  protecting  the  infant,  declares  his  con- 
tracts, with  few  exceptions,  to  be  either  void  or  void- 
able, and  permits  him  to  show  his  nonage  as  a  de- 
fense to  actions  for  the  enforcement  of  his  agreements, 
or  sometimes  as  a  reason  why  the  courts  should 
proceed  actively  to  undo  what  he  has  improvidently 
done  in  performance  of  them. 

§  101.  Binding  acts  and  contracts  for  necessaries. 
— Keeping  in  view,  however,  that  the  object  of  the  law 
is  to  protect  the  infant,  and  not  to  oppress  or  injure 
him  or  others  when  justice  to  him  does  not  require 
it,  he  is  bound  by  his  contracts  for  things  without 
which  he  could  not  live,  or  which  are  necessary  to 
his  health  and  ordinary  comfort.  If  he  could  not 
bind  himself  to  pay  their  reasonable  value,  he  could 
not  always  get  them,  except,  perhaps,  for  cash,  and 
he  might  suffer  in  consequence.  Hence,  he  is  bound 
to  pay  for  those  things  which  the  books  call  neces- 
saries, not  what  he  has  agreed  to  pay,  but  their  reas- 
onable value  only. 

§  102.  What  are  necessaries. — Food  and  clothing 
of  reasonable  quantity,  quality  and  kind,  nursing  and 
medical  attendance  in  sickness,  and  a  common  school 
education  at  least,  are  necessaries.  But  a  full  col- 
lege education  is  probably  not  a  necessary,  nor  is  a 
horse  or  a  bicycle,  unless  it  is  to  be  ridden  for  exer- 
cise under  medical  advice.  The  meaning  of  the  term 
necessaries,  however,  is  not  restricted  to  the  bare  ne- 
cessities of  life,  but  extends  to  such  things  as  are  of 
undoubted  utility  in  maintaining  the  infant  properly 
according  to  his  means  and  station  in  life.  Articles 
of  mere  luxury  and  ornament,  however,  are  always 
excluded,  though  luxurious  articles  of  utility,  such 
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as  rich  clothing,  may  be  necessaries,  depending  upon 
the  wealth  and  social  position  of  the  infant.  As  the 
law  permits  an  infant  to  marry,  necessaries  for  his 
wife  and  family  are  deemed  necessaries  for  him.  But 
as  an  infant  is  not  deemed  sufficiently  discreet  to 
conduct  business,  his  trading  contracts,  as  for  rent 
of  a  shop,  or  for  clerk  hire,  are  voidable.1 

§  103.  What  are  not  necessaries. — Money  is  not  a 
necessary  in  the  technical  sense,  for  the  infant  has 
not  the  judgment  to  wisely  expend  it,  and  one  who 
lends  it  to  an  infant  can  not  recover  it  at  law,  unless 
he  has  paid  it  at  the  infant's  request  for  necessaries 
actually  supplied.  But  in  equity  one  who  has  lent 
money  to  an  infant  which  has  been  expended  for 
necessaries,  may  stand  in  place  of  him  who  supplied 
them  so  far  as  to  enable  him  to  recover  their  reason- 
able worth. 

Whatever  may  be  the  nature  of  the  things  sup- 
plied, they  are  never  necessaries  unless  the  infant 
has  need  of  them,  and  if  he  has  been  otherwise  suf- 
ficiently supplied,  whether  by  his  parents,  or  by  other 
tradesmen,  or  from  whatever  source,  he  is  not  liable. 

Necessaries,  furthermore,  are  said  to  concern  the 
person  of  the  infant  and  not  his  estate,  and  he  can 
not  bind  himself  absolutely  for  repairs  to  his  prop- 
erty, though  without  them  it  would  have  fallen  into 
decay,  nor  to  pay  for  insurance  thereon. 

§  104.  Other  binding  acts  and  contracts — Property 
and  earnings. — There  are  other  contracts  by  which 
an  infant  may  be  bound  by  reason  of  special  provis- 
ions of  law,  not  ordinarily  of  interest.  Thus,  under 
statute,  he  may  be  bound  by  a  contract  of  apprentice- 
ship. 

An  infant  may,  in  general,  take  and  hold  property 
the  same  as  an  adult.  His  earnings,  however,  be- 
long to  the  father  while  the  child  lives  with  him.  The 
father  may  sue  for  and  recover  them,  and  payment 
to  the  son  will  usually  furnish  no  defense  to  a  suit 

1  As  to  infant  partners  in  trade,  see  post,  §  634. 
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by  the  father.  But  emancipation,  or  the  voluntary 
relinquishment  by  the  father  of  his  right  to  the 
child's  service  and  earnings  and  the  control  of  his 
person,  gives  the  child  a  right  to  his  earnings  and 
frees  the  father  from  liability  for  his  support,  unless 
the  child  becomes  incapable  of  supporting  himself. 
Emancipation  does  not  enlarge  the  child's  capacity 
to  contract.  Emancipation  may  be  by  writing  or  by 
parol,  or  it  may  be  implied,  as  where  the  father  turns 
the  child  out  to  shift  for  himself.  The  parent  as 
such,  however,  has  no  right  over  the  child's  general 
property  whether  the  child  be  emancipated  or  not. 

§  105.  Void  and  voidable  contracts. — By  the  older 
and  some  of  the  modern  cases  it  is  laid  down  that  all 
contracts  of  a  minor  which  are  clearly  to  his  detri- 
ment, are  absolutely  void.  Yet  by  the  modern  and 
prevailing  view  few  if  any  of  his  contracts,  not  void 
for  other  cause,  are  more  than  voidable,  and  the  in- 
fant may,  upon  reaching  majority,  ratify  them  if  he 
chooses,  whereupon  he  will  be  bound,  or  he  may 
avoid  them,  subject  to  the  rules  below. 

§  106 .  When  may  ratify  or  avoid. — To  ratify  a  con- 
tract requires  the  same  capacity  as  to  make  one  in 
the  first  place.  Hence,  one  can  not,  while  still  an 
infant,  ratify  a  contract  voidable  because  of  infancy. 
But  he  may  avoid  all  his  voidable  contracts  before 
he  becomes  of  age,  or  immediately  after,  except  that 
he  can  not,  until  he  attains  full  age,  avoid  his  deed 
of  lands. 

§  107.  Most  ratify  all — Return  of  consideration. — 
But  one  lately  an  infant  can  not  ratify  so  much  of  his 
voidable  contract  as  he  deems  beneficial  and  avoid 
the  rest.  Thus,  he  can  not  avoid  his  promise  to  pay 
for  property  purchased  and  keep  the  property,  nor 
avoid  his  purchase-money  mortgage  while  he  retains 
the  mortgaged  thing.  But  if  one  while  still  a  minor 
has  wasted,  lost,  or  squandered  what  he  got  under 
the  contract,  and  can  not  therefore  return  it,  he  may 
still  disaffirm,  otherwise  his  infancy  would  afford 
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him  little  protection  against  bis  own  improvidence 
or  the  designs  of  others. 

§  108.  May  recover  back. — Whether  an  infant  who 
has  bought  property  for  cash  may  sue  and  recover 
his  money  may  not  be  clear.  But  it  has  been  held 
that  he  may,  at  least  if  he  tender  a  return  of  his  pur- 
chase, and  even  without  such  tender  if  return  is  im- 
possible by  reason  of  its  loss  or  destruction. 

§  109.  Adult's  rights. — An  adult  dealing  with  an 
infant  is  bound  so  long  as  the  infant  is  in  perform- 
ance of  his  undertaking.  The  infant  alone  can  avail 
himself  of  the  fact  of  infancy  to  escape  the  conse- 
quence of  his  agreement.  But  if  the  infant  avoids, 
or  seeks  to  avoid,  his  voidable  contract,  he  must  re- 
turn, or  offer  to  return,  what  he  got  under  it,  pro- 
vided, as  we  have  seen,  such  return  is  possible ;  or 
the  adult  may  recover  what  he  parted  with  to  the  in- 
fant if  the  latter  still  has  it  in  specie. 

An  infant's  contract  to  render  service  is  voidable, 
and  he  may  quit  at  any  time  and  recover  the  reason- 
able value  of  what  he  has  done.  Yet  the  employer 
is  entitled  to  an  allowance  for  part  payments  made 
and  necessaries  furnished  to  the  infant,  even  to  the 
entire  extinction  of  the  latter's  claim. 

§110.  Ratification — What  constitutes. — As  to  what 
constitutes  a  ratification  the  decisions  are  not  at  all 
points  agreed.  An  express  oral  promise  to  pay, 
made  by  the  minor  after  full  age  and  with  full 
knowledge  of  his  rights,  is  always  sufficient,  except 
in  a  few  states  where  by  statute  the  new  promise 
must  be  in  writing.  But  less  may  suffice,  and  some, 
though  not  all  courts  hold  that  a  distinct  and  unequiv- 
ocal acknowledgment  of  the  contract  as  a  valid  and 
subsisting  obligation  is  sufficient  without  an  express 
agreement  to  perform,  or  any  other  act  on  the  part 
of  the  minor  showing  an  intention  to  be  bound. 
Whether  the  one  lately  an  infant  is  bound  by  a  new 
promise  made  in  ignorance  of  his  right  of  avoidance 
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may  not  be  clear,  though  some  courts  appear  to  lipid 
that  he  is  not  bound  by  such  a  promise  made  in  igno- 
rance of  his  right. 

§  111.  Same — Conduct. — Apart  from  express  rati- 
fication, such  acts  of  the  infant  after  full  age  as 
evince  an  intention  to  be  bound,  and  which  would  give 
him  an  unjust  advantage  over  the  other  party  if  he 
were  not,  will  usually  be  deemed  a  ratification.  Thus, 
if  one,  after  full  age,  conveys  away  property  pur- 
chased during  infancy,  or  perhaps  if  he  destroys  it, 
or  otherwise  disposes  of  it,  or  in  some  cases  unreas- 
onably retains  it,  or  retains  and  uses  it,  he  will  be 
held  to  have  ratified  his  contract  to  pay  for  it  and 
may  be  sued  for  the  price.  So,  receiving  after  ma- 
jority the  price  or  rent  of  property  sold  or  leased 
during  infancy  is  a  ratification  of  the  sale  or  lease. 

§  112.  Avoidance — What  constitutes. — Where  the 
contract  is  wholly  executory  on  both  sides,  the  in- 
fant need  not,  independent  of  statute,  take  any  active 
steps  to  disaffirm,  but  may,  when  sued,  whether  be- 
fore or  after  full  age,  show  as  a  complete  defense, 
that  he  was  an  infant  when  the  contract  was  made. 
Express  words  of  disaffirmance,  of  course,  free  the 
infant  from  liability,  and  so,  likewise,  of  any  act  on 
his  part,  clearly  evincing  an  intention  not  to  be 
bound.  Thus,  if  one  has,  while  under  age,  conveyed 
his  land  to  one  party,  but  immediately  upon  reach- 
ing age  conveys  it  to  another,  the  second  deed  is  an 
avoidance  of  the  first.  The  effect  of  retaining  the 
consideration  upon  the  right  to  disaffirm  must,  of 
course,  be  kept  in  mind, 

§  113.  Torts* — Ordinarily,  an  infant  is  liable  for 
his  torts,  such  as  slander,  assault,  conversion  and 
trespass,  the  same  as  an  adult.  But  though  fraud  is 
a  tort,  it  is  generally  held  that  an  infant  is  not  liable 
when  he  has,  by  falsely  representing  himself  to  be 
of  age,  induced  another  to  enter  into  a  contract  with 
him. 
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Contracts  of  Insane  Persons. 

§  114.  The  genera]  principle — In  declaring  void  or 
voidable  the  contracts  of  persons  of  unsound  or  insuf- 
ficient mind,  the  law  proceeds  upon  principles  anal- 
ogous to  those  applicable  to  the  contracts  of  minors. 
In  other  words,  it  proceeds  upon  the  principle  that 
it  is  the  duty  of  civil  society  to  protect  against  the 
wiles  and  rapacity  of  others  those  whose  weakness 
disables  them  from  protecting  themselves,  and  upon 
the  further  principle  that  those  of  insufficient  mind 
can  not  assent  in  mind. 

§  115.  Insanity  defined. — Insanity  for  our  pur- 
poses may  be  defined  as  such  disease,  weakness  or 
other  imperfection  or  derangement  of  mind  as  dis- 
ables  it  when  entering  into  the  form  of  a  contract  to 
comprehend  the  subject  of  it  and  its  nature  and  prob- 
able consequence.  It  may  be  broadly  stated  that  in 
regard  to  contracts  generally  and  testamentary  capac- 
ity, no  man  is  regarded  as  of  unsound  mind,  unless 
he  is  incapable  of  appreciating  the  nature  and  forming 
a  rational  judgment  upon  the  results  of  the  particu- 
lar act  which  is  the  subject  of  judicial  consideration. 
The  name  of  the  weakness  or  disorder  is  immaterial, 
and  idiocy,  so  called,  is  within  the  definition.  Neither 
is  the  source  or  cause  of  the  insanity  of  any  conse- 
quence. 

§  116.  Must  affect  assent. — Unlike  an  infant,  an 
insane  person  may  have  the  capacity  to  do  one  bind- 
ing act,  though  not  another.  Thus,  a  monomaniac 
on  the  subject  of  religion  may  make  a  binding  con- 
tract, provided  it  is  not  dictated  or  produced  by  his 
malady.  Still,  if  there  is  a  delusion  on  a  single  sub- 
ject, the  person  having  it  is,  as  to  such  delusion,  of 
unsound  mind,  and  any  contract  which  it  prompts 
or  produces  is  usually  voidable. 

§  117.  Necessaries. — But  the  lunatic  or  idiot  is 
bound  for  the  reasonable  value  of  whatever  necessa- 
ries are  furnished  him,  for  like  reasons  and  in  like 
manner  with  an  infant.     Necessaries  for  a  lunatic 
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are  substantially  the  same  as  for  an  infant,  except 
that  they  concern  the  estate  and  include  whatever  is 
needful  for  its  preservation. 

§  118.  Insanity  unknown — Lucid  Interval. — And 
it  is  generally  held  that  where  one  has  dealt  with  a 
lunatic,  in  good  faith,  believing  him  to  be  sane,  and 
no  undue  advantage  has  been  taken,  and  the  circum- 
stances are  such  that  the  parties  can  not  be  returned 
to  their  original  position,  the  contract  must  stand. 
In  any  case  a  person  usually  insane  has  the  power  of 
contract  in  a  lucid  interval.  In  like  manner  one  or- 
dinarily sane  is  incapacitated  if  insane  at  the  time  of 
contracting. 

§  119.  Voidable  or  void. — While  some  cases  hold 
that  a  lunatic's  contracts,  except  as  above,  are  abso- 
lutely void,  by  most  authorities  they  are  voidable 
merely.  Hence,  the  lunatic,  upon  restoration  to 
reason,  or  his  guardian  or  committee  for  him,  and 
before  he  recovers  mental  health,  may  ratify  or  dis- 
affirm at  his  or  their  election,  subject  upon  disaffirm- 
ance to  the  obligation  to  return  whatever  of  the  con- 
sideration received  is  still  in  his  or  their  possession. 

§120.  Commission  of  lunacy. — Statutes  in  all 
states  provide  for  the  judicial  investigation  of  the 
mental  condition  of  persons  alleged  to  be  insane  and 
for  placing  them  lender  guardianship  if  insanity  is 
proved.  When,  after  such  inquiry,  a  guardian  or 
committee  is  appointed  for  a  person  found  to  be  in- 
sane, his  deeds  and  contracts  are  utterly  void,  except 
they  be  for  necessaries  at  reasonable  prices.  The 
incompetent  party  can  not  bind  himself  then  even  in 
a  lucid  interval. 

§  121.  Torts. — As  a  general  rule  the  lunatic,  like 
the  infant,  is  liable  for  his  torts,  at  least  where  in- 
tent is  not  an  essential  of  the  wrong. 

§  122.  Drunkenness. — Drunkenness  and  insanity 
are  allied  in  nature  and  similar  in  legal  effect,  so  far 
as  their  bearings  upon  civil  as  distinguished  from 
criminal  liability  is  concerned.     Mere  drunkenness 
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is,  ordinarily,  no  defense  to  a  charge  of  crime ; 
though  permanent  insanity  caused  by  drunkenness 
is.  In  the  law  of  contract,  however,  a  drunken  man 
is  deemed  temporarily  insane,  and  a  party  who  deals 
with  him  is  guilty  of  a  species  of  fraud. 

§  123.  General  rule — Necessaries. — Express  con- 
tracts for  non-necessaries  entered  into  by  one  while 
in  such  state  of  drunkenness  as  to  drown  reason  and 
judgment  are  voidable,  whether  the  drunkenness  was 
voluntary  or  due  to  the  procurement  of  the  other  party. 
And  less  of  drunkenness  would  render  a  contract 
voidable  where  it  was  brought  about  by  the  other 
party,  or  there  was  a  showing  of  fraud  or  undue 
influence.  A  man  is  liable,  however,  for  the  reason- 
able value  of  necessaries  supplied  to  and  consumed 
by  him  while  drunk. 

§  124.  Ratification  and  avoidance. — If  the  drunk- 
ard unreasonably  retains,  when  sober,  what  he  pur- 
chased while  drunk,  this  will  usually  be  a  ratifica- 
tion, or  he  may  then  ratify  by  express  words. 

The  defense  of  drunkenness  will  not  avail  one  who 
got  drunk  with  a  view  to  the  bargain  and  for  the 
purpose  of  providing  himself  with  a  defense,  for  fraud 
antedates  the  drunkenness. 


Contracts  and  Property  Rights  of  Married  Women. 

§  125.  Source  of  the  law. — While  the  law  pertain- 
ing to  marriage  and  the  domestic  relations  is  of  great 
interest  and  importance  in  all  of  its  phases,  the  im- 
possibility of  condensing  it  all  within  the  limits  of  a 
few  pages  will  confine  us  to  a  passing  glance  at  the 
property  and  contract  rights  of  wives.  These  are  de- 
termined in  this  country  by  a  somewhat  curious  mix- 
ture of  common  law,  equity,  and  statute  rules.  First 
comes  the  common  law,  then  the  modifications  and 
exceptions  peculiar  to  the  equity  courts,  and  lastly 
come  the  statutes,  chiefly  of  modern  growth,  and  dif- 
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fering  in  the  different  states,  changing,  modifying  or 
supplementing  the  older  doctrines  of  equity  and  the 
common  law. 

§  126.  At  common  law. — By  the  common  law  of 
England,  husband  and  wife  were  for  most  purposes 
regarded  as  one  person,  and  upon  this  fiction  of  unity 
its  doctrines  were  reared.  Upon  marriage  the  legal 
existence  of  the  wife  was  merged  in  that  of  the  hus- 
band, who  became,  and  continued  during  the  mar- 
riage, the  head  of  the  family.  She  was  under  his 
coyer  and  protection,  and  was  therefore  called  in  law 
French,  feme  covert,  and  her  condition  was  known  as 
coverture. 

§127.  Marriage — Effect  on  wife's  property . — Upon 
marriage,  the  wife's  personal  property  in  possession 
became  at  common  law  the  husband's  absolutely.  If 
she  died  first,  his  title  to  it  was  unaffected,  and  upon 
his  death  it  went  to  his  executors  or  administrators, 
like  his  other  personal  estate.  Personal  property 
coming  to  her  during  the  marriage  followed  the  same 
rule,  whether  it  was  acquired  by  her  labor  or  other- 
wise. To  her  choses  in  action,  such  as  bills,  notes, 
bonds  and  other  debts,  he  had  a  qualified  right  which 
enabled  him  to  reduce  them  into  possession  by  receiv- 
ing payment  of  them  or  compelling  it  by  suit,  where- 
upon they  became  his  absolutely.  If  the  husband 
failed  to  exercise  this  right  of  appropriation  during 
his  life,  however,  his  wife's  choses  in  action  be- 
longed to  her  and  not  to  his  administrators.  In  other 
words,  her  right  to  them  revived. 

§  128.  Wife's  lands. — By  marriage  the  husband 
did  not,  even  at  common  law,  take  the  wife's  real 
estate  absolutely,  but  only  an  estate  for  life  by  virtue 
of  which  he  became  entitled  to  the  rents  and  profits 
thereof  during  marriage.1 

§  129.  Wife's  right  in  husband's  property.— The 
husband  after  marriage  held  his  property  substan- 
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tially  as  before,  except  that  it  was  encumbered  by 
the  wife's  inchoate  right  of  dower.1 

§  130.  Wife's  contracts  at  law. — So  far  as  the 
power  of  married  women  to  contract  is  concerned, 
they  are  worse  off,  by  the  common  law,  than  in- 
fants; for,  proceeding  upon  the  theory  that  their 
legal  existence  is  merged  during  coverture,  their  con- 
tracts are  not  merely  voidable  but  absolutely  void. 
A  married  woman  can  not,  at  common  law,  earn 
money  for  herself;  she  can  not  buy  on  credit,  or 
bind  herself  by  bond  or  other  instrument  under  seal, 
or  be  surety  for  her  husband  or  another,  or  make  any 
other  valid  contract,  sealed  or  simple. 

§  131.  Her  antenuptial  contracts. — The  contracts 
of  a  woman  bind  her  during  her  maidenhood  prac- 
tically as  if  she  were  a  man.  Upon  her  marriage,  as 
we  have  seen,  their  benefits  inure  to  the  husband  at 
common  law.'  But  he  adopts  both  her  and  her  cir- 
cumstances together,  and  must  pay  such  debts  as 
she  owed  at  the  time  of  marriage  whether  she  brought 
him  property  or  not. 

§  132.  Wife's  necessaries  and  agency  therefor. — 
By  virtue  of  the  marital  relation  and  in  consequence 
of  the  duties  assumed  by  him  upon  marriage,  the 
husband  is  legally  bound  for  the  supply  of  necessa- 
ries to  the  wife  as  long  as  she  is  not  guilty  of  adul- 
tery or  elopement.  The  husband  may  discharge  his 
obligations  by  supplying  her  with  necessaries  him- 
self, or  by  his  agents,  or  by  giving  her  an  adequate 
allowance  in  money,  and  then  he  is  not  liable  to  one 
who,  without  authority,  furnishes  her  with  neces- 
saries; but  if  he  does  not  himself  provide  for  her 
support  he  is  legally  liable  for  necessaries  furnished 
to  her  by  others,  even  though  against  his  orders. 
But  where  the  wife  deserts  the  husband  without  just 
cause,  her  right  to  maintenance  is  gone,  and  a  trades- 
man who  supplies  her  with  necessaries  can  not  hold 
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him  liable,  though  he  acts  in  ignorance  of  the  true 
state  of  affairs. 

§  133.  The  wife  in  equity. — Courts  of  equity  have 
long  recognized  and  protected,  as  the  separate  estate 
of  the  wife,  whatever  property,  real  or  personal,  was 
settled  upon  her  to  her  sole  and  separate  use,  treat- 
ing whoever  held  the  legal  title  as  her  trustee.  While 
she  had,  in  equity,  no  greater  power  of  contract,  in- 
dependent of  this  separate  property  than  at  common 
law,  yet  she  was  permitted  to  dispose  of  it  at  pleas- 
ure, and  to  charge  it  with  her  engagements,  unless 
the  power  to  do  so  was  expressly  denied  to  her  by  the 
terms  of  the  settlement.  The  equitable  estate  of  the 
wife  is  still  recognized  in  most  states,  though  it  is 
less  important  since  the  enactment  of  the  recent  stat- 
utes about  to  be  discussed. 

§  134.  The  modern  statutes. — In  all  our  states  are 
statutes  enlarging  the  rights  and  powers  of  married 
women  with  respect  to  property  and  contract.  It 
must  not  be  supposed,  however,  that  they  have  swept 
away  every  vestige  of  common  law  doctrine.  While 
in  some  states  this  may  be  so,  or  nearly  so,  yet  in 
most  we  find  more  of  the  common  law  and  its  disa- 
bilities still  remaining  than  is  popularly  supposed. 
The  majority  of  these  acts  provide  that  all  property 
owned  by  the  wife  at  the  time  of  the  marriage,  and 
all  such  also  as  she  may  acquire  afterward  by  gift, 
grant,  devise  or  bequest,  shall  be  her  separate  estate, 
and  not  liable  for  the  debts  of  her  husband.1  Under 
these  statutes  the  wife  is  sometimes  given  power  to 
contract  and  to  engage  in  trade  quite  generally  as  if 
sole,  but  under  most  of  them  she  can  contract  only 
with  reference  to  her  separate  property,  or  for  the 
purpose  of  acquiring  or  preserving  her  separate  es- 
tate, and  contracts  wholly  unconnected  with  the  ac- 
quirement, use,  disposition,  or  enjoyment  of  her  sep- 
arate estate  are  still  void  as  at  common  law.     Since 

1  These  statutes  are  summarized  in  1  Parsons  Cont.  (8th  ed.) 
371. 
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the  married  woman's  statutes  the  duty  of  the  husband 
to  maintain  his  wife  is  usually  about  the  same  as 
before.  Yet  he  is  generally  relieved  of  liability  for 
her  antenuptial  debts. 

§  135.  Cautionary. — Having  glanced  briefly  at  a 
part  of  the  law  relating  to  the  property  rights  and 
contract  capacity  of  married  women,  a  word  of  cau- 
tion remains  to  be  added.  In  this,  as  in  all  other 
matters  affected  by  diverse  enactments,  the  local  stat- 
utes and  reports  are  the  only  safe  guide.  The  law 
itself  being  more  or  less  complicated,  and  being  the 
subject  of  frequent  change,  laymen  should  have 
competent  legal  advice  before  venturing  upon  any 
important  business  transactions  with  married  women. 


CHAPTER  VIII. 

CONTRACTS  THAT  MUST  BE  IN   WRITING. 

t 

§  136.  In  general — Statute  of  frauds. — Some  con- 
tracts must,  from  their  very  nature,  independent  of 
direct  statutory  enactment,  be  made  in  writing. 
This  is  true  of  specialties  and  of  bills  of  exchange 
and  other  negotiable  instruments,  for  these  last  are  in- 
tended to  circulate  like  money  and  to  perform,  to  some 
extent,  its  functions.  The  requirement  of  writing  or 
of  written  evidence  to  the  validity  or  proof  of  simple 
contracts,  however,  is  largely  the  result  of  statutes 
and  more  particularly  of  the  statute  of  frauds. 

§  137.  The  statute  of  frauds. — Prior  to  the  enact- 
ment of  the  statute  of  frauds  most  contracts  and 
transactions  could  be  lawfully  proved  by  oral  evi- 
dence. Such  evidence,  however,  is  open  to  very  se- 
rious abuse.  Witnesses  may  perjure  themselves 
(swear  falsely),  they  may  forget,  die,  or  remove 
from  the  jurisdiction  of  the  court,  and  experience 
has  shown  that  even  honest  witnesses  may  differ 
widely  as  to  what  was  said  or  done,  either  from  lapse 
of  memory  or  because  of  wrong  impressions  gathered 
at  the  time.  These  reasons  led  to  the  enactment  of 
the  statute  of  frauds  which  has  been  called,  with 
abundant  reason,  the  most  important  statute  ever 
promulgated  here  or  in  the  mother  country,  relating 
to  civil  affairs.1 

§  138.  American  legislation. — In  all  our  states 
are  statutes  framed  upon  the  pattern  of  the  English 
one.     Yet  they  differ  enough  in  detail,  both  from  it 

'This  statute  (29  Gar.  2,  c.  3)  was  passed  by  the  English  parlia- 
ment in  1676. 
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and  from  each  other,  to  make  it  necessary  to  take  the 
local  statute  books  for  our  guide.  Here,  however, 
we  will  take  the  exact  language  of  the  English  stat- 
ute. 

§  139.  Changes  wrought  by  the  statute. — By  the 
prior  law  nearly  all  contracts  had  the  same  effect 
when  oral  as  when  written.  This  statute  selected 
from  the  great  mass  of  contracts  certain  ones  and 
made  writing  essential  to  their  proof,  leaving  the 
rest  as  they  stood  before.  The  matters  to  which  the 
statute  chiefly  relates  are : 

1.  The  creation  and  transfer  of  certain  estates  or 
interest  in  lands,  such  as,  at  common  law,  could  be 
created  and  transferred  without  deed  or  other  writ- 
ing.1 

2.  Certain  cases  of  contracts  which,  at  common 
law,  could  be  validly  made  by  oral  agreement.  These 
last  are  provided  for  by  what  are  known  as  the  4th 
and  17th  sections  of  the  statute. 

§  140.  The  fourth  section. — The  fourth  section  of 
the  English  statute  is  as  follows : 

' '  No  action  shall  be  brought  whereby  to  charge 
any  executor  or  administrator,  upon  any  special 
promise,  to  answer  damages  out  of  his  own  estate ; 
or  whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  for  the  debt,  default  or  miscar- 
riages of  another  person ;  or  to  charge  any  person 
upon  any  agreement  made  upon  consideration  of 
marriage ;  or  upon  any  contract  or  sale  of  lands, 
tenements  or  hereditaments,  or  any  interest  in  or 
concerning  them ;  or  upon  any  agreement  that  is  not 
to  be  performed  within  the  space  of  one  year  from 
the  making  thereof ;  unless  the  agreement  upon 
which  such  action  shall  be  brought  or  some  note  or 
momorandum  thereof  shall  be  in  writing,  and  signed 
by  the  party  to  be  charged  therewith,  or  some  other 
person  thereunto  by  him  lawfully  authorized.' ' 

1  Port,  §§1181,  1245. 
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§  141.  Construction  of  this  section. — This  section 
does  not  say  that  a  veibal  contract  covered  by  its 
terms  shall  be  illegal  or  void,  but  that  no  action 
shall  be  brought  whereby  to  charge  another  upon  it. 
It  virtually  leaves  the  parties  free  to  perform  if  they 
wish  to  do  so,  but  refuses  to  enforce  performance  if 
they  do  not,  because  of  the  lack  of  such  evidence  as 
the  statute  itself  requires.  If,  therefore,  the  parties 
have  done  all  that  they  agreed  to  do,  neither  can  re- 
cover back  or  have  performance  set  aside. 

§  142.  Executed  on  one  side. — And  one  who  has 
wholly  or  partly  performed  his  part  of  an  oral  con- 
tract to  which  the  statute  applies  may  often  recover 
what  he  has  paid  or  the  value  of  what  he  has  done, 
particularly  where  the  party  seeking  to  recover  is 
not  himself  in  default,  under  the  theory  of  a  contract 
implied  in  law.  Thus,  one  who  has  paid  the  whole 
or  a  part  of  the  purchase-price  of  lands  may  recover 
his  money  if  the  vendor,  relying  on  the  statute,  re- 
fuses to  perform  his  oral  contract  to  convey,  but  not, 
it  seems,  if  the  vendor  is  ready  to  perform.  And 
there  are  some  cases  of  part  performance  where  equity 
will  interfere  to  decree  a  specific  performance,  chiefly 
of  contracts  to  convey  land."  But  there  are  other 
cases  of  admitted  hardship  where  the  statute  may  be 
pleaded  by  one  party,  leaving  the  other  without  re- 
lief.1 

§  143.  The  writing. — The  statute  provides  that  the 
agreement,  or  some  memorandum  or  note  thereof,  be 
made  in  writing.  If  the  contract  itself  be  written, 
no  note  or  memorandum  need  be  made.  But  though 
the  contract  itself  be  oral,  the  subsequent  execution 
of  a  sufficient  memorandum  renders  it  enforceable, 
provided  the  writing  is  made  before  suit.  Even  a 
signed  letter  addressed  to  a  third  person  admitting 
the  contract  and  stating  its  terms  has  been  held  suf- 
ficient. 

The  contract  then  may  be  formally  in  writing,  or 

1  Post,  §  1035,  et  seq.  t.Posti  §  160. ' 
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there  may  be  a  memorandum  of  it.  And  the  mem- 
orandum is  sufficient,  however  informal,  provided  it 
affords  complete  written  evidence  of  the  whole  agree- 
ment, and  is  signed  within  the  meaning  of  the  law. 
Thus,  it  may  consist  of  letters,  telegrams,,  entries  in 
account  books,  or  bills  of  parcels,  provided  all  the 
terms  of  the  contract  appear.  And  it  has  even  been 
held  that  a  written,  signed  admission  that  a  party 
had  made  the  contract  was  binding  upon  him, 
though  he  expressly  repudiated  the  contract  therein. 
But  all  the  terms  of  the  contract  must  appear,  such, 
for  example,  as  the  names  of  the  parties  and  the 
terms  of  credit,  if  credit  was  bargained  for.  If  there 
has  been  no  bargain  for  credit  the  memorandum  may 
be  silent,  for  a  sale  for  cash  is  presumed.  So,  any 
express  warranty  accompanying  a  sale  must  be  con- 
tained in  the  memorandum  and  can  not  be  proved 
by  parol.1  The  subject-matter  of  the  contract  must, 
of  cotfrse,  appear  from  the  memorandum.  The  prop- 
erty sold  or  thing  bargained  about  must  be  so  de- 
scribed as  to  be  capable  of  identification,  if  not  with- 
out separate  inquiry  or  reference  to  external  facts,  at 
least  by  reference  to  such  facts  and  by  means  of  such 
inquiries  as  the  terms  of  the  memorandum  suggest. 
§144.  The  consideration. — The  "agreement," 
according  to  the  English  and  many  American  au- 
thorities, must  be  evidenced  by  writing.  Construing 
the  word  agreement  as  broader  than  promise,  and  as 
including  not  only  the  promise  but  the  consideration 
upon  which  it  is  made,  it  has  been  held  that 
the  memorandum  was  insufficient  to  satisfy  the  stat- 
ute unless  the  consideration  upon  which  the  contract 
was  made  is  expressed  therein.  But  this  doctrine  is 
repudiated  in  some  states,  even  where  the  word 
* '  agreement ' '  is  retained  in  the  clause  requiring  the 
memorandum.  But  it  is  adhered  to  in  others,  and 
in  a  number  of  states  the  statute  expressly  requires 
the  consideration  to  be  expressed.     Even  where  the 
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consideration  is  by  direct  terms  or  by  judicial  con- 
struction required  to  be  expressed,  it  is  not  necessary 
that  it  should  be  directly  and  precisely  expressed.  It 
is  enough  that  any  person  of  ordinary  capacity  would 
infer  from  the  terms  of  the  writing  that  such  and  no 
other  was  the  consideration.  "Value  received  "  is 
a  sufficient  statement  of  the  consideration. 

§  145.  The  signature. — The  memorandum  must 
be  signed  by  the  party  to  be  charged.  If,  therefore, 
the  defendant  has  signed,  it  is  not  necessary  that  the 
plaintiff  should  have  done  the  like.  In  some  states 
the  memorandum  of  a  contract  for  the  sale  of  land 
must  be  signed  by  the  vendor,  otherwise  it  is  of  no 
avail.  If  so  signed,  the  mere  acceptance  of  the  con- 
tract by  the  vendee  is  enough.  The  signing  may  be 
by  agent.1 

§  146.  What  is  sufficient  signing. — The  signature 
may  be  at  the  top,  or  in  the  body  of  the  writing, 
as  well  as  at  the  end,  provided  it  appears  to  have 
been  placed  where  it  was  with  intent  to  attest  the  ex- 
ecution of  the  contract  or  memorandum.  And  the 
signing  may  be  by  initials  or  it  may  even  be  printed 
or  stamped.  Yet,  where,  as  in  New  York  and  Wis- 
consin, the  statute  requires  the  memorandum  to  be 
subscribed,  there  must  be  a  manual  signing  at  the 
end. 

Transactions  Within  the  Statute. 

§  147.  Contracts  for  the  sale  of  land, — Land  is 
such  an  important  and  valuable  species  of  property 
that  the  framers  of  the  English  statute  of  frauds  not 
only  made  a  deed  or  conveyance  in  writing  necessary 
to  the  creation  and  transfer  of  estates  or  interests  in 
land,  except  leases  for  certain  short  terms,  but  they 
required  also  that  every  contract  for  the  sale  of  lands 
or  interests  therein  should  be  evidenced  by  writing. 

L  lPo*tt  §§520,611. 
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These  provisions  have  been  adopted  with  more  or 
less  modification  in  nearly  or  quite  all  of  our  states. 
The  provision  applies  to  all  sales,  whether  made  pri- 
vately or  at  auction,  except  judicial  sales.  It  applies 
to  exchanges  of  land  for  other  land  or  for  goods  or 
services,  as  well  as  to  sales  for  money. 

§  148.  To  what  interests  it  applies. — The  clause 
applies  to  every  contract  for  the  sale  of  either  the 
legal  or  equitable  title  to  lands  themselves,  and  to 
the  creation  of  rights  of  way  or  other  easements.  A 
permanent  right  to  flow  lands  or  to  pass  over  them 
can  be  created  only  by  writing. 

Whether  growing  crops  and  standing  timber  are 
within  the  statute  so  as  to  require  written  evidence 
of  contracts  for  the  sale  of  them  is  not  uniformly 
settled.  Standing  timber,  growing  grass,  uncut  ice, 
the  fruit  of  trees,  not  being  produced  by  annual  cul- 
tivation, are  generally  regarded  as  interests  in  land, 
and,  before  being  severed,  can  be  validly  sold  only  by 
writing.  On  the  other  hand,  it  is  generally  held 
that  growing  crops,  such  as  are  produced  by  annual 
planting  and  cultivation,  are  to  be  regarded  as  mere 
chattels  for  purposes  of  sale  separate  from  the  land, 
and  may  be  transferred  without  writing.  Ore  and 
coal,  while  in  the  ground,  are  real  property,  so  that 
the  right  to  mine  and  carry  them  away  can  be  con- 
ferred only  by  writing,  but  when  severed  from  the 
soil  they  are  personalty  and  may  be  orally  sold. 

§  149.  Effect  of  part  performance. — If,  however, 
land  has  been  actually  conveyed  pursuant  to  an  oral 
bargain,  the  conveyance  will  stand  and  the  seller  may 
recover  the  price.  If  the  price  has  been  paid  and 
the  seller,  in  reliance  upon  the  statute,  refuses  to  con- 
vey, the  buyer  may  recover  his  money  upon  a  contract 
implied  in  law  to  repay  it.1  But  courts  of  equity  oc- 
casionally go  further  and  enforce  specific  perform- 
ance of  oral  contracts  to  convey  land  where  the  buyer 
has  done  such  acts  of  part  performance  that  it  would 
be  of  fraud  to  deny  him  the  remedy.  They  compel 
performance,  it  is  said,  not  because  the  contract  is 
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valid  or  because  the  statute  does  not  bind  in  equity 
as  well  as  in  law,  but  because  its  enforcement  is  the 
most  effectual  way  to  prevent  fraud,  a  species  of 
wrong  against  which  equity  has  general  jurisdiction 
to  relieve.  Delivery  and  acceptance  of  *  possession 
under  the  contract  are  by  some  courts  held  a  sufficient 
part  performance,  but  generally  other  acts  are  neces- 
sary, such  as  payment  of  the  purchase  price  and 
making  of  valuable  improvements,  and  sometimes 
both.  Probably  mere  payment  of  the  purchase- 
money  is  never  enough. 

§  150 .  Promises  to  answer  for  the  debt  of  another. 
— Every  special  promise  to  answer  for  the  debt  of 
another  must  be  in  writing.  This  clause  refers  to 
what  are  technically  known  as  contracts  of  guaranty 
and  suretyship,  and  will  therefore  be  discussed  un- 
der that  head.* 

§  151.  Promises  in  consideration  of  marriage.—* 
Marriage  is  an  adequate  consideration  for  a  promise. 
But  in  view  of  the  many  loose  expressions  and  con- 
versations respecting  property  arrangements  by  par- 
ties and  relatives  where  marriage  is  contemplated, 
the  statute  requires  all  promises  in  consideration  of 
marriage  to  be  in  writing.  Mutual  promises  to  marry 
are  not  within  the  clause.  The  "consideration  of 
marriage"  means  a  marriage  actually  taking  place. 
A  contract  made  in  view  of  marriage  but  in  consid- 
eration of  Something  else  of  value  is  good  without 
writing. 

§  152.  Contracts  not  to  be  performed  within  one 
year. — Every  contract  that  is  not  to  be  performed 
within  one  year  from  the  making  thereof  must  be  in 
writing,  or  there  must  be  a  note  or  memorandum 
thereof  having  the  requisites  described  above. 

This  clause  applies  only  to  such  contracts  as  can 
not  by  their  terms  be  fully  performed  within  a  year 
from  the  making  thereof.  A  contract  void  under 
some  other  clause  as  because  it  is  one  of  guaranty,  or 

1  Ante,  §  142.  *  Post,  §  1036,  et  seq. 
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relates  to  lands,  may  be  doubly  void  because  it  is  not 
to  be  performed  within  a  year.  But  the  mere  fact 
that  the  parties  may  not  or  do  not  perform,  or  even 
expect  to  perform  within  the  year,  does  not  render  a 
writing  necessary  within  this  clause,  provided  such 
contract,  as  fairly  and  reasonably  interpreted,  admits 
of  performance  within  the  year,  in  accordance  with 
its  terms.  And  if  a  contract  will  be  performed  upon 
the  happening  of  a  certain  contingency  that  may  or 
may  not  occur  within  a  year,  it  need  not  be  in  writ- 
ing. Thus  an  agreement  to  support  another  during 
life,  being  fully  performed  if  that  other  dies,  is  not 
within  the  statute,  for  the  latter  may  die  within  a 
year.  So  if  an  agreement  to  serve  during  the  life  of 
either  party,  or  to  pay  during  another's  coverture. 
And  so,  whatever  may  be  the  contingency  provided, 
it  may  happen  within  a  year.  But  an  oral  agreement 
to  employ  one  for  more  than  a  year,  or  for  a  year  only, 
the  service  to  begin  on  a  day  later  than  that  upon 
which  the  contract  is  made,  is  void  under  the  statute. 
So,  of  a  contract  to  deliver  goods  or  pay  money  in 
installments  covering  more  than  a  year,  to  marry 
after  five  years,  to  lease  land  for  one  year,  the  term 
to  commence  on  a  future  day,  or  to  deliver  to  the 
promisee  the  crops  grown  in  three  successive  years. 
But  this  clause  does  not,  as  a  rule,  prevent  a  recov- 
ery upon  a  contract  implied  in  law,  for  goods  fur- 
nished, money  paid,  or  services  rendered  pursuant 
to  the  oral  bargain.1 

§  153.  The  seventeenth  section. — The  seventeenth 
section  of  the  English  statute  enacts  that  "no  contract 
for  the  sale  of  any  goods,  wares  and  merchandises, 
for  the  price  of  ten  pounds  sterling  or  upwards,  shall 
be  allowed  to  be  good  ;  except  the  buyer  shall  accept 
part  of  the  goods  so  sold  and  actually  receive  the 
same,  or  give  something  in  earnest  to  bind  the  bar- 
gain or  in  part  payment,  or  that  some  note  or  mem- 

Mn^,  §§141,  142. 
Com.  Law — 6. 
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orandum  in  writing  of  the  said  bargain  be  made,  and 
signed  by  the  parties  to  be  charged  by  such  contract 
or  their  agents  therein! to  lawfully  authorized. " 

This  is  the  basis  of  similar  enactments  in  the  ma* 
jority  of  our  states.  Being  applicable  exclusively  to 
sales  of  personal  property,  however,  its  further  dis- 
cussion will  be  postponed  for  that  head.1 

§  154.  Other  statutes  requiring  writing. — In  Eng- 
land and  many  of  our  states  no  person  is  chargeable 
as  the  acceptor  of  a  bill  of  exchange,"  or  upon  a 
'  promise  to  pay  a  debt  barred  by  the  statute  of  limita- 
tions, without  writing.1  The  assignment  of  a  patent 
must,  in  order  to  transfer  the  legal  title,  be  in  writ- 
ing, under  the  laws  of  congress. 

1  Po$t%  $  814,  et  seq.  ■  Post,  §  420.  •  Post,  §  362. 


CHAPTER  IX. 

REALITY  OF  CONSENT. 

Mistake. 

§  155.  In  general. — It  is  laid  down  as  a  general 
rule  that  to  form  a  binding  contract  the  consent  of 
the  parties  must  be  real;  they  must  assent  to  the 
same  thing,  in  the  same  sense.  But  this  is  not 
strictly  true.  Courts  can  not  search  the  minds  of 
the  parties,  nor  can  one  read  the  mind  of  the  other, 
and  seldom,  perhaps,  is  a  contract  made  where  each 
party  knows  all  that  the  other  knows,  or  where  both 
know  the  whole  truth.  The  law  is  practical  and 
must  deal  chiefly  with  intention  as  outwardly  mani- 
fested, and  must  cast  upon  one  party  or  the  other 
some  of  the  burdens  resulting  from  misapprehension 
of  the  facts.  Thus,  if  A  offers  B  a  certain  price  for 
wine  under  the  impression  that  it  is  good,  and  B  ac- 
cepts the  offer,  A  is  bound,  though  the  wine  is  not  as 
good  as  he  thought  it  was,  provided  B  said  or  did 
nothing  to  mislead  him.  And  this  would  usually  be 
true,  even  though  B  knew  of  A's  error  and  did 
nothing  to  correct  it.1  So,  if  one  in  terms  offers  cer- 
tain goods  for  sale,  haying  others  in  mind,  he  can 
not,  as  against  one  who  has  accepted  the  offer  in 
good  faith,  rescind  or  avoid  the  contract  thus  formed. 

§  156.  Mistake  caused  by  other  party* — But  if  one 
p&rty  to  a  contract  designedly  causes  the  mistake  of 
the  other  by  willful  misstatements  or  by  artifice,  or, 
sometimes,  by  silence  merely,  this  may  avoid  the 
contract  on  the  ground  of  fraud.* 

1  Post,  i  174.  *  Post,  §  161,  et  seq. 
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§  157.  Mistake  of  expression. — Yet  where  both 
parties  are  fully  agreed  as  to  their  respective  rights 
and  duties,  but  have,  through  mistake  in  reducing 
thei^  agreement  to  writing,  failed  to  express  their 
real  intention,  courts  of  equity  will  usually  correct 
the  error,  if  it  be  clearly  proved,  provided  the  rights 
of  innocent  third  parties  would  not  be  prejudiced  by 
so  doing.1 

§  158.  Mistake  of  intention — As  to  parties. — A 
man  who  supposes  himself  to  be  contracting  with  A 
can  not,  without  his  consent,  have  thrust  upon  him  a 
contract  with  B,  for  he  is  entitled  to  the  credit  and 
ability  of  the  one  with  whom  he  believes  himself  to 
be  dealing.  Thus,  where  an  order  of  goods  was 
given  to  one  party  and  another  who  had  succeeded 
him  in  business  filled  it,  without  notifying  the  or- 
dering party  of  the  change,  it  was  held  that  the  party 
filling  the  order  could  not  recover  the  price,  the  goods 
having  been  consumed  by  the  purchaser  without 
notice  of  the  facts. 

§  159.  Same — As  to  the  subject. — If  parties  bar- 
gain for  a  specific  chattel  which  at  the  time  of  the 
contract,  but  unknown  to  either,  is  non-existent, 
their  contract  is  void,  for  it  proceeds  upon  a  mutual 
mistake  of  fact,1  though  its  nullity  is  sometimes  re- 
garded as  resulting  from  failure  of  consideration,  or 
impossibility  of  performance.  And  where  A  offered 
to  sell  B  a  horse  for  $165,  and  B  understood  $65, 
and  accepted  the  offer  on  that  basis,  it  was  held  that 
the  contract  was  void  on  the  ground  of  mistake.1 
And  if  one  pays  and  another  receives  a  counterfeit 
bill  or  forged  security,  believing  it  genuine,  no  debt 
is  created,  nor  is  any  debt  paid  by  the  transfer,  and 
monev  paid  therefor  can  ordinarily  be  recovered 
back.      So,  where  one  by  mistake  pays  another  more 

lPost,  §256.  *Po8t,  §812. 

'See,  also,  Sherwood  v.  Walker,  66  Mich.  668,  an  interesting 
case. 
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than  is  really  due  he  may,  unless  such  payment  was 
by  way  of  compromise,1  recover  the  excess,  and 
where  nothing  was  due  all  may  be  recovered.* 

§  160.  Mistake  of  law. — But  if  a  contract  is  made, 
or  money  paid  under  mistake  of  law,  such  contract 
must  stand,  ordinarily,  and  the  payment  can  not  be 
recovered  back,  for  every  one  is  presumed  to  know 
the  law,  otherwise  it  is  said  there  is  no  saying  to 
what  extent  the  excuse  of  ignorance  might  be  car- 
ried. But  if  there  is  with  mistake  of  law  some 
mingling  of  fraud,  oppression  or  undue  influence, 
courts  of  equity  will  in  some  cases,  it  seems,  grant 
relief.  But  a  mistake  as  to  the  laws  of  a  foreign 
country  or  state  is  regarded  as  a  mistake  of  fact,  for  a 
party  is  not  bound  to  acquaint  himself  with  them. 

Fraud  Affecting  the  Consent. 

§  161.  Definition  and  nature. — Fraud,  as  here 
used,  may  be  defined  as  any  spoken  or  acted  false- 
hood whereby  one  is  induced  to  enter  into  what  is  in 
form  a  contract  in  the  belief  that  it  is  a  different 
thing  from  what  it  is,  or  that  there  exists  for  so  do- 
ing some  motive  which  does  not  in  fact  exist.  It  af- 
fects the  assent,  making  that  which  is  apparently 
real,  in  fact  unreal,  and  falls  within  the  general 
principles  governing  mistake,  duress,  insanity,  and 
some  other  things  which  prevent  the  free  and  intelli- 
gent action  of  the  consenting  mind.  Both  law  and 
morals  forbid  the  party  defrauding  to  profit  by  his 
own  wrong,  and  entitle  the  party  injured  to  be  re- 
lieved on  just  terms  from  such  obligations  as  the 
contract  appears  to  create,  and  to  be  restored  to  his 
original  position,  provided  the  rights  of  innocent 
third  parties  would  not  be  harmed. 

§  162.  Limits  of  the  doctrine — Law-morals. —  In 
investigating  this  and  other  topics  in  the  law,  it 

lAnte,  §71. 

*  As  to  the  recovery  of  money  paid  on  a  forged  check  or  draft, 
Beepost,  §§421,505. 
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must  be  remembered  that  the  rules  of  law  are  not 
always  the  rules  of  strict  morality,  for  in  the  practi- 
cal administration  of  the  law  some  allowance  must 
be  made  for  the  weakness  of  human  nature,  land 
some  duty  rests  upon  parties  to  be  vigilant  in  pro- 
tecting their  own  interests.  Hence,  while  the  law 
does  not  encourage,  it  occasionally  permits,  some  de- 
partures from  strict  honesty.1 

§  163.  What  constitutes  fraud. — Fraud  may  con- 
sist either  in  the  statement  of  what  is  false,  or  in  the 
suppression  of  what  is  true.  The  suppression  of 
what  is  true  is  called  concealment ;  the  statement  of 
what  is  false  is  misrepresentation.  The  majority  of 
frauds  being  perpetrated  by  means  of  active  misrep- 
resentation, we  will,  so  far  as  it  is  capable  of  sepa- 
rate treatment,  discuss  first,  fraud  by  misrepresenta- 
tion. 

§164.  Misrepresentation — Elements. — When  the 
parties  to  a  contract  deal  at  arm's  length,  that  is, 
when  there  is  no  relation  of  trust  and  confidence  be- 
tween them,  misrepresentations  must,  in  order  to  con- 
stitute fraud,  be  of  the  following  sort  and  made  under 
the  following  circumstances : 

1.  They  must  be  of  matters  of  fact  and  not  of  law. 

2.  Of  matters  of  fact  as  distinguished  from  mere 
opinion. 

3.  Of  matters  existing  at  the  time  of  the  transac- 
tion or  previously  as  distinguished  from  mere  prom- 
ises for  the  future. 

4.  Of  matters  material  to  the  contract. 

5.  They  must  be  relied  upon  by  the  party  to  whom 
they  are  made,  or  whose  action  they  were  intended 
to  influence. 

If  all  these  elements  be  present  and  injury  has  en- 
sued, all  the  consequences  of  fraud  result,  provided 
the  party  making  the  misrepresentation  knew  it  to  be 
false,  or  made  it  in  reckless  disregard  of  its  truth  or 
falsity,  intending  to  mislead. 

^ort,  §§169,170. 
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§  165.  Law  and  fact — Fact  and  opinion. — The  law 

is  administered  upon  the  theory  that  every  man  is 
presumed  to  know  the  law.  Hence,  a  misrepresenta- 
tion of  the  legal  effect  of  known  facts  does  not,  as  a 
rule,  constitute  fraud,  justifying  the  avoidance  of  a 
contract  or  giving  rise  to  an  action  for  damages.1 

A  misrepresentation  must,  in  order  to  consti- 
tute fraud,  he  of  a  matter  of  fact  and  not  of  mere 
opinion.  Thus,  to  say  "this  watch-chain  is  worth 
fifty  dollars,"  is  regarded  as  a  mere  statement  of 
opinion;  hut  to  say,  "it  is  pure  gold — I  made  it 
myself,"  is,  if  untrue,  a  misrepresentation  of  fact/ 
So,  if  one  party  says  that  he  thinks  or  believes  so 
and  so  to  be  the  case,  this  does  not  constitute  fraud, 
for  it  is  the  duty  of  the  other  to  inquire,  and  affords 
no  grounds  for  avoidance,  though  the  party  speaking 
really  had  a  different  opinion  or  actually  knew  the 
fact  to  be  otherwise  and  intended  to  mislead. 

§  166.  Existing  fact — Promise. — A  mere  promise 
for  the  future  is  not  a  fraud,  though  made  with  an 
intention  to  break  it,  though  such  promise,  when 
broken,  may  give  rise  to  an  action  for  damages,  or 
justify  a  rescission.' 

§  167.  Must  be  material. — The  misrepresentation 
must  be  material  in  order  to  constitute  fraud.  In 
other  words,  it  must  be  such  as  to  render  it  improb- 
able that  the  contract  would  have  been  entered  into 
upon  the  terms  in  which  it  was  made  if  the  truth 
had  been  known. 

§  168.  Most  be  relied  upon. — If  a  party  to  whom 
false  representations  are  made,  or  whose  conduct 
they  are  intended  to  influence,  sees  through  the  de- 
ception and  knows  the  truth,  pr  disregards  them  and 
acts  upon  his  own  judgment,  he  can  not  rescind  his 
contract  or  recover  damages  on  the  ground  of  fraud. 
In  order  to  do  so  he  must  have  been  actually  misled. 

§  169.  Means  of  knowledge — Negligence. — There 
is  much  authority  for  laying  down  the  broad  rule 

1  Ante,  §  160.  f  But  see  post,  §  170.  •  Post.  §  831 ,  et  seq. 
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that  where  the  means  of  knowledge  were  equally  open 
to  both  parties,  he  who  claims  fraud  will  be  presumed 
to  have  had  knowledge  of  what  he  might  easily  have 
known.  Though  the  presumption  in  such  cases  will 
ordinarily  be  that  he  did  not  believe,  still  it  is 
thought  that  this  presumption  is  not  conclusive,  and 
it  may  be  shown  that  he  did  believe,  refraining  from 
independent  inquiry  and  investigation,  and  that  mere 
carelessness  or  credulity  in  the  party  defrauded  will 
not  alone  debar  him  from  relief.  But  the  law  at  this 
point  seems  uncertain. 

§170.  Puffing— Dealer's  talk— Cost— Value It  is 

a  common  practice  for  a  seller  to  praise  his  wares 
and  for  the  buyer  to  depreciate  them.  If  the  subject- 
matter  is  equally  open  to  the  inspection  of  both  par- 
ties, the  law  allows  them  considerable  latitude  of 
statement,  for  it  is  presumed  that  each  party  takes 
the  assertions  of  the  other  for  what  they  are  worth, 
and  acts  upon  his  own  judgment  and  observation', 
regarding  them  as  mere  matters  of  opinion,  judgment 
or  estimate,  or  else  too  transparent  to  be  believed. 
Upon  this  ground,  a  statement  as  to  what  one  has  been 
offered  for  property  has  been  held  not  fraudulent. 
False  statements  by  a  vendor  of  the  cost  or  value  of 
property  offered  for  sale  have  been  held  fraudulent 
in  some  cases,  however,  though  the  contrary  is  more 
often  held.  But  where  the  seller  holds  himself  out 
as  in  some  sense  an  expert,  and  is  so  regarded  by  the 
purchaser,  or  a  fiduciary  relation  exists  between  the 
parties,  a  willful  exaggeration  as  to  cost  or  value  will 
commonly  constitute  fraud. 

§  171.  To  whom  representation  must  be  made. — 
To  constitute  fraud  false  representations  must  be 
made  to  the  party  whose  conduct  they  are  intended 
to  influence,  or  to  some  other  person  with  the  intent 
that  they  shall  be  communicated  to  and  acted  upon 
by  such  party.  Thus,  where  one  makes  an  idle  and 
purposeless  boast  of  his  financial  ability,  which  is 
communicated  by  his  hearer  to  a  third  party,  who, 
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believing,  trusts  the  boaster,  the  contract  can  not  be 
avoided  on  the  ground  of  fraud.  But  where  one 
makes  fraudulent  statements  of  his  financial  stand- 
ing to  a  mercantile  agency,  with  intent  that  they  be 
communicated  to  third  parties,  he  is  liable  as  for 
fraud  to  a  party  to  whom  they  are  communicated  and 
by  whom  they  are  acted  upon.  The  issue  to  the 
public  of  a  false  prospectus  by  the  directors  of  a  cor- 
poration has  been  held  a  fraud  upon  a  party  induced 
thereby  to  purchase  shares  in  the  company. 

§  172.  Recommendation — Third  party.  —  And 
where  the  buyer  knowingly  obtains  credit  upon  the 
written  or  oral  representations  of  a  third  party,  he  is 
answerable  for  their  truth  the  same  as  if  he  had 
made  them  himself.  But  under  the  statute  of  frauds 
in  some  states,  a  third  party  making  such  representa- 
tions is  not  himself  liable  unless  they  are  in  writing 
and  signed. 

§  173.  Knowledge  or  belief  of  party  defrauding — 
Innocent  misrepresentations. — In  order  to  give  rise 
to  an  action  for  deceit,  which  may  exist  independ- 
ently of  the  mere  right  to  rescind,  the  false  repre- 
sentation must  have  been  made,  (1)  with  knowledge 
of  its  falsity,  or  (2)  recklessly,  by  one  having  no 
knowledge  either  way,  or  (3)  by  one  specially 
charged  with  the  duty  to  know  the  facts.  But  a 
statement  innocently  made  by  one  who  has  reason- 
able grounds  for  his  belief  does  not,  though  false, 
give  rise  to  an  action  for  deceit,  though  it  may  some- 
times afford  ground  for  a  rescission,  or  otherwise  be 
similar  in  effect  to  fraud.  Thus  the  positive  affirma- 
tion of  a  material  fact  may  amount  to  a  warranty,  or 
term  in  the  contract,  the  breach  of  which  will  justify 
a  rescission  or  give  rise  to  an  action  for  damages.1 
And  though  an  innocent  misrepresentation  will  not, 
as  a  rule,  avoid  a  contract  in  a  court  of  law,  it 
may  justify  a,  court  of  equity  in  granting  a  rescis- 
sion, or  in  refusing  to  grant  specific  performance  to 

lPost,  §871. 
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the  party  from  whom  the  misstatement  proceeded. 
But  in  certain  classes  of  contracts,  notably  those  of 
insurance,  an  innocent  misrepresentation  of  a  mate- 
rial fact  may  be  fatal  even  at  law.1 

§  174.  Concealment  of  material  facts. — The  con- 
cealment of  a  material  fact  by  one  of  the  parties  to  a 
contract  may  amount  to  fraud,  warranting  a  rescis- 
sion or  entitling  the  injured  party  to  damages.  Or- 
dinarily, where  no  relationship  of  trust  and  confidence 
exists  between  the  parties,  neither  party  is  bound  to 
disclose  to  the  other  the  existence  of  such  facts  as  are 
equally  open  to  both.  Thus,  a  seller  is  not  bound  to 
disclose  to  the  buyer  such  defects  in  goods,  open  to 
inspection,  as  the  latter  might  discover  by  the  exer- 
cise of  reasonable  diligence,  nor  is  the  buyer  bound 
to  disclose  such  facts  as  would  enhance  the  price. 
But  neither  party  will  be  permitted  to  do  or  say  any- 
thing to  prevent  or  disarm  inquiry  and  examination 
by  the  other. 

§  175.  Latent  defects. — A  seller  of  goods  is  usually 
bound  to  disclose  to  the  buyer  such  defects  in  them 
as  are  not  patent  and  open  to  discovery  by  a  person 
of  ordinary  caution  and  discernment.  This  doctrine 
is  of  frequent  application  in  the  cases  of  hidden  dis- 
eases in  animals.  So  one  who  sold  fodder  on  which 
he  knew  poison  had  been  spilled,  without  disclosing 
the  fact,  was  held  guilty  of  fraud. 

A  buyer  on  credit  is  not  bound  to  disclose  his 
financial  condition  unless  inquiry  is  made  by  the 
seller,  and  his  mere  failure  to  do  so  is  not  fraud  un- 
less he  buys  with  a  pre-conceived  design  not  to  pay. 
But  if  he  gives  false  information  as  to  his  credit  or 
financial  ability,  whether  inquiries  are  made  or  not, 
or  buys  with  the  positive  intention  never  to  pay  at 
all,  he  is  guilty  of  fraud. 

§  176.  Fiduciary  and  confidential  relations. — If 
the  parties  stand  in  confidential  relations  to  each 
other  the  duty  of  full  disclosure  is  greater.     Thus, 
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attorneys,  agents,  partners  and  others  occupying  a 
position  of  trust  and  confidence,  must,  in  dealing 

arith  those  by  whom  such  confidence  is  reposed,  make 
full  and  fair  disclosure.  And  the  same  is  true  where 
the  party  failing  to  disclose  knows  that  he  is  relied 
Tipon   to  make  disclosure.     Of  this  the  contract  of 

nsurance  is  a  familiar  example.1  So,  while  there 
is  no  fiduciary  relation  arising  out  of  the  simple 
relation  of  vendor  and  purchaser,  if  the  purchaser 
expressly  declares  that  he  relies  upon  the  vendor 
to  make  full  disclosure,  the  latter  is  bound  to  do  so. 
§177.  Effect  of  fraud— Remedies.— That  fraud 
vitiates  everything  is  a  general  maxim  of  law.  It 
renders  voidable  at  the  option  of  the  party  injured 
every  contract  into  which  it  enters  as  a  moving 
cause.  But  such  contract  is  voidable  only  and  not 
void.  The  party  defrauded  may,  at  his  election,  re- 
scind it  and  decline  to  be  bound,  or  he  may  affirm  it. 
But  if  he  elects  to  rescind  he  must  return,  or  offer 
to  return,  promptly  upon  discovering  the  fraud, 
whatever  he  received  under  the  contract,  and  may 
then  recover  whatever  he  parted  with  himself.  If 
the  defrauded  party  has  parted  with  nothing,  he 
may,  if  his  rescission  was  in  time,  defend  against  an 
action  brought  to  enforce  performance  by  him. 
Finally  he  may  let  the  contract  stand  and  recover 
from  the  party  defrauding  such  damages  as  were  the 
result  of  the  fraud.  These  are  the  remedies  at 
law. 

In  equity  the  party  may  have  affirmative  relief  in 
several  forms,  as  :  (1)  By  an  action  to  compel  the 
cancellation  of  an  instrument  procured  by  fraud, 
where  its  existence  as  an  apparently  valid  obligation 
might  work  him  injury,  or  becloud  his  title,  and  to  re- 
cover possession  and  enjoyment  of  his  property. 
(2)  By  an  action  to  have  the  instrument  reformed  so 
as  to  read  as  it  should  have  read  had  no  fraud  been 
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committed.  (3)  Sometimes  by  a  pecuniary  recov- 
ery. (4)  By  interposing  the  fraud  as  a  defense 
when  sued  by  the  party  defrauding. 

§  178.  Limits  of  right  to  rescind. — The  party  re- 
scinding must  act  promptly  upon  discovering  the 
fraud.  If  he  has  received  anything  under  the  con- 
tract he  must  usually  return  it  at  once  unless  it  is 
wholly  valueless.  And  the  rescission  must  extend  to 
the  whole  contract.  The  party  defrauded  can  not 
affirm  so  much  of  it  as  he  deems  beneficial  and  reject 
the  rest. 

§  179.  Same — Innocent  purchasers. — A  party  de- 
frauded into  selling  his  property,  real  or  personal, 
must  exercise  his  right  to  rescind  before  the  rights 
of  honest  purchasers  for  value  have  intervened.  One 
who  purchases  innocently  and  for  full  value  from  a 
fraudulent  vendee  gets  an  absolute  title,  and  the  de- 
frauded vendor  must  seek  his  remedy  against  the 
fraudulent  buyer.1 

§  180.  Same — Negotiable  instrument — Negligence. 
— One  who  signs  a  negotiable  instrument,  being  in- 
duced thereto  by  fraud,  touching  either  its  consider- 
ation or  its  contents  and  consequent  nature,  is  not 
bound  thereby  unless  it  has,  in  the  meantime,  been 
transferred  to  a  purchaser  for  value  without  notice  of 
the  wrong.  If  it  has  been  so  transferred  the  party 
signing  is  bound,  unless  the  deception  was  as  to  the 
nature  of  the  instrument  and  he  was  free  from  negli- 
gence in  signing  it.* 

§  181.  Undue  influence, — Fraud,  when  used  in  its 
widest  sense,  is  descriptive  of  every  species  of  bad 
faith  or  deceit.  Beyond  definite  false  and  fraudulent 
statements  there  is  a  species  of  fraud  in  equity  to 
which  the  name  undue  influence  has  been  given. 
Such  influence  may  be  defined  as  the  undue  and  un- 
conscientious use  of  power,  whereby  the  will  of  one 
of  the  contracting  parties  is  enthralled  by  the  other. 
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A  presumption  of  undue  influence  or  of  fraud  will 
commonly  arise  where  the  parties  stand  in  confiden- 
tial relations  in  which  one  naturally  possesses  an  ad- 
vantage over  the  other,  making  it  necessary  for  the 
party  seeking  to  hold  the  benefit  of  a  contract  or  con- 
veyance to  show  perfect  fairness  on  his  part  and  no 
abuse  of  power,  thus: 

§  182.  Husband  and  wife— Parent  and  child. — As 
the  husband  usually  occupies  a  position  of  command- 
ing authority  and  influence  over  the  wife,  a  gift  or 
conveyance  of  her  property  to  him  is  viewed  with 
suspicion  in  courts  of  equity,  and  he  must  show  that 
there  was  no  fraud,  concealment  or  imposition  on  his 
part,  and  full  understanding  and  free  ageftcy  on 
hers. 

Contracts  and  conveyances  between  parent  and 
child  are  subject  to  a  similar  rule,  even  where  the 
child  has  reached  full  age,  provided  the  transaction 
takes  place  so  soon  after  full  age  that  the  parental 
control  may  be  still  regarded  as  subsisting,  and  sim- 
ilarly as  to  guardian  and  ward. 

§183.  Trustees — Attorneys,  etc. — So  the  courts 
view  with  suspicion  any  purchase  by  the  trustee  of 
the  trust  estate  from  the  beneficiary,  gifts  or  contracts 
between  attorney  and  client,  and  gifts  to  spiritual 
and  medical  advisers.  So  there  are  other  cases  where 
from  the  peculiar  situation  of  the  parties  or  the 
weakness  or  necessities  of  one  of  them  a  presumption 
of  undue  influence  may  arise. 

Compulsion — Duress . 

§  184.  Duress  defined. — Duress  has  been  defined 
as  a  species  of  fraud  in  which  compulsion  in  some 
form  takes  the  place  of  deception  in  accomplishing 
the  injury.  Many  of  the  principles  applicable  to 
fraud  apply,  as  they  must  in  the  nature  of  things,  to 
duress,  for,  like  fraud,  it  renders  the  seeming  assent 
an  empty  form. 
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§  185.  Of  two  kinds. — Duress  is  of  two  kinds  : 
(1)  Duress  of  imprisonment,  which  consists  of  the 
actual  imprisonment  or  restraint  of  the  person, 
whether  in  a  prison;  jail,  or  elsewhere,  and,  (2) 
duress  per  minus,  which  consists  in  threats  of  im- 
prisonment, or  threats  of  violence  or  injury  to  the 
person,  or  sometimes  to  the  property. 

§  186.  Party  or  near  relative. — Duress  generally 
exists  only  where  the  threat  or  restraint  is  directed 
toward  the  party  who  promises  in  order  to  escape  in- 
jury. But  where  the  ties  of  affection  are  strong,  as 
between  parent  and  child  or  husband  and  wife, 
restraint  or  threat  of  injury  directed  toward  one, 
operating  on  the  mind  of  the  other,  will  constitute 
duress  of  the  latter.  Probably  the  relation  of  brother 
and  sister  will,  under  like  circumstances,  support 
the  claim  of  duress. 

§187.  Duress  by  threats,  —  Duress  by  threats 
must,  like  fraud,  cause  the  contract.  In  other  words, 
the  threats  must,  in  order  to  avoid  a  contract,  be  of 
such  nature  and  made  under  such  circumstances  as 
to  produce  or  cause  the  seeming  assent.  Hence,  the 
general  rule  been  has  laid  down  that  they  must  be 
such  as  would  overcome  the  will  of  a  person  of  ordi- 
nary  firmness.  Proceeding  upon  this  principle, 
some  courts  hold  that  the  threat  of  a  mere  battery  is 
not  duress.  But  this  is  not  sound  reason,  nor  is  it 
in  all  courts  the  law,  for  all  persons  are  not  equally 
fearless  or  constant  in  the  face  of  danger,  actual  or 
supposed,  so  that  each  case  should  stand,  in  a  meas- 
ure, upon  its  own  merits.  But  mere  threats  to 
withhold  money  or  to  break  a  contract  do  not,  ordi- 
narily, constitute  duress. 

§  188.  Same— Goods — Property, — Yet  threats  to 
unlawfully  withhold  or  destroy  the  goods  of  another 
under  circumstances  of  hardship  or  oppression  is 
similar  in  effect  to  duress  of  the  person.1  But  the 
circumstances  must  be  such  that  delay  until  resort  to 
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the  remedies  provided  by  law  would  result  in  serious 
or  irreparable  injury  to  the  party  complaining.  Law- 
ful compulsion  is  not  duress,  as,  for  instance,  a 
mere  threat  to  sue  a  lawful  claim  or  to  resort  to  law- 
ful process  for  its  recovery. 

§  189.  Imprisonment. — Lawful  imprisonment  is 
not  duress,  and  a  contract  made,  security  given,  or 
money  paid  to  free  one's  self  therefrom,  can  not  be 
avoided  or  recovered  back  upon  that  ground.  But 
if  the  imprisonment  is  unlawful,  the  contrary  is  true. 
A  threat  of  imprisonment  by  one  having  apparent 
power  or  authority  to  bring  it  about  will  amount  to 
duress,  for  the  law  does  not  require  one  to  resist  pay- 
ing until  actually  imprisoned. 

§  190.  Effect  of  duress. — Money  paid  under  duress 
can  be  recovered  back,  and  whatever  contract  it  pro- 
duces is  voidable,  and  may  be  rescinded  and  set  aside 
in  substantially  the  same  manner  and  subject  to 
practically  the  same  limitations  as  in  cases  of  fraud. 
As  to  whether  a  deed  of  land  or  sale  of  chattels  can 
be  avoided  as  against  a  bona  fide  purchaser  for  value 
on  the  ground  of  duress,  the  authorities  are  conflict- 
ing.1 
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CHAPTER  X. 

ILLEGAL  CONTRACTS,  OR  CONTRACTS  OF  EVIL  TENDENCY. 

§  191.  The  general  principle. — Though  competent 
parties  may  have  agreed  fully,  fairly,  in  due  form 
and  upon  adequate  consideration,  they  may  not  be 
bound  by  their  contract,  for,  if  the  making  or  per- 
formance of  it  would  involve  a  violation  of  positive 
law,  or  destroy  or  tend  to  destroy  those  interests 
which  it  is  the  policy  of  the  law  to  foster  and  pro- 
tect, it  is  void,  as  the  law  can  not  be  invoked  to  de- 
feat its  own  ends.1 

§  192.  Positive  law  and  public  policy. — An  agree- 
ment may  be  illegal  either,  (1)  because  it  or  its 
performance  is  violative  of  positive  law,  or,  (2)  be- 
cause it  is  contrary  to  public  policy.  Thus,  a  con- 
tract to  do  what  the  law  directly  forbids,  as  to  com- 
mit crime,  is  contrary  to  positive  law  and  void.  A 
contract  never  to  marry  is  likewise  void,  not  because 
contrary  to  positive  law,  but  upon  grounds  of  public 
policy  ;  for  though  the  law  does  not  compel  marriage, 
it  encourages  it  as  productive  of  public  purity,  in- 
dividual happiness,  and  of  the  strength  and  perpe- 
tuity of  the  state.  In  either  case  the  result  is  the 
same,  for  the  invalidity  of  the  contract  follows  as  a 
matter  of  positive  law. 

§  193.  Agreements  contrary  to  positive  law. — 
Agreements  contrary  to  positive  law  either  violate 
statutes,  or  the  express  rules  of  the  common  law. 
Thus,   an    agreement  to  commit  a   criminal    act, 
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whether  it  he  declared  such  hy  express  statute  or  by 
the  rules  of  the  common  law,  is  illegal  and  void. 

§  194.  Statute— Penalty. — If  a  statute  directly  for- 
bids an  act,  a  contract  to  do  such  an  act  is  illegal 
whether  the  thing  in  question  be  wrong  in  itself  or 
only  wrong  because  prohibited,  and  whether  the  law 
prescribes  a  penalty  for  such  act  or  not.  And  though 
the  statute  does  not  in  terms  prohibit  an  act  if  it  pro- 
vides a  penalty  for  doing  it,  this  is  an  implied  pro- 
hibition, rendering  a  contract  to  do  such  an  act  illegal 
and  void. 


Contracts  Contrary  to  Positive  Law. 

§  195.  Sunday  contracts — The  statutes. — The  ille- 
gality of  Sunday  contracts  both  here  and  in  England 
is  the  result  of  statutes,  the  policy  of  which  is  said 
to  rest,  in  this  country  at  least,  upon  the  civil  and 
not  the  religious  aspects  of  the  day.  Sunday  is  simply 
a  day  set  apart  by  the  legislature  on  which  the  bustle 
and  confusion  of  traffic  and  industry  shall  cease,  in 
order  that  the  moral  and  physical  good  of  the  people 
may  be  advanced,  by  rest  from  ordinary  activities. 
The  statutes  of  the  different  states  rendering  Sunday 
contracts  illegal  are  quite  various.  Some  expressly 
declare  them  void,  unless  they  are  for  the  advance- 
ment of  religion,  or  charity,  or  for  works  of  neces- 
sity or  mercy.  Others  merely  prohibit  any  manner 
of  business,  labor  or  work  on  the  Sabbath,  and  the 
making  of  contracts  being  business,  contracts  made 
on  that  day  are  not  lawful.  But  in  some,  "business 
and  labor  of  one's  ordinary  occupation"  is  alone 
forbidden,  and  contracts  not  connected  with  such 
business  or  calling  are  legal.  In  all  the  states  works 
of  charity,  necessity,  or  mercy,  are  permitted.  It  is 
not  essential,  however,  that  the  thing  be  absolutely 
necessary.  If  it  must  be  done  to  preserve  life,  health 
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or  property,  and  can  only  be  done  on  Sunday,  it  is 
lawful. 

§  196.  What  deemed  Sunday  contract. — A  promis- 
sory note,  bond,  deed  or  mortgage  is  valid  though 
signed  on  Sunday  if  it  appears  that  it  was  not  deliv- 
ered until  a  secular  day,  for  such  instruments  do  not 
take  effect  as  contracts  until  delivery.  And  though 
the  instrument  is  dated  and  signed  on  a  secular  day, 
if  delivered  on  Sunday  it  is  void,  unless  in  the  hands 
of  a  bona  fide  purchaser  for  value.1 

§  197.  Same— Delivery  of  property — Ratification* 
— If  goods  are  delivered  and  the  price  paid  on  Sunday, 
neither  of  the  parties  can  have  the  contract  set  aside. 
The  sale  is  practically  as  valid  as  if  made  on  a  week 
day. 

While  Sunday  contracts  are  sometimes  spoken  of 
as  capable  of  being  ratified,  the  better  opinion  is  that 
they  are  absolutely  void  and  incapable  of  subsequent 
ratification  in  any  proper  sense.  So,  the  mere  reten- 
tion on  a  week  day  of  goods  sold  or  money  loaned  on 
Sunday,  will  not  support  an  action  by  the  seller  or 
lender  for  the  loan  or  price.  But  vhere  goods  are 
sold  on  Sunday  but  delivered  and  accepted  on  a  week 
day,  the  seller  may  recover  their  reasonable  value, 
not  upon  the  express  contract,  but  upon  a  contract 
implied  from  their  acceptance;  and  so  of  services  con- 
tracted for  on  Sunday  but  rendered  on  a  week  day. 

Money  paid  on  Sunday  on  account  of  a  debt,  and 
retained  afterwards,  discharges  the  debt  in  law. 

§  198.  Gambling  transactions. — In  England,  wa- 
gering contracts  have  been  from  an  early  time,  with 
some  exceptions,  enforced.  With  us,  however,  they 
are  quite  generally  regarded  as  illegal  and  void,  if 
not  by  virtue  of  statutes,  as  is  often  the  case,  on 
grounds  of  public  policy.* 

All  business  transactions  involve,  in  some  degree, 
the  elements  of  chance,  and  are  not,  for  that  reason, 
illegal.     But  where,  in  form,  one  party  agrees  to  sell 
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and  deliver  a  commodity  at  a  certain  price  on  a 
future  day  and  another  to  take  and  pay  for  it,  if  it 
appears  that  neither  party  intended  that  any  goods 
should  be  actually  delivered  or  accepted,  but  that 
there  should  be  a  settlement  by  the  payment  of  "dif- 
ferences" merely,  t.  e.,  the  difference  between  tha 
contract  price  and  the  market  price  on  the  day  of 
delivery,  such  transaction  is  illegal  and  void  as  a 
mere  bet  or  wager  upon  the  rise  or  fall  of  the  mar- 
ket. A  note,  bond  or  other  security  given  in  settle- 
ment of  such  differences  is  likewise  void.1  But  if 
one  party  contemplates  an  actual  sale  he  may  sua 
the  other,  and  if  both  parties  bona  fide  intend  an  act- 
ual delivery  and  acceptance,  there  is  nothing  unlaw- 
ful in  their  afterward  settling  by  the  payment  of 
differences  by  way  of  accord  and  satisfaction  in  case 
of  breach.* 

§  199.  Money  lent  for  gaming. — Money  lent  with 
the  specific  intent  that  it  shall  be  used  for  gaming 
purposes  can  not  be  recovered.  But  a  loan  know- 
ingly made  to  enable  the  borrower  to  pay  gambling 
debts  already  incurred  has  been  held  recoverable. 

§  200.  Stakes  and  stakeholders. — Either  party, 
before  the  determination  of  the  bet  or  wager,  may 
demand  his  deposit  of  the  stakeholder  and  recover  it 
by  action.  And  many,  though  not  all  courts,  hold 
that  the  loser  may  recover  of  the  stakeholder  upon 
giving  him  notice,  even  though  the  bet  has  been  de- 
cided, providing  the  money  or  thing  bet  has  not 
already  been  paid  over  to  the  winner.  If,  however, 
the  stakeholder  has  paid  the  deposit  to  the  winner 
before  notice  of  repudiation  by  the  loser,  he  has  a 
complete  defense  to  an  action  by  the  latter.  By 
statute  in  some  states  the  loser  may  recover  of  the 
stakeholder  even  where  he  has  paid  without  notice. 
The  loser  and  winner  being  deemed  in  equal  guilt, 
the  former  can  not,  at  common,  law,  recover  of  the 
stakeholder  after  the  bet  has  been  decided,  or  even  of 

lPo$U  §234.  *Po8t,  §365. 


84  COMMERCIAL  LAW,  §  201 

the  winner,  after  the  money  has  been  paid  oyer  to 
him. 

§  201.  Unlawful  contracts  touching  interest — Us- 
ury.— Statutes  in  all  of  our  states  have  prescribed  a 
rate  of  interest  which  shall  be  awarded  as  damages, 
and  which  shall  be  taken  to  be  contracted  for  where 
an  agreement  for  interest  specifies  no  rate.  •  Further 
than  this,  statutes  in  nearly  all  of  the  states  prohibit 
the  taking  or  contracting  to  take  interest  in  excess  of 
a  specified  rate  per  cent,  and  interest  contracted  for  or 
paid  above  that  rate  is  called  usury.  The  policy  of  us- 
ury laws  is  the  protection  of  the  debtor  classes  against 
the  rapacity  of  creditors,  and  for  the  protection  of 
the  industrious  and  enterprising  class  against  the 
mere  holders  of  money.  But  the  wisdom  and  effi- 
ciency of  usury  laws  is  often  questioned  at  the  present 
day,  and  in  England  and  in  a  few  of  our  own  states 
they  have  been  repealed. 

The  usury  laws  differ  considerably  in  the  different 
states.  In  some,  the  statute  declares  the  entire  con- 
tract void,  in  others  the  creditor  forfeits  all  interest, 
in  still  others  only  the  interest  above  the  legal  rate, 
and  in  some  states  one  who  has  received  illegal  in- 
terest may  be  compelled  to  pay  it  back,  or  even  re- 
turn double  or  treble  the  excess  by  way  of  penalty.1 

§  202.  What  contracts  are  usurious. — Ordinarily, 
in  order  to  constitute  usury,  there  must  be  a  loan,  to 
be  returned  at  all  events,  and  not  a  sale,  and  this  rule 
applies  to  a  sale  or  discount  of  bills  and  notes  of  third 
parties,  as  well  as  to  a  sale  of  any  other  property  for 
a  profit  to  the  buyer  exceeding  the  legal  rate  of  in- 
terest.1 

§  203.  Same — Discounts, — The  custom  of  mer- 
chants and  bankers  to  deduct  in  advance  the  highest 
lawful  rate  of  interest  in  discounting  commercial  pa- 
per is  not  a  violation  of  the  usury  laws,  though  it 
gives  them  somewhat  more  than  the  legal  rate  of  in- 
terest. 

1Po««,§208.  *P08t,§  457. 
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§  204.  Same — Compound  interest, — An  agreement 
to  pay  the  highest  legal  rate  of  interest  at  stated  in- 
tervals, with  a  stipulation  that  if  any  installment  of 
such  interest  be  not  paid  when  due  it  shall  itself 
bear  interest,  is  not,  according  to  most  authorities, 
usurious.  Some  courts  hold,  however,  that  such 
agreements  can  be  lawfully  made  only  after  a  default 
in  the  payment  of  interest. 

§  205.  Same — Corrupt  interest. — In  order  to  con- 
stitute usury  there  must  be  a  corrupt  intent  to  take 
more  interest  than  the  law  allows.  This  does  not 
mean  that  a  party  who  does  not  know  the  law,  and 
therefore  takes  unlawful  interest,  is  guiltless;  but 
that  one,  who,  intending  to  take  only  lawful  interest, 
by  accident  or  mistake  in  computation  takes  more,  is 
not  liable  to  the  consequences  of  usury,  though  he 
must  refund  the  excess  above  the  legal  rate. 

§  206.  Same — Hazardous  undertakings — Maritime 
loans. — More  than  the  legal  rate  may  be  taken  where, 
from  the  nature  of  the  transaction,  both  the  princi- 
pal and  the  interest  are  put  at  risk,  as  in  the  case  of 
maritime  loans,  such  as  bottomry  and  respondentia. 
If  one  lends  money  to  a  partnership  for  a  share  of 
profits  in  lieu  of  other  return,  he  is  not  guilty  of 
usury,  though  his  share  exceeds  interest  at  the  legal 
rate. 

§  207.  Devices  to  cover  usury. — Under  whatever 
device  or  cover  a  corrupt  intent  to  take  usury  is 
hidden,  the  courts  will,  if  they  uncover  it,  visit  the 
lender  with  the  consequences  of  usury.  Thus, 
where  the  borrower,  in  order  to  get  the  loan,  is  forced, 
in  addition  to  the  payment  of  lawful  interest,  to  pur- 
chase some  worthless  thing  at  a  round  price,  or 
where  the  loan  is  made  at  lawful  interest  and  a  por- 
tion of  it  is  at  once  received  back  by  the  lender,  or  the 
note  given  for  the  loan  is  dated  back  so  as  to  cover 
up  the  taking  of  illegal  interest  for  the  real  term  of 
the  loan,  usury  is  committed. 
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§  208.  Consequences  of  usury. — The  consequences 
of  usury  are  almost  as  various  as  the  usury  statutes. 
Thus,  in  some  states,  as  we  have  seen,  the  entire  con- 
tract is  void,  both  as  to  principal  and  interest;  in  oth- 
ers, the  interest  only  is  forfeited;  in  others,  only  the 
■unlawful  interest,  and  in  others  something  additional 
may  be  forfeited  by  way  of  penalty.  A  distinction  is 
also  to  be  observed  between  a  mere  usurious  agree- 
ment and  the  actual  taking  of  unlawful  interest,  for 
in  some  states  the  penalties  of  usury  are  not  fully  in- 
curred until  such  interest  is  actually  taken.  .  The 
local  statutes  and  decisions  are  the  only  safe  guide. 
The  tendency  of  the  law,  moreover,  is  not  to  forfeit 
the  principal  and  the  lawful  interest,  unless  the  statute 
clearly  intends  that  such  forfeiture  shall  result. 
Where  the  statute  expressly  declares  the  usurious 
contract  void,  however,  it  can  not  be  ratified  or  con- 
firmed, nor  can  it  be  enforced,  even  though  it  is  ne- 
gotiable and  is  in  the  hands  of  a  bona  fide  purchaser 
for  value.1 


Contracts  Contrary  to  Public  Policy. 

§  209.  Public  policy  defined. — Public  policy  in 
the  law  does  not  admit  of  exact  definition.  It  may 
be  generally  described,  however,  as  that  principle  of 
law  which  holds  that  one  can  not  lawfully  do  that 
which  has  a  tendency  to  injure  or  destroy  those  in- 
terests which  it  is  the  policy  of  the  law,  for  the  pub- 
lic good,  to  foster  and  protect.  Public  policy,  how- 
ever, is  a  somewhat  fluctuating  thing  which  does 
and  must  vary  with  the  habits,  capacities  and  oppor- 
tunities of  the  public.  If  the  tendency  of  contracts 
of  a  certain  kind  is  to  destroy  or  subvert  the  public 
interests,  however,  a  contract  of  that  kind  is  void, 
•even  though  it  be  shown  to  have  worked  no  injury 
to  the  public  in  the  particular  case. 

1  Post,  §  446. 
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§  210.  Contracts  touching  marriage  relation — Un- 
due restraints. — While  the  law  compels  no  one  to 
marry,  yet  it  encourages  marriage  and  endeavors  to 
preserve  and  keep  pure  and  unbroken  the  marriage 
tie,  as  productive  of  individual  happiness  and  mor- 
ality, and  the  welfare  and  perpetuity  of  the  state. 
Every  contract,  therefore,  which  places  an  unreason- 
able restraint  upon  the  right  to  marry  or  the  freedom 
of  choice  in  marriage,  is  contrary  to  public  policy 
and  void.  This  is  clearly  true  of  a  contract  never  to 
marry  at  all,  or  not  to  marry  any  one  but  a  particu- 
lar person,  there  being  no  engagement  to  marry  that 
person.  So,  a  contract  by  one  to  pay  another  a  sum 
of  money  if  the  promisee  did  not  marry  within  six 
months,  is  void.  A  contract  not  to  marry  until 
twenty-one  would  be  reasonable  and  valid,  and  the 
same  has  been  held  of  a  contract  not  to  marry  with- 
out the  consent  of  parents. 

§  211.  Same — Separation  contracts. — And  all  con- 
tracts the  object  or  the  tendency  of  which  is  to  bring 
about  a  separation,  judicial  or  otherwise,  between 
husband  and  wife,  are  void.  Yet  a  contract  contem- 
plating an  immediate  separation,  or  based  upon  a 
.past  separation  of  husband  and  wife,  by  which  prop- 
erty of  either  is  dealt  with,  to  provide  for  the  wife's 
future  support  or  that  of  the  children,  is  usually 
valid,  though  made  between  the  married  parties 
themselves. 

§  212.  Same— Marriage  brokage  contracts. — Any 
contract  whereby  one,  for  a  consideration,  agrees  to 
negotiate  or  bring  about  a  marriage  between  others, 
is  absolutely  void,  because  of  the  tendency  of  such 
agreements  toward  undue  interference  with  freedom 
of  choice  in  marriage. 

§  213.  Contracts  in  restraint  of  trade. — Consider- 
ations of  public  welfare  permeate  the  whole  body  of 
the  law.  Trade,  commerce,  and  the  various  useful 
callings  are  encouraged,  and  contracts  that  tend  un- 
reasonably to  restrain  persons  from  engaging  in  any 
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lawful  business,  profession  or  employment  are  con- 
trary to  public  policy  and  void:  (1)  Because  of  their 
tendency  to  injure  the  parties  making  them,  by  di- 
minishing their  means  of  making  a  livelihood  and 
procuring  a  competency  for  themselves  and  families, 
and  expose  the  improvident  to  injustice  and  oppres- 
sion; (2)  because  of  their  tendency  to  deprive  the 
public  of  the  services  of  the  parties  restrained  along 
the  lines  of  what  is,  presumably,  their  greatest  use- 
fulness; (3)  because  of  their  tendency  to  enhance 
prices  by  creating  monopoly  in  favor  of  the  parties 
or  corporations  procuring  such  restraints. 

§  214.  Not  every  restraint  unlawful* — Yet  not 
every  restraint  upon  trade  is  unlawful.  If  one  who 
had  established  a  business  and  good-will  could  not, 
upon  a  sale  thereof,  restrain  himself  within  reason- 
able limits  from  competing  with  the  purchaser,  he 
could  not  get  the  full  value  of  what  his  industry  and 
enterprise  had  built  up,  and  hence  might  labor  less 
diligently  in  establishing  and  preserving  his  busi- 
ness, or  the  purchaser  could  not  get  the  full  benefit 
of  his  purchase. 

§  215.  General  role — Interests  of  purchaser. — 
Though  the  rule  itself  may  not,  in  all  states,  be  quite 
so  broad,  it  is  established  in  most  states,  and  will 
probably  become  established  in  all,  that  one  may, 
without  regard  to  any  artificial  limitations  as  to  space, 
such  as  state  or  national  lines,  validly  restrain  him- 
self from  carrying  on  some  lawful  trade,  profession, 
business  or  calling,  in  favor  of  another  who  has  pur- 
chased such  business  or  calling,  or  has  some  legiti- 
mate conflicting  interest  to  be  protected,  provided  the 
restraint  is  no  wider  as  to  space  than  the  fair  and 
reasonable  protection  of  the  purchaser  can  possibly 
require. 

§  216.  No  Limitation  as  to  time. — And  where  the  lim- 
itation as  to  space  is  no  larger  than  the  protection  of 
the  purchaser  reasonably  requires,  no  limitation  as 
to  time  is  necessary.     But  no  limitation  as  to  time 
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will  save  the  contract  from  nullity  if  the  restraint  is 
unreasonably  wide  as  to  space.  * 

§  217.  What  limitation  valid  as  to  space. — Form- 
erly a  restraint  co-extensive  with  the  entire  territory 
of  a  state  was  too  broad,  whatever  may  have  been  the 
extent  of  the  business  or  the  requirements  of  the 
purchaser.  But  under  the  modern  view  of  public 
policy  this  is  no  longer  the  test,  and  it  may  be  stated 
that  if  the  restraint  is  broader  as  to  space  than  the 
reasonable  protection  of  the  purchaser  can  possibly 
require,  such  restraint  is  void,  though  it  does  not  ex- 
ceed the  limits  of  a  single  city,  town,  or  county.  If, 
on  the  other  hand,  the  restraint  be  no  broader  than 
the  protection  of  the  party  in  whose  favor  it  exists 
reasonably  requires  in  view  of  the  nature  and  extent 
of  the  business  or  calling,  and  the  modes  in  which 
it  is  carried  on,  such  restraint  is  valid  though  it  em- 
braces or  exceeds  the  limits  of  a  single  state,  or  per- 
haps the  entire  country.  Thus,  an  agreement  that 
one  will  never  again  carry  on  or  be  concerned  in  the 
business  of  an  ironfounder  is  illegal  and  void,  and 
so  of  an  agreement  by  one  who  has  sold  his  stock  of 
goods  and  lease  not  to  engage  in  business  for  five 
years.  But  an  agreement  by  a  lawyer  who  had  sold 
his  practice  not  \o  engage  in  the  practice  of  law  in 
the  same  city  is  valid.  So  if  a  merchant  sells  his 
stock  and  good-will,  his  agreement  not  to  carry  on 
business  in  the  city  where  the  business  is  located  is 
valid,  and  so  of  an  agreement  not  to  carry  on  a  pub- 
lishing business  in  Michigan,  or  not  to  carry  on  the 
manufacture  of  matches  except  in  Nevada  and  Mon- 
tana, the  business,  in  each  case,  extending  over  sub- 
stantially all  the  territory  to  which  the  restraint  ap- 
plied. 

§  218.  Of  the  consideration. — It  has  been  laid 
down  that  contracts  in  restraint  of  trade  must  not 
only  be  reasonable,  but  that  they  must,  contrary  to 
the  general  rule,  be  upon  a  valuable  consideration 
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even  though  under  seal.     But  the  consideration  need 
not  be  adequate. 

§  219.  Restraints  in  sales  of  patent  rights  and 
trade  secrets. — A  patent  right  is  itself  a  statutory 
grant  of  a  monopoly.  Contracts  conveying  the  ex- 
clusive right  to  a  patent,  or  to  use  and  vend  the  pat- 
ented article,  are  therefore  valid,  however  unlimited 
the  grant  may  be  as  to  space.  So  an  inventor  may, 
upon  a  sale  of,  his  patent,  agree  not  to  invent  in  com- 
petition therewith,  nor  to  aid  or  assist  others  in  so 
doing. 

Similarly  as  to  a  trade  secret,  the  vendor  may  usu- 
ally restrain  himself  without  limit  from  manufactur- 
ing or  selling  under  it  or  divulging  it. 

§  220.  Cornering  the  market. — A  ' 'corner,"  so- 
called,  is  a  combination  between  capitalists  to  obtain 
control  of  a  commodity  and  enhance  its  price  by  ob- 
taining a  monopoly  of  the  market.  Such  combina- 
tions are  uniformly  declared  void  where  their  true 
nature  is  disclosed,  and  an  agreement  to  advance 
money  or  to  do  any  other  act  in  furtherance  of  such 
a  purpose  is  void.1 

§  221.  Combinations  in  fraud  of  public  sales. — 
Combinations  between  parties  not  to  bid  at  public 
sales,  in  order  to  stifle  competition  and  obtain  the 
property  for  less  than  it  would  otherwise  bring,  are 
illegal  and  void,  not  only  because  they  contemplate 
a  fraud  upon  the  parties  interested  in  the  property  as 
owners  or  creditors,  but  because,  in  many  instances, 
they  would  thwart  the  most  convenient  method 
whereby  courts  make  their  decrees  effective,  that  is, 
by  public  sale  on  execution  or  by  receivers  and  the 
like.  But  this  does  not  prevent  parties  from  com- 
bining in  good  faith  in  order  to  make  a  purchase  of 
such  magnitude  as  to  make  it  impossible,  impracti- 
cable or  inexpedient  for  individuals  to  bid  the  prop- 
erty off.  The  question  ordinarily  is,  as  to  the  true 
character  and  purpose  of  the  combination,  and  this 

1  See,  also,  Corporations,  post  §  780. 
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the  courts  will  investigate  and  determine  as  best  they 
can.  Where  several  contractors  combine  to  stifle 
competition  in  bidding  for  a  public  work,  their  agree- 
ment is  void.  *  A  contract  thus  procured  is  tainted 
with  fraud  upon  the  public  treasury.1 

§  222.  Combinations  between  employers,  work- 
men, ete« — The  great  and  growing  jealousy  with 
which  labor  has  come  to  view  capital  is,  however  jus- 
tifiable in  many  cases,  a  very  unfortunate  and  per- 
plexing state  of  the  modern  industrial  and  social  sys- 
tem. Labor  is  a  commodity,  and  it  would  seem,  on 
general  principles,  that  contracts  and  combinations 
between  artisans  and  laborers,  with  a  view  to  create 
a  monopoly  and  control  the  price  of  labor,  are  con- 
trary to  public  policy,  similarly  to  agreements  be- 
tween dealers  to  stifle  competition  and  monopolize 
the  markets.  There  is  high  authority  to  that  effect. 
But  exactly  where  the  law  stands  it  is  hard  to  say, 
for  the  courts  have  apparently  relaxed  the  rule  of 
public  policy  in  its  application  to  combinations  be- 
tween workmen,  and  likewise,  but  perhaps  not  so 
much,  as  to  employers.  But  agreements  between 
workmen  must  not  contemplate  the  use  of  force  or 
unlawful  means. 

§  223.  Agreements  exempting  from  negligence. — 
In  various  circumstances  and  relations,  stipulations 
exempting  a  party  to  a  contract  from  negligence  are 
deemed  contrary  to  public  policy  and  void.1 


Agreements  Injurious  to  the  Public  Service. 

§  224.  Trafficking  in  public  offices. — Any  contract 
to  appoint  one  to  public  office,  or  involving  the  sale 
of  a  public  or  gtwm'-public  office,  or  to  do  anything 
in  consideration  of  the  promisee  exchanging  office 
with,  or  securing  office  for,  the  promisor,  or  recom- 

1  For  another  class  of  frauds  in  sales  at  auction  see  post,  §  618. 
9  Post,  §996,  etseq. 
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mending  him  for  such  office,  or  resigning  any  office, 
or  to  do  anything  for  the  purpose  of  influencing  an 
election  to  office,  is  void. 

§  225.  Compensation  of  public  officers. — And  a 
contract  to  pay  a  public  officer  more  than  his  lawful 
fee  or  compensation  for  rendering  any  service  which 
he  is  bound  by  law  to  render,  is  likewise  void,  both 
because  it  is  without  consideration,  and  because  such 
contracts  tend  to  encourage  corrupt  and  illegal  exac- 
tions on  the  part  of  the  public  servants,  and  partial- 
ity and  favoritism  in  the  administration  of  public 
affairs.  < 

§  226.  Assignment  of  salaries. — The  assignment 
by  a  public  officer  of  his  salary  before  it  is  due  is 
generally  held  illegal  and  void,  because  of  its  ten- 
dency to  diminish  his  interest  in  the  performance  of 
his  public  duties. 

§  227.  Corrupting  public  officers — Lobbying  con- 
tracts.— A  contract  directly  with  a  public  officer  to 
pay  him  any  fee  or  reward  as  the  price  of  official  ac- 
tion is  clearly  illegal  and  void.  While  one  may 
recover  for  services  rendered  pursuant  to  a  contract 
to  collect  evidence  to  be  used  in  presenting  a  claim 
to  the  legislature,  or  for  appearing  openly  before  it 
or  its  committees  and  presenting  legitimate  argu- 
ment to  influence  legislative  action,  he  can  not 
recover  where  the  contract  contemplates  the  use  of 
secret  or  private  influence  or  corrupt  and  unlawful 
means.  So  closely  do  courts  scrutinize  such  con- 
tracts that  it  matters  not  that  in  the  particular  case 
nothing  improper  was  done  or  contemplated.  If  the 
contract  tends  directly  to  encourage  or  produce  the 
use  of  secret  or  corrupt  means,  it  is  void. 

§  228.  Contracts  affecting  public  justice. — Among 
the  contracts  quite  commonly  declared  void,  as  in- 
juriously affecting  the  administration  of  public  jus- 
tice, are  those  savoring  of  champerty  and  maintenance. 
Maintenance  has  been  defined  as  an  officious  inter- 
meddling in  a  suit  that  in  no  way  belongs  to  one,  by 
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maintaining  or  assisting  either  party  with  money  or 
otherwise,  to  prosecute  or  defend  it.  Champerty  is 
maintenance  aggravated  by  a  bargain  to  have  some 
part  of  the  thing  in  dispute  or  some  profit  out  of  it. 

The  law  condemns  maintenance  and  champerty  in 
order  to  discourage  litigation  and  encourage  the 
amicable  settlement  of  suits ,  to  bar  out  doubtful 
claims  and  to  preserve  pure  and  unsullied  the 
fountains  of  justice.  But  it  has  been  held  in  some 
states  that  the  reasons  of  the  old  law  now  apply  with 
but  little  force,  and  the  common  law  doctrines  as  to 
maintenance  and  champerty  have  been  much  modified . 
Usually  an  attorney  acting  in  good  faith  may  law- 
fully agree  for  a  reasonable  compensation  out  of  the 
money  or  property  recovered,  to  be  paid  in  case  of 
success. 

§  229.  Frauds  upon  public  justice. — Any  agree- 
ment intended  or  calculated  to  induce  the  commis- 
sion of  'perjury  is  void.  So  every  agreement  to 
compound,  stifle,  or  suppress  a  criminal  prosecution 
for  felony  or  for  a  misdemeanor  of  a  public  nature, 
can  not  form  a  valid  consideration  for  a  contract, 
and  every  contract  based  thereon  is  absolutely  void. 
But  a  contract  for  the  mere  purpose  of  securing  pay- 
ment or  restoration  or  indemnity  to  the  party  injured 
in  person  or  property  by  the  commission  of  a  public 
offense,  is  valid,  provided  it  is  not  coupled  with  an 
agreement  not  to  prosecute  for  the  public  wrong. 

Effect  of  Illegality. 

§  230.  In  general. — As  a  general  rule  illegal  con- 
tracts are  absolutely  void.  Courts  will  not  enforce 
them  while  executory,  nor  will  they  assist  any  party 
thereto  in  recovering  or  in  getting  compensation  for 
anything  he  may  have  paid  or  parted  with  in  per- 
formance thereof.  The  law,  in  other  words,  leaves 
the  parties  to  such  contracts  where  it  finds  them. 
But  to  this  rule  there  are  some  apparent  exceptions. 
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§231.  Same  —  Knowledge  —  Intent.  —  If  parties 
agree  to  do  an  act  unlawful  or  against  public  policy, 
their  contract  is  void,  even  though  they  were  igno- 
rant when  they  made  it  that  the  law  condemned  it, 
for  ignorance  of  the  law  excuses  no  one.  But  where 
the  thing  agreed  upon  is  lawful  in  itself  and  only 
one  of  the  parties  is  chargeable  with  knowledge  of 
the  facts  rendering  it  unlawful,  it  will  be  valid  as  to 
the  innocent  party  but  void  as  to  the  guilty  one. 
Thus,  if  a  woman  agrees  to  marry  a  man  who,  un- 
known to  her,  has  a  wife  living,  she  may  sue  him 
for  breach  of  promise  though  he  may  not  sue  her. 
And  if  a  contract  lawful  in  itself  is  intended  by  one 
party  only  to  further  an  unlawful  purpose  the  inno- 
cent party  may  recover.1  And  even  where  one  sells 
goods  lawful  to  be  sold,  knowing  that  the  buyer  in- 
tends to  use  them  for  an  illegal  purpose,  the  seller 
may,  according  to  the  weight  of  opinion  in  America, 
recover  the  price,  unless  he  has  done  something  be- 
yond the  mere  sale  in  aid  of  the  illegal  purpose,  or 
the  purpose  contemplated  was  of  a  highly  illegal  or 
immoral  character.1 

§  232.  Same — Separating  lawful  from  unlawful. — 
Sometimes  a  contract  contains  several  stipulations, 
some  of  which  are  lawful  and  others  unlawful.  If 
each  rests  upon  a  separate  consideration,  such  as  are 
lawful  will  stand ;  the  others  are  void.  But  if  a 
promise  to  do  a  single  thing  is  based  on  several  con- 
siderations, some  of  which  are  legal  and  others  ille- 
gal, such  promise  is  void,  for  it  is  impossible  to  say 
how  far  the  legal  or  the  illegal  induced  the  promise. 

§  233.  Same — Illegal  intention  unexecuted — Past 
illegality. — One  who  has  paid  money  in  contempla- 
tion of  an  unlawful  transaction  may,  if  nothing 
further  has  been  done  in  execution  of  the  illegal 
purpose,  repent  and  recede,  and  recover  what  he  has 
paid,  unless  the  very  payment  or  deposit  of  it  con- 
summated the  illegality.     And   where    the  illegal 

1  Ante,  §  198.  *  See  34  Kan.  724,  and  cases  cited. 
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transaction  is  wholly  past,  a  loan  of  money  made  to 
enable  a  party  to  pay  a  debt  arising  therefrom  may 
be  recovered  back,  as  where  money  is  lent  to  enable 
the  borrower  to  pay  a  lost  bet. 

§234.  Effect  on  securities — Negotiable  instru- 
ments.— All  written  securities,  including  bonds,  bills 
of  exchange,  promissory  notes  and  mortgages,  given 
in  aid  of,  or  based  upon  an  unlawful  contract  or  con- 
sideration, are  void  as  between  the  original  parties 
and  as  to  all  others  who  take  them,  whether  with 
notice  of  the  illegality  or  not,  except  in  the  case  of 
negotiable  instruments  in  the  hands  of  innocent 
holders  for  value.1 


Contracts  and  Conveyances  in  Fraud  of  Creditors. 

§  235.  In  general. — The  right  of  ownership  carries 
with  it,  in  general,  the  right  to  do  as  one  pleases  with 
his  own,  so  long  as  he  does  not  interfere  with  the  ex- 
isting rights  of  others.  But  even  where  a  creditor 
takes  no  specific  security  upon  the  debtor's  property, 
as  by  pledge  or  mortgage,  he  is  nevertheless  entitled, 
within  certain  limits,  to  demand  that  the  debtor  shall 
not  diminish  it  to  his  prejudice,  for  he  has  trusted  in 
the  confidence  that  he  will  not.  By  the  general  pol- 
icy of  both  our  common  and  statute  law,  therefore, 
conveyances  made  with  intent  to  hinder,  delay  or 
defraud  creditors,  are,  as  to  the  creditors  so  hindered, 
delayed  or  defrauded,  void.  A  conveyance  so  made 
is  none  the  less  a  fraud  upon  creditors  though  the 
debtor  intends  ultimately  to  pay  them;  it  is  enough 
that  he  intends  to  hinder  or  delay  them. 

§  236.  The  property. — A  man's  services,  or  those 
of  his  wife  or  children,  are  not  property  in  the  sense 
that  he  or  they  will  be  compelled  to  labor  to  pay  his 
debts,  however  just.  Neither  can  there  be  a  fraudu- 
lent conveyance  of  a  homestead  or  other  exempt 

1  Post,  §  445. 
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property.  The  property  must  be  such  as  could  be 
reached. by  legal  process  at  the  instance  of  creditors. 
§  237.  The  intent — Gift, — To  render  a  conveyance 
fraudulent  and  void  as  to  creditors  there  must  be  an 
intent  to  hinder,  delay  or  defraud  them.  But  where 
the  property  of  a  debtor  is  conveyed  by  him  with 
such  intent  the  purchaser  will  hold  it  as  against  the 
creditors  of  the  grantor  or  seller,  provided: 

(1)  He  purchased  it  bona  fide,  without  notice  or 
knowledge  of  the  fraudulent  intent,  and 

( 2 )  That  he  paid  value  for  what  he  got  before  ac- 
quiring notice  or  knowledge  of  the  fraudulent  in- 
tent. 

It  results  from  this,  that  though  one  sells  his 
property  with  secret  intent  to  put  the  money  in  his 
pocket  and  cheat  his  creditors,  the  honest  buyer  at  a 
fair  price,  with  nothing  to  excite  inquiry  or  suspicion, 
will  be  protected  in  his  purchase.  On  the  other 
hand,  if  the  buyer  purchased  with  knowledge  of 
the.  debtor's  fraudulent  purpose,  creditors  may  im- 
peach the  transfer  and  get  at  least  so  much  of  the 
property  as  will  satisfy  their  debts,  even  though  the 
buyer  paid  full  value  for  it. 

One  must  be  just  before  he  is  generous.  Hence,  if 
a  person  in  debt  conveys  away  his  property  without 
consideration,  by  way  of  gift,  the  donee  or  recipient 
gets  a  right  inferior  to  that  of  creditors,  provided  the 
debtor  who  made  the  gift  was  rendered  insolvent  or 
his  ability  to  pay  just  debts  was  materially  impaired; 
and  this  would  be  so,  though  neither  the  giver  or 
receiver  of  the  gift  actually  intended  to  defraud/ 
This  rule  applies  as  well  to  gifts  between  husband 
and  wife  as  to  gifts  between  strangers.  A  conveyance 
may  be  fraudulent  as  well  against  future  as  existing 
creditors,  as  where  one  upon  the  verge  of  some 
hazardous  undertaking  puts  his  property  over  into 
the  hands  of  another  by  way  of  gift,  though  at  the 
time  of  so  doing  he  owes  no  debts. 
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§  238.  The  evidence. — Where  the  conveyance  is 
purely  voluntary  (without  valuable  consideration) 
and  leaves  the  debtor  insolvent,  fraud  will  be  con- 
clusively presumed.  In  other  cases,  evidence  of  the 
declarations  of  the  parties  may  convince  of  their 
fraudulent  intent,  or  the  evidence  may  be  circum- 
stantial, or  by  proof  of  facts  calculated  to  throw  sus- 
picion on  the  transaction,  as  by  false  recitals  of  con- 
sideration, or  where  the  debtor  immediately  absconds 
after  conveying  all  he  owns,  or  where  the  price  paid 
is  ridiculously  small,  or  where  the  transfer  was  made 
pending  suit  and  the  like.  But  neither  the  things 
mentioned  nor  many  others  of  like  kind  are  always 
alone  conclusive  of  a  fraudulent  intent,  though  some 
one  or  more  of  them  may  be  so  deemed  in  the  par- 
ticular case,  depending  on  its  peculiar  facts  and 
circumstances. 

§  239.  Preferences.— But  the  fact  that  one  is  in- 
debted does  not  prevent  him  from  paying  one  just 
debt  in  full,  though  he  is  left  without  means  to  pay 
others  equally  just.  But  bankruptcy  and  insolvency 
laws  commonly  provide  otherwise,  and  when  the 
debtor  and  his  property  are  brought  within  the  op- 
eration of  these  laws,  a  ratable  distribution  among 
his  several  creditors  is  compelled. 

§  240.  Composition  with  creditors. — Where  two 
or  more  creditors  of  the  same  debtor  by  mutual  agree- 
ment accept  a  part  of  their  debts  in  satisfaction  of 
the  whole,  this  is  a  complete  discharge.  But  any  se- 
cret advantage  secured  by  one  creditor  over  the  others, 
with  the  assent  of  the  debtor,  is  a  fraud  on  the  other 
creditors  and  renders  the  settlement  void  as  to  them, 
and  they  may  recover  the  full  amount  of  their  debts, 
less  what  they  actually  received  under  the  settle- 
ment.1 

§  241.  Fraudulent  conveyance  valid  between  the 
parties. — The  general  rule  appears  to  be  that  a  com- 

1  Post,  §  368. 

Com.  Law — 7. 


98  COMMERCIAL  LAW.  §  241 

pleted  conveyance,  though  made  with  the  intent  to 
hinder,  delay,  or  defraud  creditors,  is  valid  as  be- 
tween the  parties,  being  void  or  voidable  only  as  to 
the  creditors  thereby  defrauded.  While  the  fraudu- 
lent contract  is  wholly  executory,  it  will  not  be  en' 
forced,  nor  can  a  vendor,  by  many  authorities,  re- 
cover the  price  of  property  conveyed  in  fraud  of 
creditors. 


CHAPTER  XI. 

ASSIGNMENT  OF  CONTRACTS. 

§  242.  Definition.  —  An  assignment,  in  a  wide 
sense,  is  the  transfer  or  the  making  over  by  one  party 
to  another  of  any  property,  real  or  personal,  in  pos- 
session or  in  action,  or  of  any  estate  or  right  therein. 
The  instrument  by  which  the  transfer  is  made  is 
likewise  called  an  assignment. 

The  term  assignment  will  be  here  understood  to 
mean  the  transfer  or  making  over  to  another  of  the 
rights  under  a  contract,  by  the  party  originally  en- 
titled thereto.  The  party  making  the  transfer  is 
called  the  assignor ;  the  party  to  whom  the  transfer 
is  made  is  called  the  assignee. 

§  243.  At  common  law. — By  the  common  law  the 
rights  under  a  contract  could  not  be  assigned  or 
transferred  so  as  to  enable  the  assignee  to  enforce 
them  by  action,  owing  to  the  theory  that  to  permit 
the  transfer  of  mere  rights  in  action  tended  to  pro- 
duce litigation  and  to  encourage  maintenance  and 
champerty. 

§  244.  Equity — Modern  law. — Equity  early  disre- 
garded a  rule  so  cramped  and  unsuited  to  the  needs 
of  commercial  life  and  permitted  the  assignment  of 
all  rights  of  action  or  claims  not  strictly  personal,  ex- 
cept as  prohibited  by  statute  or  public  policy.  Thus 
a  contract  for  personal  services  is  not  assignable,  be- 
cause it  involves  a  relation  of  trust  and  confidence 
between  the  parties.  But  money  due,  or  to  become 
due  for  services  when  rendered,  may  be  assigned, 
and  one  who  has  contracted  to  build  a  house,  or  do 
some  other  work  not  involving  special  skill  or  confi- 
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dence,  may  assign  to  another  the  right  to  do  the 
work  and  receive  the  pay. 

The  rules  of  equity  with  respect  to  the  assignment 
of  choses  in  action  are  now  quite  generally  adminis- 
tered in  courts  of  law.  Either  the  assignee  is  per- 
mitted to  sue  in  his  own  name  by  force  of  statute, 
or,  in  the  absence  of  statute,  in  the  name  of  the  as- 
signor. 

§  245.  Assignee  takes  subject  to  equities. — Where 
the  thing  assigned  is  not  a  negotiable  instrument  the 
assignee  takes  only  the  rights  of  his  assignor,  or,  as 
it  has  been  tersely  put,  "he  buys  a  lawsuit  for  what 
it  is  worth."  In  other  words,  the  assignee  gets  only 
the  rights  of  him  from  whom  he  took  the  claim,  and 
is  subject  to  all  defenses  that  would  have  prevented 
a  recovery  by  his  assignor  had  no  assignment  been 
made,  and  it  is  immaterial  whether  the  assignee 
takes  the  claim  with  knowledge  of  such  defenses  or 
not.  Thus,  if  prior  to  assignment  and  notice,  a  debt 
was  created  from  the  original  creditor  to  his  debtor, 
it  may  be  set  off  against  the  assignee  to  the  entire 
extinction  of  the  claim  assigned.  So,  the  defense  of 
fraud  is  available  against  the  assignee  to  the  same 
extent  that  it  would  have  been  effectual  against  the 
assignor;  and  so  of  a  compromise,  release  or  pay- 
ment. 

§  246.  Of  notice  herein. — While  an  assignment  is 
effectual  as  between  the  assignor  and  assignee  the 
moment  it  is  made,  it  does  not  bind  the  debtor  until 
he  has  notice  of  it.  Consequently  a  debtor  may  set 
up  against  an  assignee  any  matter  of  defense  arising 
subsequent  to  the  assignment,  but  before  he  (the 
debtor)  had  notice  of  it,  for  until  he  is  notified  he 
has  the  right  to  regard  the  original  creditor  as  the 
owner  of  the  claim  and  to  deal  with  him  accordingly. 
Thus,  if  the  debtor,  after  assignment,  but  before  notice 
thereof,  in  good  faith  pays  the  original  creditor,  he 
can  set  up  such  payment  as  a  defense  when  sued  by 
the  assignee.    And  the  same  principle  applies  where, 
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after  assignment  but  before  notice,  some  other  mat* 
ter  of  defense  has  arisen,  as  set-off,  release,  accord 
and  satisfaction,  and  the  like.  When  the  debtor  hag 
been  notified  of  the  assignment,  however,  he  is 
bound  to  respect  the  rights  of  the  assignee  and  hold 
the  money  for  him. 

§  247.  What  constitutes  an  assignment. — In  the 
absence  of  statute  or  of  an  express  provision  in  the 
contract,  an  assignment  need  not  be  in  any  particu- 
lar form  so  long  as  the  intention  to  assign  is  mani- 
fest. Whether  the  drawing  of  an  order  or  draft  by 
a  creditor  on  his  debtor  operates  as  an  assignment 
to  the  payee  of  the  fund  on  which  it  was  drawn  is 
discussed  elsewhere.1 

§  248.  Of  estoppel. — Even  where  defenses  exist 
between  the  assignor  and  the  debtor,  the  latter  may 
be  estopped  to  set  them  up  against  the  assignee  by 
representing  that  he  has  none  or  by  remaining  silent 
as  to  them  when  it  is  his  duty  to  speak.  And  it  is 
sometimes  the  practice  for  the  purchaser  of  a  claim 
to  obtain  from  the  debtor  a  written  admission  that 
there  are  no  defenses.  Such  writing  is  called  an 
estoppel  paper. 

§  249.  Negotiability — Law  merchant. — So  far  we 
have  treated  of  the  assignment  of  such  choses  in 
action  as  are  not  negotiable,  and  have  seen  that  the 
effect  of  such  assignment  is  to  vest  in  the  assignee 
the  rights  only  of  his  assignor,  and  that  the  debtor 
is  not  bound  to  recognize  the  rights  of  the  assignee 
until  notified  of  the  assignment. 

By  the  law  merchant,  however,  bills  of  exchange, 
payable  to  order  or  to  bearer,  usually  possess  the 
quality  of  negotiability,  and  this  quality  extends  to 
certain  other  instruments  of  debt,  notably,  promis- 
sory notes  and  bank  checks  similarly  payable.  When 
such  instruments  are  transferred  according  to  the 
custom  of  merchants  for  a  valuable  consideration, 
one  who  takes  them  in  good  faith  and  without  notice 

1  Post,  §§  408, 409. 
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or  knowledge  of  any  defense  existing  between  prior 
parties  may  usually  recover  in  spite  of  the  fact  that 
Lis  transferrer  could  not,  nor  is  any  notice  to  the 
debtor  necessary  to  perfect  the  title  of  the  transferee, 
who  may  sue  at  law  in  his  own  name.1 

§  250.  Assignment  by  operation  of  law. — Under 
various  circumstances  the  rights  under  a  contract 
may  be  transferred  by  operation  of  law.  Thus,  by 
the  common  law,  the  wife's  choses  in  action  became, 
upon  marriage,  conditionally  at  least,  the  property 
of  the  husband.*  So,  upon  the  death  of  a  party  his 
choses  in  action,  together  with  his  other  personal 
estate,  pass  to  his  executors  or  administrators.' 

1  This  distinction  is  farther  explained  under  the  title  Bills  and 
Notes.    Post.  chap,  xxi, 
•Ante,  §127. 
•Po«*,  §319. 


CHAPTER  XII. 

1HTERPRETATION  OF  CONTRACTS. 

Evidence. 

Haying  examined  into  the  nature,  formation  and  as* 
signment  of  a  contract,  it  remains  to  be  seen  how  and 
by  what  means  the  contract  must  be  proved,  and  by 
what  rules  its  language  is  interpreted  and  its  mean- 
ing ascertained  when  the  meaning  is  doubtful  or  in 
dispute. 

§  251.  Oral  and  written  evidence. — Aside  from  the 
statute  of  frauds,  and  some  other  rules  of  the  writ- 
ten law  requiring  writing,1  most  contracts  can  be 
validly  made  by  word  of  mouth,  and  when  so 
made  may  be  lawfully  proved  by  the  testimony  of 
witnesses.  Such  testimony  is  known  as  oral  or  parol 
evidence. 

§  252.  When  contract  written. — When  the  parties 
have  actually  reduced  their  contract  to  writing,  how- 
ever, whether  it  be  such  as  could  have  been  validly 
made  without  writing  or  not,  the  writing  is  the  best 
evidence  of  their  agreement,  and  the  testimony  of 
witnesses  as  to  their  oral  bargainings  can  not  be  re* 
ceived  to  add  to,  vary,  or  contradict  it.  The  reason 
of  this  is,  that  what  the  parties  have  deliberately 
written  may  reasonably  be  supposed  to  be  the  final 
expression  of  their  intention,  and  it  may  be  safely 
assumed  that  whatever  was  previously  said  between 
them  was  intended  to  be  merged  or  swallowed  up  in 
the  written  agreement.     Were  the  rule  otherwise, 

1  Ante,  §  136,  et  aeq. 
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much  of  the  certainty  obtained  by  reducing  con- 
tracts to  writing  would  be  lost,  and  one  who  had 
prudently  obtained  a  written  contract  might  be  in  no 
better  or  more  certain  position  than  one  who  had 
not;  and  the  law  for  other  reasons  prefers  a  written 
instrument  deliberately  made  "to  the  uncertain  testi- 
mony of  slippery  memory."1 

§  253.  Writing,  not  intended  as  a  contract  or  in- 
complete.— But  a  mere  written  memorandum  not  in- 
tended to  have  effect  as  a  contract  or  grant,  may  be 
varied  by  oral  evidence.  Thus,  so  far  as  a  writing 
is  a  mere  receipt,  it  may  be  contradicted  or  con- 
trolled by  the  testimony  of  witnesses,  but  so  far  as  it 
is  a  contract,  it  can  not.9  Where  it  appears  from  the 
writing  itself  that  it  contains  only  part  of  the  agree- 
ment, parol  evidence  will  be  admitted  to  prove  the 
rest.  What  is  written  is  conclusive  only  so  far  as  it 
goes. 

§254.  To  show  invalidity  of  contract — Condition 
precedent. — Parol  evidence  is  freely  admitted  to 
prove  that  by  reason  of  illegality,  fraud,  duress,  mis- 
take, and  the  like,  a  written  contract  is  invalid  or 
should  be  reformed.  So,  it  may  be  orally  shown 
that  such  contract  was  never  delivered,  or  that  it  was 
only  to  bind  the  parties  upon  the  happening  of  some 
event  or  the  performance  of  some  act  constituting  a 
condition  precedent.8 

§  255.  To  show  discharge — Subsequent  oral  agree- 
ments.— As  a  general  rule,  any  subsequent  oral  agree- 
ment by  which  a  pre-existing  simple  contract  in  writing 
is  waived,  rescinded,  or  modified  in  any  of  its  terms, 
may  be  proved,  unless  such  subsequent  agreement 
be  void  under  the  statute  of  frauds  or  otherwise  by  the 
general  rules  of  law.  And  a  contract  required  under 
the  statute  of  frauds  to  be  in  writing  may  be  wholly 
rescinded  by  a  subsequent  oral  agreement,  though  it 
can  not,  by  the  weight  of  authority,  be  thus  merely 

1  Ante,  §  137.       "  Post,  §§  298,  982.      »  Bat  see  escrow,  ante,  §  65. 
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altered  or  modified.     Performanee  of  any  contract 
may  be  orally  proved.  • 

§  256.  To  show  mistake. — And  when,  by  mistake 
in  reducing  a  contract  to  writing,  it  fails  to  express 
the  actual  agreement  of  the  parties,  by  using  terms 
which  they  did  not  intend  to  insert,  or  omitting 
terms  they  intended  to  put  in,  oral  evidence  will  be 
admitted  in  equity  to  show  what  the  true  contract 
was.  But  mistakes  as  to  the  legal  effect  of  the 
language  purposely  employed  are  not  corrected,  as  a 
rule,  either  in  law  or  in  equity. 

§  257.  Explaining  terms. — There  is  an  obvious 
distinction  between  explaining  what  is  written  and 
and  contradicting  it.  Parol  evidence  will  be  admit- 
ted to  explain  abbreviations,  obscure  words,  and  the 
words  of  a  foreign  language,  and  to  show  the  parties 
or  the  subject-matter  intended  to  be  described.  Pa- 
rol evidence  will  be  admitted  to  show  the  circum- 
stances under  which  a  contract  was  made,  and  the 
situation  of  the  parties  thereto  in  aid  of  its  interpre- 
tation. 

§  258.  Usage  and  custom. — Custom  is  sometimes 
used  in  the  sense  of  a  rule  of  law,  founded  upon 
general  usage  and  common  consent.  In  this  sense, 
custom  is  the  source  and  basis  of  the  common  law 
itself.1  But  the  terms  usage  and  custom  are  used  in- 
terchangeably to  describe  a  course  or  mode  of  deal- 
ing so  generally  followed  and  adopted  in  a  particular 
place  or  by  persons  engaged  in  a  particular  trade  or 
vocation  that  the  parties  may  be  supposed  to  have 
contracted  with  reference  to  it,  unless  the  contrary 
appears.  Of  custom  in  the  sense  of  common  law, 
the  courts  take  notice  without  proof,  but  of  usage  or 
custom  in  the  sense  of  a  mere  habit  or  way  of  deal- 
ing, they  usually  require  proof.  Evidence  of  usage 
will  be  received  by  the  courts: 

( 1 )  To  explain  the  meaning  of  some  word  or  phrase 
contained  in  a  written  contract. 

lAnte,  §7. 
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(2)  To  annex  thereto  a  term  not  expressed. 

§  259.  Usage  to  explain  terms. — Many  words  and 
phrases  employed  by  merchants  have,  by  usage  among 
them,  acquired  a  meaning  different  from  what  they 
have  among  people  generally,  and  there  are  other 
words  and  phrases  which  have  in  like  manner  ac- 
quired a  peculiar  or  technical  meaning  in  certain 
trades,  professions  or  employments.  Now,  if  we  are 
to  rightly  interpret  these  words  and  phrases,  we  must 
read  them,  as  a  rule,  not  in  their  common  or  usual 
sense,  but  in  the  technical  or  peculiar  sense  that 
usage  has  given  them,  for  it  was  in  that  sense  that 
the  parties  employed  and  understood  them.  Parol 
evidence  of  usage  is  therefore  admissible  to  show  the 
meaning  which,  by  custom,  the  words  of  a  contract 
have  acquired.  Thus,  where  a  party  contracted  to 
deliver  "good  custom  cowhide  shoes,"  parol  evidence 
was  admitted  to  show  what  was  meant  by  that  term, 
to  show  what  was  meant  by  ' 'barrels"  in  a  contract 
for  petroleum,  to  show  that  furs  were  not  included  in 
the  phrase  "skins,"  that  the  term  "bale"  meant  a 
pressed  bale  of  a  given  weight,  and  even  to  give  to 
such  words  as  year,  month  and  day  a  meaning  dif- 
ferent from  the  strict  and  literal  one.  Thus,  where 
a  contractor  was  to  receive  so  much  per  day  for  each 
man  engaged  upon  a  building,  parol  evidence  was 
admitted  to  show  that  in  the  builder's  trade  "day" 
meant  a  working  day  of  ten  hours.  So,  "year"  in 
a  theatrical  contract  has  been  shown  to  mean  season. 

§  260.  Usage  may  annex  term  unexpressed. — Par- 
ticularly in  mercantile  contracts,  the  parties  often 
fail  to  write  all  the  terms  of  their  agreement,  leaving 
to  implication  those  things  which  uniform  and  well 
established  usage  would  annex  to  their  bargain. 
Thus,  in  the  contract  for  the  delivery  of  a  large 
quantity  of  barley,  parol  evidence  was  admitted, 
where  the  contract  was  silent  as  to  the  mode  of  de- 
livery, to  show  that  it  was  the  custom  of  trade  to  de- 
liver it  in  sacks.     So,  an  implied  agreement  to  pay 
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interest  will  be  annexed  to  a  contract  by  proof  of  a 
well  established  usage  to  pay  it  in  the  business  in 
which  both  parties  are  engaged.  And  where  a  con- 
tract for  sawing  logs  into  lumber  was  silent  as  to  the 
ownership  of  the  slabs  to  be  produced  therefrom,  oral 
evidence  was  admitted  to  show  that  by  usage  they 
belonged  to  the  mill. 

§  261.  Requisites  of  usage. — In  order  that  a  usage 
may  be  valid,  however,  it  must  in  the  first  place  be 
lawful,  for  no  usage  will  be  upheld  by  the  courts  if 
it  violates  the  letter  or  policy  of  the  law.  It  must 
not  be  unreasonable  or  oppressive.  Thus,  a  usage  of 
agents  in  collecting  drafts  to  take  checks  for  them 
and  deliver  them  up  was  held  to  be  unreasonable 
and  of  no  effect,  and  so  of  a  usage  of  banks  that  cus- 
tomers must  discover  and  correct  errors  before  leav- 
ing the  bank.  Neither  can  any  usage  be  proved 
which  is  repugnant  to  the  express  terms  of  the  con- 
tract. 

§  262.  Knowledge  of  usage. — Evidence  of  a  usage 
to  control  the  interpretation  of  a  contract,  or  annex  a 
term  thereto,  is  admitted  because  the  parties  are  pre- 
sumed to  have  intended  that  it  should  form  a  part  of 
their  bargain.  A  usage,  therefore,  to  affect  the  con- 
tract, must  have  been  actually  or  presumptively 
known  to  the  parties.  But  when  a  usage  has  existed 
in  a  particular  trade  or  locality  for  a  considerable 
time,  knowledge  of  it  upon  the  part  of  those  engaged 
in  that  trade,  or  doing  business  in  that  locality,  will 
usually  be  presumed. 

Rules  of  Interpretation. 

§  263.  Necessity  for  interpretation — The  cardinal 
rule. — The  necessity  for  interpretation  arises  not 
only  from  the  imperfection  and  inadequacy  of  lan- 
guage as  an  instrument  of  communication  between 
mind  and  mind,  but  from  the  fact  that  it  is  often 
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carelessly,  ignorantly  or  unskillfully  employed.  The 
cardinal  rule  of  construction  in  the  law  of  contracts 
is  that  the  intention  of  the  parties  is  to  be  inquired 
into  and  ascertained  if  possible.  This  is  the  end 
and  aim  of  interpretation  itself,  to  which  all  other 
rules  are,  in  general,  subordinate. 

§264.  How  words  understood. — Commonly,  words 
are  to  be  construed  in  their  plain,  ordinary  or  usual 
sense,  unless  from  the  context  or  from  surrounding 
facta  and  circumstances  they  appear  to  have  been 
used  in  a  special,  peculiar  or  technical  sense. 

§  265.  The  whole  writing. — The  whole  writing 
should  be  construed  together,  as  the  true  meaning  of 
one  word,  sentence  or  paragraph  maybe  made  clear 
by  another  or  others  used  in  the  same  instrument. 
Agreements  made  at  the  same  time  between  the  same 
parties  with  respect  to  the  same  transaction  will  be 
construed  together  though  contained  in  different 
papers.  And  where  the  contract  or  instrument  un- 
der consideration  refers  expressly  to  another  paper 
clearly  intended  as  an  inducement  to  the  contract 
the  latter  paper  may  be  resorted  to  in  explanation  of 
+he  first. 

§  266.  Lawful  intention  presumed. — The  law  pre- 
umes  that  no  man  intends  to  break  the  law,  and 
ience,  if  a  contract  is  reasonably  capable  of  two  con- 
tractions, one,  of  which  would  render  it  unlawful 
nd  invalid,  and  the  other  lawful  and  binding,  the 
atter  will  be  preferred.  But  this  rule  will  not  ren- 
er  valid  a  contract  plainly  unlawful. 
§  267.  Partly  written  and  partly  printed — Printed 
lanks  are  used  in  business  and  conveyancing  to  be 
lied  in  as  the  parties  may  desire.  If  the  written 
nd  printed  parts  of  a  contract  clearly  conflict,  the 
writing  will  control  the  printing,  for  the  printed 
orm  is  intended  to  meet  the  wants  of  many  cases 
hat  are  merely  similar,  while  the  written  parts  are 
elected  by  the  parties  to  express  their  intention  in 
he  particular  case. 
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§268.  Words  ewstned  Most  strongly  against 
party  «iig  tkem. — The  words  of  a  contract  are  con* 
strued  in  cases  of  doubt  most  strongly  against  the 
party  using  them,  for  he  may  be  presumed  to  look 
after  his  own  interests,  and  ought  to  be  held  to 
a  strict  interpretation  of  the  words  he  has  himself 
chosen,  rather  than  the  party  who  merely  accepts. 
But  this  rule  is  applied  cautiously  and  only  where 
the  words  used  will  bear  either  of  two  interpretations 
equally  well.  The  party  choosing  the  words  of  a 
contract  ought  to  be  held  to  have  intended  them  in 
the  sense  in  which  he  had  reason  to  believe  the  other 
party  understood  them. 

§  269.  Construction  by  parlies. — The  construction 
which  the  parties  have  by  acts  subsequent  to  the 
making  of  a  contract  placed  upon  it  will,  unless  it  be 
contrary  to  the  plain  import  of  its  language  or  to  the 
rules  of  law,  be  entitled  to  great  if  not  controlling  in* 
fluence. 

§  270.  Punctuation. — Punctuation  may  be  looked 
to  as  throwing  light  on  the  meaning  of  the  contract, 
but  will  not  be  permitted  to  overturn  its  plain  intent. 

§  271.  Repugnant  clauses. — In  construing  con- 
tracts courts  endeavor  to  give  effect  to  every  word 
and  clause  and  to  reconcile  apparently  repugnant 
and  inconsistent  clauses.  But  when  this  attempt 
has  proved  fruitless,  that  will  be  rejected  which,  if 
retained,  would  be  meaningless  or  would  be  at  war 
with  the  manifest  intention  and  purpose  of  the  par- 
ties as  gathered  from  the  whole  instrument. 

§272.  Restricted  to  manifest  object.  —  General 
words  or  expressions,  however  broad,  will  not  be  ex- 
tended to  matters  concerning  which  it  appears  from 
the  whole  instrument  the  parties  did  not  intend  to 
contract.  The  meaning  of  general  words  or  expres- 
sions will  be  controlled  and  restricted  by  the  more 
particular  statements  or  descriptions  in  the  contract. 

§  273.  Relative  value  of  the  rules. — The  relative 
value  of  the  foregoing  rules  and  others  sometimes  ap- 
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plied  by  the  courts  to  the  interpretation  of  contracts 
is  not  to  be  determined  by  any  general  rule  of  law. 
While  the  courts  will  not  throw  overboard  the  lan- 
guage of  the  parties  and  proceed  to  ascertain  their 
intention  without  reference  to  it,  more  attention  is 
paid  to  the  manifest  intention  of  parties  as  gathered 
from  their  language  and  the  circumstances  under 
which  it  was  used  than  to  any  particular  form  of 
words  they  may  have  employed  to  express  it.  Reason 
and  common  sense  must  guide  us  in  the  application 
of  the  rules  of  interpretation,  and  must  determine 
the  necessity  for  their  application  and  the  weight  to 
be  given  to  each. 


CHAPTER  XIII. 

DISCHARGE   OF   CONTRACT. 

Having  learned  how  contracts  are  formed  and  inter- 
preted, it  now  remains  to  be  seen  how  a  valid  con- 
tract may  be  discharged  and  the  parties  to  it  freed 
from  the  rights  and  duties  which  it  created  and  im- 
posed. 

Discharge  by  Agreement. 

§  274.  Simple  contracts. — While  a  simple  con- 
tract is  wholly  executory  and  nothing  has  been  per- 
formed under  it  upon  either  side,  it  may  be  dis- 
charged by  the  agreement  of  the  parties  thereto  that 
neither  shall  be  any  longer  bound.  This  is  termed 
waiver,  cancellation  or  rescission.  Each  party  is 
bound  by  his  release  of  the  other,  the  consideration 
therefor  being  the  other's  release  of  him.  And  such 
rescission  may  be  implied  from  conduct,  as  where 
both  parties  are  in  default,  or  mutually  abandon  per- 
formance. 

But  when  one  party  to  a  contract  has  performed 
his  part,  his  mere  agreement  to  discharge  the  other 
without  payment  or  performance,  is  without  consid- 
eration, and  is  void  unless  there  be  a  release  under 
seal.1 

If  an  existing  contract  is,  by  mutual  consent,  sub- 
sequently altered  in  any  of  its  terms,  there  arises  a 
new  contract  consisting  of  what  remains  of  the  old  one 
and  whatever  new  stipulations  are  added,  and  the 
old  contract  is,  at  least  so  far  as  changed,  rescinded 

v   l Post,  §  |  866, 369. 
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and  discharged,  even  though  no  express  words  of  re- 
scission are  employed.  Thus,  if  one  contracts  to 
finish  a  house  by  a  certain  time,  and  so  many  extras 
are  agreed  upon  and  added  subsequently  that  per- 
formance within  the  stipulated  time  is  impossible,, 
the  provision  in  the  original  contract  as  to  time  will 
be  deemed  waived. 

§  275.  Same — Sealed  contracts. — A  sealed  con- 
tract may  be  rescinded  by  an  agreement  that  it  shall 
be  no  longer  in  force,  and  an  obliteration  of  the  seal, 
or  the  delivery  of  the  writing  over  to  the  party 
bound.  A  mere  unsealed  agreement  to  rescind  a 
sealed  contract  is  not  enough.  But  if  a  simple  con- 
tract is  so  far  executed  that  it  would  be  inequitable  and 
unjust  to  enforce  a  prior  sealed  one  for  which  it  was 
substituted,  this  will  discharge  such  sealed  contract, 
at  least  in  equity. 

§  276.  Deed  of  land. — As  land  can  be  conveyed 
only  by  deed  since  the  statute  of  frauds,  the  mere 
destruction  of  a  deed  with  intent  to  revest  the  title 
in  the  grantor  is  not  enough.  There  must  be  a  re- 
conveyance.1 

§  277.  Novation. — A  contract  may  be  rescinded  by 
the  mutual  agreement  of  the  parties  thereto  and  a 
third  person,  that  one  of  them  shall  be  released  and 
such  third  party  shall  be  bound  in  his  place,  the 
terms  of  the  contract  remaining  the  same.  This  is 
called  novation.1 

§  278.  Rescission  by  one  party. — Rescission  of  a 
contract  by  one  party  because  of  infancy,  fraud,  du- 
ress and  the  like,  has  been  elsewhere  discussed.  But 
often  one  party  may  rescind  if  the  other  breaks  it,  or 
the  contract  may  provide  for  a  rescission;  thus: 

§  279.  By  reason  of  term  in  the  contract. — 
The  contract  may  provide  that  one  or  both  of  the 
parties  may  terminate  it  upon  giving  a  certain 
specified  notice  to  the  other  that  he  has  elected  to  do 

lPostf  §1205.  *Postf  §1039. 
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so.  Thus,  it  is  often  stipulated  in  contracts  of  serv- 
ice that  the  master  or  servant  may  terminate  a  hiring 
for  a  year,  or  some  other  fixed  period,  upon  giving  a 
week's  or  a  month's  notice  of  his  election  to  do  so.1 

1  See,  also,  §  334,  et  stj. 
Com,  Law— 8. 
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DISCHARGE   BY   PERFORMANCE* 

§  280.  General  rule, — The  complete  performance 
of  all  the  stipulations  of  a  contract  binding  one  of 
the  parties  thereto  discharges  him  from  all  liability 
thereon,  though  the  other  party  may  still  be  bound, 
as  far  as  any  stipulations  upon  his  part  are  con- 
cerned. But  nothing  less  than  full  performance 
strictly  according  to  the  terms  of  the  contract  will, 
at  common  law,  discharge  it.  Thus,  a  contract  for 
the  sale  of  personal  property  is  performed  only  by 
the  delivery  of  the  precise  quantity  specified  at  the 
time  and  place  and  in  the  mode  agreed  upon.1  So, 
if  a  party  contracts  to  serve  a  year  for  a  specified 
sum,  he  is  liable  if  he  leaves  without  legal  excuse  be- 
fore the  year  is  out,  and  he  can  not,  according  to  the 
weight  of  authority,  recover  for  what  he  has  done.* 
But  if  one  to  whom  performance  is  due  waives  a 
strict  performance,  or  receives  a  partial  performance 
knowing  that  no  more  will  be  done,  this  may  dis- 
charge the  party  performing,  or  at  least  give  him  a 
right  to  compensation  for  what  he  has  done,  upon 
the  theory  of  an  implied  contract,'  and  so,  if  full 
performance  becomes  impossible/ 

§281.  In  equity, — In  equity,  however,  where  a 
contract  has  been  substantially  performed  in  good 
faith,  the  party  performing  may  recover  as  for  a  com- 
plete performance  less  whatever  damages  the  other 
may  have  suffered  on  account  of  his  partial  aeiaun,. 
This  rule  is  of  frequent  application  in  contracts  for 

1  Post,  §  844,  et  seq.  ■  Post,  §  562. 

*  Post,  §  340.  *  Post,  §§  315,  319,  1240. 
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the  erection  of  buildings.  If  the  contractor  in  good 
faith  attempts  to  perform,  and  does  so  substantially, 
he  may  recover  in  spite  of  slight  and  trivial  defects, 
for  which  compensation  can  be  made  by  allowance 
to  the  other  party.  But  the  failure  to  perform  must 
not  be  substantial,  or  willful,  or  due  to  bad  faith. 

§  282.  Time  of  performance, — Time,  at  law,  is 
said  to  be  of  the  essence  of  the  contract,  and  one  who 
is  in  default  in  performing  his  undertaking  strictly  at 
the  time  agreed  upon,  is  guilty  of  a  breach  and  is  li- 
able for  damages  for  non-performance,  and  the  other 
party  is  usually  released  from  liability  to  accept  and 
pay  for  performance  or  to  perform  on  his  part. 

And  this  must  necessarily  be  so  in  most  mercantile 
contracts,  both  at  law  and  in  equity.  Yet  if  the  party 
to  whom  performance  is  due  voluntarily  receives  it 
after  the  time  stipulated,  he  will  be  bound  to  make 
compensation  therefor,  with  a  deduction  for  the  dam- 
age caused  him  by  the  delay.  But  in  equity  time  is 
not  necessarily  of  the  essence  of  the  contract  unless 
the  parties  have  expressly  agreed  that  it  shall  be.  If 
there  is  no  such  stipulation  and  the  act  agreed  upon 
may  as  well  be  done  at  one  time  as  another,  equity 
will  often  enforce  the  contract,  in  spite  of  a  default 
by  the  plaintiff  in  not  performing  strictly  at  the  ap- 
pointed time,  provided  the  breach  was  not  willful. 
This  doctrine  is  most  frequently  invoked  in  cases  of 
contracts  for  the  purchase  and  sale  of  land,  but  is 
cautiously  applied.  In  contracts  for  the  delivery  of 
merchandise,,  stocks  or  other  property  of  fluctuating 
value,  time  is  usually  of  the  essence  of  the  contract, 
both  at  law  and  in  equity. 

§  283.  Where  no  express  agreement  as  to  time. — 
Usually,  if  no  time  is  specified  for  the  performance 
of  a  contract,  the  law  allows  a  reasonable  time.  What 
is  a  reasonable  time  depends  upon  the  facts  and  cir- 
cumstances of  the  particular  case.  But  a  promissory 
note  or  other  witten  contract  for  the  payment  of 
money  which  contains  no  stipulation  as  to  the  time 
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of  payment,  is  due  on  demand.1  This  means  imme- 
diately, without  any  demand  in  fact,  suit  being  itself 
a  sufficient  demand,  and  the  same  is  true  where  the 
contract  contains  the  words  '  *  on  demand . ' '  An  agree* 
ment  to  pay  "when  demanded/1  or  "on  call/'  is  an 
agreement  to  pay  when  actually  demanded. 

§  284.  Express  provision  as  to  time. — Express  pro- 
visions as  to  time  are  construed  and  the  time  com- 
puted by  the  courts  in  the  same  way,  ordinarily,  as 
by  intelligent  persons  generally. 

$285.  Tear — Month, — The  word  month  is  usu- 
ally construed  as  meaning  a  calendar  month,  and 
the  word  year  as  twelve  calendar  months,  so  that  a 
contract  to  do  an  act  or  pay  money  one  year,  or 
month,  from  date,  must  be  performed  on  the  corre- 
sponding date  of  the  following  year  or  month.  But 
the  term  year  may  mean  season,  and  the  construc- 
tion may  be  otherwise  varied  by  the  presumed  inten- 
tion of  the  parties  as  gathered  from  the  whole 
contract  and  the  circumstances  under  which  it  was 
made.f 

§  286.  Fraction  of  a  day. — Usually,  fractions  of  a  * 
day  are  not  noticed  in  the  computation  of  time,  and 
hence  the  day  of  the  date  of  the  contract  is  com- 
monly excluded.  If  a  contract  is  to  be  performed 
within  thirty  days  from  May  1,  performance  would 
be  due  on  the  31st,  and  if  a  bargain  on  Wednesday 
provided  for  performance  in  seven  days,  perform- 
ance would  be  due  on  the  following  Wednesday. 
And  the  same  is  true  where  the  words  from  or  after 
a  specified  date  are  used. 

§287.  Other  cases* — The  word  " until"  commonly 
excludes  the  date  to  which  it  refers,  so  that  a  lease 
until  June  1  would  expire  on  May  31,  though  the 
plain  intent  in  the  particular  instance  will  be  heeded. 
A  contract  to  do  an  act  between  two  days  commonly 
excludes  both. 

lPo8t,  §357.  *Anf,  §259. 
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§  288.  Sundays — Days  of  grace. — Usually,  where 
the  last  day  of  performance  falls  on  Sunday,  that  day 
is  excluded  and  performance  is  due  on  Monday.  But 
where,  as  in  the  case  of  bills  and  notes,  days  of  grace 
are  allowed  (a  matter  elsewhere  explained),  payment 
is  due  on  Saturday.1 

Payment. 

§  289.  Definition. — Payment  has  been  defined  as 
the  discharge  in  money  of  a  sum  due.  In  a  broader 
sense  it  includes  whatever  delivery,  assignment,,  or 
transfer  of  money,  property,  or  rights,  is  made  and 
accepted  in  discharge  of  a  debt. 

§  290.  Bight  to  money. — One  to  whom  a  debt  is 
due  in  money  is  entitled  to  money,  and  is  under  no 
obligation  to  receive  a  bill,  note,  or  check,  or  to  take 
goods  or  services  in  discharge  thereof.  If  the  cred- 
itor voluntarily  accepts  something  else  in  discharge  of 
the  debt,  however,  it  is  extinguished.1  But  he  may 
insist  on  money,  and  that  kind  of  money  which  the 
law  has  made  legal  tender,  and  refuse  all  else,"  un- 
less the  debt  is  payable  in  current  funds,  when  he  is 
bound  to  receive  whatever  passes  current  as  money 
at  its  face  value  at  the  place  where  the  debt  is  due/ 

§  291.  Counterfeit  money. — Payment  in  counter- 
feit money  is  a  mere  nullity.  It  can  neither  create 
or  extinguish  a  debt.  But  in  order  to  entitle  the 
creditor  who  has  received  counterfeits  to  recover  good 
payment,  he  must,  if  the  debtor  was  innocent,  return 
them  promptly  upon  discovering  their  worthlessness. 
Substantially  the  same  rules  apply  to  payment  in 
forged  securities.6 

§  292.  Part  payment — The  acceptance  by  the 
creditor  of  a  less  sum  than  is  admitted  to  be  due, 

1Postt  §  468.  »  Post,  §  315.  »  Post,  §  307. 

4  Some  authorities,  however,  regard  the  phrase  "current  funds" 
as  meaning  gold  and  silver  only. 
\Po$t,  §  426. 
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under  an  agreement  that  the  whole  debt  shall  be  dis- 
charged, is  void  on  the  ground  that  there  is  no  con- 
sideration for  the  release  of  the  balance.1  A  creditor 
is  not  bound  to  receive  a  part  of  his  debt  where  all 
is  due,  but  may  reject  it  and  sue  for  the  whole. 

§  293.  Payment  by  bill  or  note, — Where  the  debtor 
gives  his  own  note  or  bill  or  that  of  a  third  party  it 
is  frequently  a  question  whether  this  discharges  the 
debt.  If  it  amounts  to  absolute  payment,  the  debt 
for  which  it  was  given  is  discharged  together  with 
all  liens  and  collateral  securities  therefor;  if  it  does 
not  amount  to  such  payment  then,  at  least  upon  the 
dishonor  of  the  paper,  the  creditor  may  usually  re- 
sort to  the  original  debt  and  may  make  use  of  the 
liens  and  securities  for  its  collection. 

§  294.  Debtor's  own  note  or  bill. — The  debtor's 
own  note  or  bill,  given  on  account  of  a  debt,  whether 
contracted  previously  or  at  the  time,  is  not  payment, 
unless  it  is  itself  paid,  or  unless  it  was  given  and  re- 
ceived under  the  express  understanding  that  it  should 
be  absolute  payment.  It  operates  merely  as  a  bar- 
gain for  credit,  suspending  the  right  of  action  on  the 
original  debtor  claim  until  the  maturity  of  the  paper, 
when  the  creditor  may,  unless  he  has  indorsed  the 
paper  away  so  as  to  be  unable  to  return  it  at  the 
trial,  sue  upon  the  debt  or  consideration  upon  which 
it  was  originally  given. 

§  295.  Bill  or  note  of  third  party-— When  a  valid 
bill  or  note  of  a  third  party  is  given  and  received 
under  an  agreement  that  it  shall  be  absolute  payment 
of  a  debt,  it  will  be  a  complete  discharge,  whether 
the  debt  was  pre-existing  or  was  contracted  at  the 
time.  In  the  absence  of  such  agreement,  however, 
the  note  or  bill  is  usually  regarded  as  a  conditional 
payment  or  collateral  security,  and  the  creditor  may, 
unless  he  has  been  guilty  of  some  negligence  injuri- 
ous to  the  debtor,  or  has  negotiated  it  away,  return 

1  Post,  §  366. 
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it  if  it  is  dishonored  at  maturity,  and  sue  for  the 
original  debt.1 

§  296'.  Same — Contemporaneous  debt. — If,  at  the 
time  a  debt  is  contracted  the  creditor  takes  from 
the  debtor  the  negotiable  bill  or  note  of  a  third  party 
unindorsed,  or  indorsed  without  recourse,  it  is  prima 
facie  payment  of  the  debt,  being  regarded  as  a  sale  or 
barter  of  the  note  or  bill  for  the  consideration  giving 
rise  to  the  debt. 

§  297.  Payment  by  post. — Money  sent  by  post  is 
at  the  risk  of  the  debtor  unless  it  is  so  transmitted 
by  the  express  or  implied  authority  of  the  creditor 
and  in  the  manner  and  with  the  precautions  speci- 
fied by  him.  But  when  so  sent  the  remittance  is  at 
the  risk  of  the  creditor  and  the  debt  is  paid,  though 
the  money  never  reaches  his  hands. 

§  298.  Proof  of  payment. — The  burden  of  proving 
payment  is  usually  upon  the  defendant,  and  it  may 
be  shown  by  either  written  or  oral  evidence.  The 
most  common  evidence  of  payment  is  a  written  ad- 
mission of  the  creditor  called  a  receipt.  But  though 
the  production  of  a  receipt  by  the  debtor  raises  a 
presumption  of  payment  which  the  creditor  must 
overcome,  he  may  overcome  it  even  by  oral  evidence.1 

A  presumption  of  payment  arises  where  a  bill  of 
exchange  or  promissory  note  is  found  in  the  hands 
of  the  drawee  or  maker.  But  this  presumption  may 
likewise  be  overcome. 

A  mere  delivery  of  money  from  one  party  to  an- 
other is  presumed  to  be  in  payment  of  a  debt,  and 
the  burden  is  upon  the  party  paying  to  show  that  it 
was  a  loan.* 

1  In  Maine,  Massachusetts  and  Vermont  a  negotiable  instru- 
ment, whether  of  the  debtor  or  a  third  person,  is  presumed  to 
have  been  intended  as  payment  unless  a  different  understanding 
is  shown.  But  the  fact  that  the  creditor  would  be  deprived  of 
securities  may,  even  in  those  states,  rebut  the  presumption  of 
payment. 

'Post,  §  253. 

'  As  to  the  presumption  of  payment  arising  from  lapse  of  tune, 
see  post,  §  853. 
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§  299.  Application  of  payments. — Where  one  who 
owes  several  debts  to  the  same  creditor  makes  a  par- 
tial payment  it  often  becomes  important  to  know 
what  debt  is  to  be  deemed  extinguished,  together 
with  its  securities,  and  what  debt,  with  its  securities, 
is  still  deemed  to  subsist. 

§  300.  Application  by  debtor. — The  debtor  has  a 
right,  in  the  first  place,  to  say  absolutely  to  which 
debt  a  voluntary  payment  is  to  be  applied,  and  if  the 
creditor  receives  the  money  with  notice  of  such  ap- 
plication he  can  not  afterward,  without  the  debtor's 
assent,  apply  it  to  some  other  debt. 

§  301.  By  the  creditor. — If  the  debtor  fails  ex- 
pressly or  impliedly  to  direct  to  which  debt  the  pay- 
ment shall  apply,  the  creditor  may,  ordinarily,  with 
sole  reference  to  his  own  interests,  apply  it  as  he  sees 
fit.  He  may  prefer  precarious  and  unsecured  debts 
to  those  secured  or  for  which  the  security  is  ade- 
quate, or  even  a  debt  barred  by  the  statute  of  limita- 
tions. But  he  can  not  apply  the  payment  to  a  debt 
not  yet  due,  nor  to  one  arising  after  payment,  nor  to 
a  contested  or  illegal  claim.  And  when  the  creditor 
has  once  applied  the  payment  to  a  certain  debt  and 
notified  the  debtor,  he  can  not  shift  his  position  as 
his  interests  may  dictate  and  apply  the  payment  dif- 
ferently. 

§  302.  By  the  lair. — When  neither  party  has  made 
any  application  of  the  payment,  the  court  will  apply 
it  as  the  justice  and  equity  of  the  case  may  require. 
But  the  court  will  apply  a  payment  only  where  the 
parties  have  neglected  to  do  so,  and  the  intention  to 
apply  a  payment  to  a  particular  debt  may  be  im- 
plied as  well  as  expressed.  Thus,  where  the  pay- 
ment is  exactly  equal  to  one  debt  and  not  to  another, 
it  may  be  properly  inferred  that  the  debtor  intended 
to  pay  the  former  and  not  the  latter. 

The  decisions  touching  the  application  of  payment 
by  the  law  are  at  many  points  widely  divergent  and 
conflicting,  the  views  of  the  courts  of  particular  ju- 
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risdictions  differing  as  to  what  is  just  and  equitable. 
Some  think  it  more  equitable  and  just  to  consult  the 
debtor's  interests  by  applying  the  payment  to  the 
most  burdensome  debt  first,  while  others  favor  the 
creditor  by  applying  the  payment  to  the  debt  the  se- 
curity for  which  is  most  precarious,  or  which  is  un- 
secured. Commonly,  however,  a  general  payment 
will  be  applied  to  interest  first,  and  then  to  princi- 
pal ;  to  an  older  debt  in  preference  to  a  later  one ;  to 
a  debt  legally  enforceable  rather  than  to  one  not  en- 
forceable ;  to  one  liquidated  and  certain  rather  than 
to  one  unliquidated  and  uncertain. 

§  303.  Set-off,  recoupment,  etc. — Analogous  to 
some  extent  to  the  defense  of  payment  are  "  set-off1' 
and  "  recoupment,"  by  means  of  which,  in  modern 
practice,  a  party  sued  may  balance  off  his  own 
demands  against  the  demands  of  the  plaintiff  and 
suffer  judgment  for  the  difference  only. 

If  the  couuter-claim  set  up  arises  out  of  a  transac- 
tion independent  of  the  plaintiff's  cause  of  action,  as 
where  the  plaintiff  sues  for  the  price  of  goods  sold  to 
the  defendant,  and  the  defendant  sets  up  a  debt  cre- 
ated in  his  own  favor  by  money  previously  loaned 
by  him  to  the  plaintiff,  the  term  set-off  is  applied. 
If  the  counter-claim  grows  out  of  the  same  transac- 
tion, as  where  there  was  a  breach  of  a  warranty  in 
the  sale  of  the  horse  for  which  the  defendant  claims 
a  deduction,  when  sued  for  the  price,  the  term  re- 
coupment is  used.1 

Tender.  7 

§  304.  Defined. — Tender  is  an  offer  to  perform 
some  act  which  the  party  offering  is  bound  by  con- 
tract or  otherwise  to  perform.  It  may  be  (1)  an 
offer  to  pay  money,  (2)  to  deliver  goods,  render 
services,  or  to  do  some  other  act. 

§  305.  In  general — Its  effect. — One  who  is  bound 
by  contract  to  deliver  goods  or  render  services  is 

lI>08t,  §871. 
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usually  released  from  his  obligation  where  he  has 
offered  the  goods  or  the  services  in  accordance  with 
the  contract  and  they  have  been  refused.  He  is  then 
entitled  to  bring  an  action  for  breach  of  the  contract, 
or  to  defend  a  suit  for  non-performance.  But  where 
the  performance  due  consists  in  the  payment  of 
money,  a  tender  by  the  debtor,  though  in  strict 
accordance  with  the  terms  of  the  contract,  does 
not  discharge  the  debt.  Its  effect  may  be,  and 
usually  is : 

( 1 )  To  stop  the  accrual  of  interest  from  the  date 
of  the  tender. 

(2)  To  throw  upon  the  creditor  the  costs  of  a  suit 
brought  for  the  recovery  of  the  debt. 

(3)  To  discharge  and  release  whatever  pledge, 
mortgage,  or  other  security  has  been  given  for  the 
debt. 

§  306.  Requisites  of  a  valid  tender — Keeping  ten- 
der good. — In  order  to  stop  interest  and  cast  the 
costs  of  suit  upon  the  creditor  the  tender  must  be 
kept  good.  That  is,  the  debtor  must  not  only  offer 
to  pay,  but  must  be  always  ready  and  willing  to  pay 
whenever  the  creditor  shall  demand  payment.  If 
the  creditor  subsequently  demands  payment  and  the 
debtor  refuses  it,  the  previous  offer  to  pay  is  of  no 
effect.  If  an  action  is  brought,  and  the  defendant 
relies  upon  the  tender,  he  must  set  it  up  in  his  plead- 
ings and  pay  the  money  into  court. 

§  307.  In  what  money. — A  tender  to  be  valid  must, 
be  in  money  which  the  law  makes  a  legal  tender.  In 
this  country  the  power  to  declare  what  shall  be  legal 
tender  in  payment  of  debts  resides  in  the  congress  of 
the  United  States.  Under  the  laws  of  congress  gold 
coins  and  silver  dollars  of  the  United  States  and 
United  States  treasury  notes  are  a  legal  tender  to  any 
amount.  Silver  coins  less  than  one  dollar  are  a  legal 
tender  up  to  $10,  copper  and  nickel  coins  up  to 
twenty-five  cents.     Bank  notes  are  not  a  legal  tender, 
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but  such  notes  are  a  good  tender  unless  they  are  ob- 
jected to  on  the  ground  that  they  are  not  a  legal 
tender,  provided  the  tender  is  in  other  respects 
sufficient. 

§  308.  The  amount. — A  tender  of  less  than  is  due 
is  of  no  effect  unless  accepted,  when  it  amounts,  of 
course,  to  a  payment  pro  tardo.  But  the  exact 
amount  need  not  be  tendered  if  the  creditor  can  take 
the  whole  debt  from  what  is  offered  without  making 
change. 

§  309.  Must  be  unconditional. — A  tender  to  be 
effectual  must  be  unconditional.  Thus,  a  tender  on 
condition  that  the  creditor  shall  give  a  receipt  in 
full,  or  a  release  of  all  demands;  is  without  effect. 
But  it  is  generally  held  that  the  fact  that  the  tender 
is  accompanied  by  a  demand  that  property  pledged  to 
the  creditor  as  security  shall  be  delivered  up  does 
not  make  the  tender  invalid.  And  one  who  pays  a 
negotiable  instrument  has  a  right  to  demand  that  it 
be  delivered  up  to  him.  The  demand  of  a  receipt 
has  been  held  to  make  the  tender  conditional,  and 
hence  ineffectual;  but  there  is  high  authority  in 
favor  of  the  debtor's  right  to  a  receipt  for  the  precise 
sum  paid. 

§  310.  Money  must  be  produced. — Ordinarily  the 
money  must  be  actually  produced.  It  is  not  enough 
to  say,  "Here,  I  am  ready  to  pay ;"  the  money  must 
be  ready  also.  Its  actual  production  will  be  waived, 
however,  where  the  creditor  expressly  declares  that 
he  will  not  receive  it,  even  if  tendered,  or  makes  its 
actual  tender  impossible  by  running  away. 

§  311.  Place  and  time  of  tender. — If  no  particular 
place  of  payment  is  agreed  upon,  it  is  the  duty  of 
the  debtor  to  seek  the  creditor,  if  he  is  within  the 
state.  But  if  a  place  of  payment  is  specified  by  the 
contract,  it  is  the  duty  of  the  creditor  to  be  there,  in 
person  or  by  agent,  to  receive  it,  and  if  the  debtor 
has  the  money  there  at  the  time  it  is  due,  the  tender 
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is  sufficient,  though  there  is  no  one  there  to  take  the 
money. 

A  tender,  whether  of  money  or  goods,  must  he 
made,  as  a  rule,  on  the  precise  day  when  perform- 
ance is  due.  A  tender  made  before  maturity  is  not 
good,  unless,  perhaps,  it  includes  interest  for  the 
full  time. 

§  312.  Effect  upon  liens. — A  tender  at  maturity  of 
the  full  amount  of  a  debt  secured  by  pledge  or  mort- 
gage destroys  the  lien  thereof,  and  this  doctrine  is 
extended,  usualy,  to  liens  of  every  kind.  So, 
according  to  many  authorities,  the  tender  has  this 
effect  even  if  made  after  default.1 

§  313.  Waiver  of  defects.— If  the  thing  tendered 
is  actually  received  it  will  amount,  under  varying 
circumstances,  to  payment  in  full,  or  to  part  pay- 
ment, or  to  accord  and  satisfaction.  And  if  the  cred- 
itor bases  his  refusal  to  take  the  money  on  some  spe- 
cific ground,  he  can  not  afterwards  claim  that  the 
tender  was  insufficient  for  some  other  reason. 

1  Post,  §§  891,  967, 1220. 
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DISCHARGE   BT  IMPOSSIBILITY   OF   PERFORMANCE. 

Obvious  legal  or  physical  impossibility  of  perform- 
ance at  the  time  the  contract  was  made  avoids  it,  or, 
more  accurately,  prevents  any  contract  from  being 
formed.1  But  though  a  contract  was  fully  capable  of 
performance  to  all  appearances  at  the  time  it  was 
made,  impossibility  of  performance  arising  from 
some  subsequent  change  in  the  condition  of  the  par- 
ties, or  the  subject-matter,  or  the  law,  may  operate 
to  discharge  it. 

§  314.  General  role. — The  general  rule  is  that  mere 
impossibility  of  performance  arising  subsequent  to 
the  contract  does  not  discharge  it,  even  though  the 
promisor  was  wholly  without  fault,  and  he  must  pay 
damages  notwithstanding  this  impossibility,  unless 
he  had  provided  in  his  contract  that  its  occurrence 
should  work  a  discharge.  Thus,  if  one  has  agreed 
to  complete  a  house  by  a  certain  day,  he  must  pay 
damages  for  his  failure  to  do  so,  though  his  default 
was  made  necessary  by  its  being  blown  down  or  burned 
by  lightning,  without  his  fault,  so  near  the  time  of 
performance  that  he  could  not  possibly  complete  it 
by  the  appointed  date.  Neither,  in  such  case,  may 
the  promisor  recover  for  what  he  has  done,  for  it  is 
said  that  he  might,  by  the  terms  of  his  contract,  have 
protected  himself  against  such  contingencies.  In 
accordance  with  the  same  principle  it  is  held  that 
where  one  has  contracted  to  deliver  goods  by  a  certain 
day  he  is  bound  to  do  so  or  pay  damages  though  no 

lAnte,  ff  76, 159. 
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such  goods  can  be  procured  in  market,  or  only  at 
ruinous  prices,  or  he  is  prevented  from  getting  them 
to  the  buyer  because  the  road  is  impassable. 

§  315.  Exceptions — Continued  existence  of  per- 
son or  thing* — Act  of  God. — But  where  the  con- 
tract from  its  nature  can  clearly  be  said  to  be  made 
upon  the  implied  condition  of  the  continued  exist- 
ence or  capacity  of  some  certain  person  or  the  con- 
tinued existence  of  some  thing,  then  the  destruction 
of  such  thing,  or  the  death  or  incapacity  of  such  per- 
son, discharges  it.  Thus,  in  contracts  for  personal 
service  the  continued  existence  of  the  servant  and 
his  capacity  to  serve  is  a  condition  of  the  contract, 
which  will  be  discharged  by  his  death  or  incapaci- 
tating illness.1 

So,  if  parties  bargain  for  the  •  future  sale  and  de- 
livery of  a  specific  chattel  which  is  destroyed  without 
the  fault  of  the  promisor  before  the  time  of  perform- 
ance arrives,  the  contract  is  discharged  as  to  both.1 
The  sanie  principle  was  applied  where  a  hall  was  let 
for  a  series  of  concerts,  and  before  the  time  for  per- 
formance it  was  destroyed  by  fire. 

Where  the  parties  have  bargained  for  the  sale  of  a 
specific  thing,  which,  unknown  to  either,  had  previ- 
ously perished,  the  contract  is  void   for  mistake.1 

Where  a  party  by  his  own  contract  has  laid  a  charge 
or  duty  upon  himself,  subsequent  impossibility  of 
performance  does  not,  as  a  rule,  excuse  performance 
except  as  stated  above.  But  where  the  law  lays  a 
charge  or  duty  upon  a  person,  it  is  said  that  the  act 
of  God  rendering  performance  impossible  is  a  dis- 
charge. This  exception,  if  it  be  one,  is  illustrated  by 
a  common  carrier  of  goods,  who,  unless  he  has  abso- 
lutely warranted  their  safe  delivery,  is  excused  if  they 
are  lost,  damaged  or  delayed  by  the  act  of  God  or  the 
public  enemy.* 

1  Ante,  §  319 ;  Post,  §  689.         •  Post,  §  812. 

*  Ante,  §  159.  *  Post,  §  988,  et  seq. 
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§  316.  Change  in  the  law. — A  change  in  the  law 
rendering  performance  impossible  without  a  breach 
of  the  law  discharges  the  contract.  This  is  well  il- 
lustrated by  the  case  of  a  tenant  of  a  wooden  build- 
ing who  has  covenanted  to  rebuild  if  the  premises 
are  destroyed  by  fire.  The  subsequent  passage  of  an 
ordinance  prohibiting  the  erection  of  wooden  build- 
ings in  that  locality  discharges  him  from  perform- 
ance. In  cases  where  the  law  interferes  to  prevent 
performance,  the  promisor  may  usually  recover  the 
reasonable  value  of  what  he  has  done. 


i  * 


CHAPTER  XVI. 

DISCHARGE   BY   OPERATION  OF   LAW. 

§  317.  By  judgment — Merger. — Where  a  party  has 
sued  and  recovered  a  judgment  for  the  breach  of  a 
contract,  sealed  or  simple,  the  judgment,  being  of 
higher  dignity  than  the  contract  itself,  merges  the 
contract  or  cause  of  action  and  thus  discharges  it. 
If  the  judgment  of 'the  court  is  against  the  plaintiff 
his  cause  of  action  is  discharged,  as  the  books  say, 
by  way  of  estoppel. 

If  the  parties  to  a  simple  contract  enter  into  a 
sealed  contract  upon  the  same  matter,  the  prior  sim- 
ple contract  is  merged  in  the  sealed  one  and  thus  dis- 
charged, unless  the  sealed  contract  was  intended  as 
a  mere  collateral  security. 

§  318.  By  bankruptcy. — The  federal  constitution 
gives  congress  power  to  establish  uniform  laws  on 
the  subject  of  bankruptcies.  The  object  of  bank- 
ruptcy laws  is  to  secure  the  equitable  distribution  of 
insolvent  estates  among  creditors,  and  to  relieve 
honest  but  unfortunate  debtors  from  the  burden  of 
debts  by  which  they  might  be  prevented  from  caring 
for  themselves  and  their  families,  and  from  building 
up  business  enterprises  useful* to  the  community. 
The  subject  of  bankruptcy  is  now  regulated  by  an 
act  of  congress,  approved  July  1,  1898,  the  effect  of 
which  is  to  suspend,  until  its  repeal,  the  operation 
of  similar  laws  made  by  the  states.  A  valid  dis- 
charge under  this  law  affords  a  complete  defense  to 
the  creditor  both  in  state  and  federal  courts  to  suits 
for  the  collection  of  debts  affected  by  the  discharge. 
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§  319.  By  death. — Ordinary  contracts  for  the  pay- 
ment of  money  merely  are  not  discharged  by  the 
death  of  either  party.  The  personal  representatives 
of  the  debtor  are  bound  to  pay  as  far  as  they  have 
coming  to  them  from  the  deceased  assets  properly 
applicable  under  the  law  to  the  discharge  of  debts, 
and  the  representatives  of  a  deceased  creditor  may 
sue  and  recover  a  debt  due  him,  provided  it  is  due 
upon  a  consideration  which  has  been  executed  by 
them  or  by  the  deceased.  But  wherever  the  contract 
in  question  involves  personal  skill  and  taste,  or  per- 
sonal trust  and  confidence  between  the  parties,  the 
death  of  one  of  them  discharges  it.  This  would  be 
so  with  a  contract  tp  paint  a  picture  or  write  a  book, 
or  a  contract  of  ordinary  partnership,1  or  for  person- 
al services.*  But  the  rule  does  not  apply  to  contracts 
for  the  performance  of  what  can  as  well  be  done  by 
one  person  as  another,  as  to  build  a  house  or  paint 
a  barn.  In  such  cases  the  executors  or  administra- 
tors of  the  deceased  contractor  may  perform  and  re- 
cover therefor,  and  the  estate  is  liable  for  their 
non-performance.  But  when  a  contract  for  personal 
services  is  discharged  by  the  death  of  either  master 
or  servant,  the  servant,  if  he  survives,  or  his  repre- 
sentatives, if  he  be  dead,  may  recover  the  reasonable 
value  of  what  was  done  before  death  terminated  the 
contract,  unless  it  was  clearly  the  intention  of  the 
parties  that  the  servant  or  agent  should  have  noth- 
ing unless  he  fully  performed. 

Alteration  of  Written  Contract. 

§  320.  Definition. — An  alteration  of  a  written  in- 
strument is  some  addition  or  erasure  by  which  its 
meaning  or  language  is  changed. 

§  321 .  Altering  by  consent. — Alterations  made  be- 
fore the  execution  of  an  instrument  are  presumptive- 

1  Post,  §  687.  8  Post,  §§  687,  589. 
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ly  assented  to,  and  hence  do  not  destroy  its  validity. 
And  parties  who  have  executed  a  written  contract 
may  afterwards,  by  mutual  consent,  change  its  lan- 
guage as  they  please.  A  new  contract  is  thus  cre- 
ated, consisting  of  what  remains  of  the  old  and  what- 
ever, if  anything,  has  been  added. 

§  322.  Alteration  by  party  or  by  stranger. — But 
generally,  if  one,  who  is  entitled  under  a  written  ex- 
ecutory contract,  willfully  alters  it  or  procures  or  as- 
sents to  its  alteration  in  a  material  part  without 
authority  from  the  other  party,  such  contract  is  dis- 
charged at  the  option  of  the  latter.  Aside  from  its 
moral  basis  this  rule  rests  upon  public  policy,  which 
requires  that  parties  be  discouraged  from  tampering 
with  the  written  evidences  of  legal  rights,  and  thus 
corrupting  what  should  be  the  most  reliable  source 
of  proof. 

Altering  by  a  stranger,  without  the  knowledge  or 
consent  of  the  party  seeking  enforcement,  is  called 
spoliation,  and  does  not  avoid  the  contract  if  its  orig- 
inal terms  can  be  ascertained  by  evidence. 

§  323.  Material  and  immaterial  alterations. — An 
alteration,  in  order  to  avoid  a  contract,  must  be  ma- 
terial. If  immaterial,  it  will  not,  by  the  weight  of 
authority,  have  that  effect,  even  though  made  with 
fraudulent  intent. 

If  what  is  added  to  or  erased  from  a  written  con- 
tract would  cause  it  to  operate  differently  in  point  of 
law  from  what  it  did  before,  provided  it  could  still 
be  enforced,  the  alteration  is  material,  otherwise  not. 
Thus,  increasing  the  principal,  adding  interest  or  in- 
creasing the  rate,  changing  the  date,  changing  the 
time  or  place  of  payment,  adding  or  altering  words 
of  negotiability,  changing  a  joint  to  a  joint  and  sev- 
eral note,  changing  the  description  of  mortgaged 
property,  adding  or  obliterating  a  seal,  or  adding  or 
detaching  a  qualifying  memorandum,  have  all  been 
held  to  be  material  alterations.  And  it  seems  that  a 
material  alteration  is  fatal,  whether  it  be  prejudicial 
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to  the  party  against  whom  the  contract  is  sought  to 
be  enforced  or  not. 

If,  on  the  other  hand,  an  instrument  would  operate 
precisely  the  same  in  law  after  alteration  as  before, 
the  alteration  is  immaterial,  and  will  not  avoid  it 
unless,  according  to  a  few  authorities,  a  fraud  were 
meant.  To  add  words  expressing  what  the  law  already 
implies  is  an  immaterial  alteration  as,  by  adding  to 
a  note  specifying  no  time  of  payment  the  words  "on 
demand/ '  for  such  a  note  is  so  payable  by  law.  To 
retrace  with  ink  words  which  have  become  faded  or 
indistinct,  or  to  add  words  where  the  instrument  con- 
tained others  of  the  same  legal  import,  is  an  imma- 
terial alteration. 

§  324.  Correcting  mistakes. — Within  certain  limits 
the  courts  have  permitted  writings  to  stand  which 
have  been  altered  to  correspond  with  an  intention 
which  the  parties  by  mistake  had  failed  to  express. 
But  it  is  safest  for  one  party  to  seek  the  correction  of 
such  errors  by  the  act  of  all,  or  through  a  court  of 
equity,  instead  of  tampering  with  the  writing  him- 
self.1 

§  325.  Intent. — An  alteration,  to  avoid  a  contract, 
must  be  intentionally  made.  If  made  by  accident 
or  mistake,  the  contract  will  still  be  valid  in  its  orig- 
inal form.  Yet  if  the  alteration  was  made  uninten- 
tionally, though  under  a  mistaken  claim  of  right, 
the  written  contract  is  avoided,  though  suit  may  still 
be  maintained  upon  the  consideration  for  which  it 
was  given,  unless  such  consideration  was  merged  or 
extinguished  by  its  execution.  A  material  alteration 
made  with  fraudulent  intent,  not  only  avoids  the 
written  contract,  but  justly  prevents  recourse  to  any 
action  for  its  consideration. 

§  326.  Executed  contract — Conveyance. — The  al- 
teration of  a  deed  of  conveyance  after  delivery  will 
not  operate  to  reconvey  the  title  to'  the  grantor, 

1  Ante,  256. 
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though  the  holder  may  be  disabled  from  suing  on 
the  covenants  or  from  using  it  as  proof. 

§  327.  Ratification. — A  ratification  of  the  altered 
instrument  will  usually  render  it  valid  in  its  altered 
form  without  any  new  consideration.  But  a  contract 
fraudulently  altered  can  not  be  ratified  without  a  new 
•consideration,  and  some  authorities  deny  that  an  al- 
teration amounting  to  forgerry  can  be  ratified  at  all. 

Negligence — Filling  blanks — Instruments  deliv- 
ered in  blank.1 

§  328.  Evidence — Presumptions. — When  an  in- 
strument is  produced  appearing  upon  its  face  to  have 
been  altered,  the  question  arises,  when,  by  whom, 
and  with  what  intent,  the  alteration  was  made. 
Whether  there  is  a  presumption  for  or  against  it  is  a 
question  upon  which  the  decisions  are  conflicting. 

It  seems  generally  agreed  that  where  the  alteration  is 
suspicious  on  its  face,  as  where  it  is  in  different  hand- 
writing or  in  different  ink  from  the  rest  of  the  paper, 
or  is  clearly  in  the  interest  of  the  party  seeking  to 
make  use  of  the  instrument,  such  party  must  explain 
it.  In  view  of  this  state  of  the  law,  we  should  see  to 
it  that  all  papers  coming  to  us  as  evidence  of  our 
rights  are  free  from  alterations,  interlineations,  and 
erasures,  or,  if  any  do  appear,  that  they  are  noted  in 
the  attesting  clause. 

§  329.  Loss  of  written  instrument. — The  loss  of  a 
written  instrument  only  affects  the  rights  of  the  par- 
ties in  so  far  as  it  occasions  a  difficulty  of  proof.  An 
exception  exists  in  the  cases  of  negotiable  instru- 
ments. A  holder  who  loses  them  can  not  recover 
unless  he  gives  the  defendant  an  indemnity  against 
the  possible  claims  of  third  persons." 

1  Post,  §§  446,  448.  •Post,  §  471. 
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DISCHARGE   OF  CONTRACT   BY   BREACH. 

§  330.  In  general. — If  one  of  the  parties  to  a  con- 
tract has  broken  it,  or  any  stipulation  contained  in 
it,  he  becomes  liable  at  once  to  respond  to  the  other 
in  money  damages.  But  whether  a  breach  by  one 
party  to  a  contract  of  one  or  several  of  the  stipula- 
tions on  his  part  to  be  performed,  operates  to  dis- 
charge the  other  party  from  the  obligation  to  perform 
any  or  all  of  the  stipulations  binding  him  depends 
upon  a  variety  of  circumstances,  to  be  noticed  pres- 
ently. 

Forms  of  Breach. 

§  331.  Renunciation. — If,  before  performance  is 
due,  one  of  the  parties  to  a  contract  renounces  his 
liabilities  thereunder  and  declares  distinctly  and  un- 
equivocally that  he  will  not  perform,  this  constitutes 
a  breach  for  which  the  other  party  to  the  contract 
may  sue  without  waiting  for  the  time  of  performance 
fixed  by  the  contract  to  arrive,  except  where,  as  in 
the  case  of  notes  or  bonds,  the  contract  is  unilateral. 
The  promisee,  however,  need  not  treat  the  renuncia- 
tion as  a  breach.  He  may  treat  the  contract  as  still 
subsisting,  in  which  case  the  promisor  may  take 
advantage  of  whatever  intervening  circumstances 
justify  him  in  refusing  to  perform. 

§  332.  Party  rendering  performance  impossible. 
— If  a  party  to  a  contract,  before  performance  is  due, 
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so  conducts  himself  as  to  render  performance  impos- 
sible, this  is  a  breach  for  which  the  other  may  sue  at 
once.  This  rule  was  applied  where  a  party  agreed 
to  sell  and  deliver  certain  chattels  to  another  and  be- 
fore the  time  for  performance  had  arrived  sold  them 
to  a  third  party,  and  where  a  party  agreed  to  lease 
lands  to  another  for  a  certain  term  and  then  leased 
them  to  another  for  the  same  term. 

§  333.  By  non-performance. — The  failure  of  a 
party  to  a  contract  to  perform  any  stipulation  therein 
binding  on  him  is  a  breach  on  his  part,  giving  the 
other  party  a  right  to  damages  unless,  by  the  con- 
duct of  the  party  injured,  or  otherwise,  the  failure  to 
perform  was  in  some  way  justified  or  excused. 

.    Discharge  by  Breach. 

§  334.  Concurrent  conditions. — If  one  party  to  a 
contract  agrees  that  he  will  do  a  certain  thing  in 
consideration  that  the  other  shall  at  the  same  time 
do  something  else,  neither  party  can  sue  the  other 
unless  he  has  performed,  or  was  ready  and  willing  to 
perform,  his  own  part  of  the  agreement.  The  prom- 
ises are  said  to  be  dependent,  and  a  breach  by  one 
party  releases  the  other  from  his  obligation  to  per- 
form. 

§  335.  Independent  promises. — If  it  appears  to 
have  been  the  intention  of  the  parties  that  each  should 
perform  his  part  without  reference  to  performance 
by  the  other,  either  may  sue  the  other  for  non-per- 
formance without  showing  performance,  or  an  offer 
to  perform,  on  his  own  part,  and  a  breach  by  one 
does  not  discharge  the  other. 

§  336.  Independent  promises  not  favored. — But 
independent  promises  are  not  favored,  and  the  courts 
will  not,  as  a  rule,  construe  as  independent,  promises 
which  form  the  entire  consideration  for  each  other, 
and  the  failure  of  one  party  to  perform  his  promise 
will  exonerate  the  other  from  the  obligation  to  per* 
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form  on  his  part.  Thus,  in  contracts  for  the  sale  of 
goods,  the  obligation  of  the  seller  to  deliver  and  the 
buyer  to*  take  and  pay  for  them  are,  unless  credit  be 
given,  concurrent  conditions.  But  where  one  party 
contracts  for  the  purchase  of  land,  agreeing  to  pay 
the  purchase  price  from  time  to  time  in  certain  in- 
stallments, a  deed  to  be  given  him  on  the  payment 
of  the  last  installment,  his  promise  to  pay  all  the 
installments  except  the  last  one  are  independent  of 
the  covenant  to  convey  the  land,  and  he  may  be  sued 
for  each  installment  except  the  last  as  it  falls  due, 
though  the  seller  has  neither  conveyed  or  offered  to 
do  so. 

§  337.  Conditions  precedent. — Where  it  is  ex- 
pressly or  impliedly  agreed  that  the  liability  of  one 
party  to  perform  shall  be  conditional  upon  a  prior 
performance  by  the  other,  if  the  latter  fails  to  per- 
form, the  promisee  is  released,  unless  he  has,  by  his 
own  conduct,  prevented  performance  by  the  prom- 
isor. So,  if  a  party  agrees,  as  is  often  the  case,  to 
build  a  house,  the  work  to  be  done  to  the  satisfaction 
of  the  architect  or  engineer,  and  paid  for  only  on  the 
production  of  the  latter's  certificate  that  the  work  is 
properly  done  and  approved,  the  obligation  of  the 
owner  to  pay  is  conditional  upon  the  production  of 
such  certificate.  The  decision  of  the  architect  is  in 
such  cases  conclusive  upon  the  parties  in  the  ab- 
sence of  fraud  or  mistake.  But  if  the  certificate  is 
withheld  by  collusion  of  the  architect  and  the 
owner  the  contractor  can  recover  upon  proof  of  the 
fraud  and  of  performance.  Furthermore,  in  con- 
tracts for  personal  service,  unless  otherwise  agreed, 
full  performance  of  the  service  is  deemed  a  condition 
precedent,  in  most  states,  to  the  servant's  right  to 
his  pay,  and  if  he  leaves  without  cause  before  the 
term  of  service  expires  he  can  recover  nothing.1 

§338.  Subsidiary  promises  —  Breach  in  minor 
matter. — Where  a  contract  contains  several  prom- 

1  Post,  §  562. 
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ises  the  breach  of  one  of  which  does  not  frustrate 
its  main  object,  the  breach  of  such  subsidiary  prom- 
ise, not  going  to  the  root  of  the  matter  and  making 
the  performance  of  the  rest  a.  thing  different  in  sub- 
stance from  what  was  bargained  for,  will  not  dis- 
charge the  injured  party  from  his  obligation  to  per- 
form, though  it  will  entitle  him  to  damages  for  the 
breach  of  the  subsidiary  term.  Of  this  class,  ordi- 
narily, is  a  warranty  of  quality  in  a  sale  of  goods.1 
So,  where  a  building  contract  has  been  substantially 
performed  in  good  faith  the  contractor  may  recover, 
notwithstanding  trifling  defects,  which  may  be  paid 
for  in  damages."  Where  the  law  would  otherwise 
look  upon  a  term  as  subsidiary,  the  parties  may  ex- 
pressly agree  that  it  shall  be  vital  to  the  contract. 

§339.  Successive  steps — Installments  —  Contract 
severable. — Where  a  party  agrees  to  do  several 
things  forming  distinct  and  independent  items,  and 
the  price  to  be  paid  t>y  the  other  is  apportioned  to 
each  item,  a  failure  to  perform  as  to  one  item  will 
not,  by  many  authorities,  warrant  a  rescission  by  the 
other  of  the  entire  contract  if  the  party  in  default  is 
willing  to  perform  the  rest.  A  suit  for  damages  for 
the  partial  breach  is  the  remedy  of  the  injured  party. 
But  the  .parties  may  always  expressly  agree  that  a 
breach  as  to  part  shall  warrant  a  rescission,  and  it 
is  held  in  many,  though  not  in  all  of  our  courts, 
that  where  goods  are  to  be  delivered  and  paid  for  by 
installments,  a  failure  to  deliver  an  early  installment 
as  agreed  discharges  the  contract  and  releases  the 
buyer  from  his  obligation  to  take  and  pay  for  the 
rest.*  A  rescission  is  certainly  justified  where  a  fail- 
ure to  deliver  one  installment  is  accompanied  by 
words  or  conduct  indicating  an  intention  not  to  per- 
form as  to  the  remainder. 

§  340.  Waiver  of  right  to  rescind. — But  even 
though  one  party  to  a  contract  may  have  a  right  to 

lPost,  §871.  *Ante,  §281. 

■  Norrington  v.  Wright,  115  U.  S.  186,  and  cases  ritril. 
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rescind  for  some  defect  or  default  in  performance  on 
the  part  of  the  other,  he  may,  under  various  circum- 
stances, waive  his  right.  Thus,  while  one  who  has 
contracted  for  a  certain  quantity  of  goods  of  a  certain 
kind,  to  be  delivered  at  a  certain  time,  is  not  bound 
to  take  goods  of  a  different  kind,  or  a  less  quantity, 
or  at  a  different  time,  yet  if  he  voluntarily  and  with 
lull  knowledge  of  the  facts  receives  different  goods, 
or  receives  them  at  a  different  time,  or  accepts  a  less 
quantity,  knowing  that  no  more  will  be  delivered, 
he  can  not  afterward  rescind  for  the  breach,  but 
must  seek  his  remedy  for  the  defective  performance 
by  suit  for  money  damages.  So,  if  it  is  provided 
that  upon  non-payment  of  rent  at  the  appointed  time 
the  tenant  shall  forfeit  his  lease,  if  the  landlord 
afterward  accepts  rent  without  insisting  upon  the 
forfeiture,  it  is  waived.  Again,  if  a  master,  with 
full  knowledge  of  his  servant's  breach  of  duty  justi- 
fying a  discharge,  voluntarily  receives  him  back  or 
retains  him  in  his  service,  he  thereby  waives  his 
right  to  rescind  the  contract  and  discharge  the  serv- 
ant.1 

lPo*t,  §f  663, 1262. 


CHAPTER  XVIII. 

REMEDIES  FOB  BREACH  OF  CONTRACT. 

Damages. 

§  841.  The  sole  remedy  at  law, — The  common  law 
affords  no  remedy  to  prevent  a  breach  of  duty  or  to 
compel  the  fulfillment  of  a  contract  by  direct  means. 
This  equity  sometimes  does,  but  only  in  exceptional 
cases.1  The  common  ktw  contents  itself  with  wait- 
ing, until  a  tort  has  been  committed  or  a  contract 
broken,  and  then  awards  to  the  injured  party  a  com- 
pensation in  money  for  the  injury  sustained,  called 
damages.  While  this  remedy  is  often  imperfect  and 
sometimes  wholly  inadequate,  the  law  can  not,  usual- 
ly, in  its  practical  workings,  afford  a  better  one. 

§  342.  Object  of  damages  is  indemnity. — In  ac- 
tions for  the  breach  of  a  contract,  indemnity  is  the 
object  of  the  law.  In  other  words,  the  general  prin- 
ciple is  that  the  party  who  sustains  injury  by  reason 
of  a  breach  of  contract  is  entitled  to  be  placed,  so  far 
as  money  can  do  it,  in  the  same  position  that  he 
would  have  occupied  had  the  contract  been  per- 
formed. He  is  entitled  to  receive  both  losses  in- 
curred and  gains  prevented,  but  not  more  by  way  of 
punishment  to  the  defendant.  Yet  in  practice  this 
principle  of  actual  compensation  is  so  far  limited  by 
considerations  of  convenience  and  of  justice  towards 
defendants  that  the  damages  awarded  are  seldom  an 
exact  equivalent  of  the  injury.     Thus — 

§  343.  Direct  and  not  remote  consequences  con- 
sidered,— A  party  who  has  broken  his  contract  is 

1  Post,  §  349. 
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answerable,  as  a  rule,  only  for  such  damages  as  were 
present,  or  must  in  legal  contemplation  have  been 
present  to  his  mind  at  the  time  he  contracted,  or 
such  damages  as  would,  in  the  usual  and  ordinary 
course  of  events,  arise  naturally  from  his  default,  and 
not  such  as  have  arisen  from  some  unusual  circum- 
stance unknown  to  him  at  the  time  of  contracting, 
nor  such  as  have  arisen  from  the  operation  of  some 
unforeseen  cause  intervening  between  the  breach  and 
the  damages  demanded.  Thus,  one  does  not  pay 
money  which  is  due  ;  the  creditor  in  reliance  upon 
this  payment  has  made  no  other  arrangements ;  he  is 
therefore  unable  to  meet  an  engagement  of  his  own, 
his  credit  suffers,  his  insolvency  ensues,  and  he  is  ru- 
ined. Yet  the  defendant  will  be  held  liable,  ordina- 
rily, only  for  the  debt  and  interest,  for  the  insolv- 
ency of  the  plaintiff  was  due  directly  to  the  non-pay- 
ment of  the  debt  he  himself  owed,  and  the  defend- 
ant's default  was  only  the  cause  of  this  cause,  and 
the  consequences  were  not  such  as  necessarily,  or 
even  commonly,  follow  default  in  paying  a  debt. 

But  where  special  circumstahces  are  communicated 
by  the  plaintiff  to  the  defendant  at  the  time  of  con- 
tracting, the  latter  is  answerable  for  all  such  damages 
as  are  the  direct  and  natural  result  of  his  breach  of 
contract  under  the  circumstances  so  known  and  com- 
municated. Thus,  the  defendant  agreed  to  furnish 
the  plaintiff,  a  butcher,  with  as  much  ice  as  he  might 
need  to  keep  his  meat  fresh  during  the  summer,  well 
knowing  the  purpose  for  which  the  ice  was  required. 
In  July  the  defendant  ceased  to  furnish  ice.  A 
quantity  of  plaintiff's  meat  being  spoiled,  as  no  ice 
could  be  procured  elsewhere,  the  defendant  was  held 
liable  for  the  value  of  the  meat.  So,  if  a  vendor  of 
goods  knows  that  his  vendee  has  a  contract  to  resell 
them,  he  may  become  liable  for  the  loss  of  profits  on 
such  resale  if  he  fails  to  deliver  the  things  sold, 
otherwise  he  is  liable  only  for  the  difference  between 
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the  contract  price  and  the  market  price  at  the  time 
and  place  of  delivery. 

§  344.  Nominal  damages. — When  a  plaintiff  proves 
a  contract  in  his  favor  and  also  its  breach,  it  is  pre- 
sumed that  he  has  suffered  some  damage.  If  he  fails 
to  prove  any  actual  damage,  however,  he  is  entitled 
to  recover  a  mere  nominal  sum  (commonly  six  cents) 
for  the  technical  invasion  of  his  rights.  Such  sum 
is  called  nominal  damages. 

§  345.  Liquidated  damages — Penalty. — So  far  we 
have  supposed  that  the  parties  have  made  no  special 
agreement  as  to  the  amount  of  damages  to  be  paid  in 
case  of  breach.  They  may  make  such  an  agreement, 
however,  and  when  they  have  thus  assessed  the  dam- 
ages in  advance,  their  agreement  will  bind  them, 
unless  it  is  obnoxious  to  the  rules  below.  But  not 
every  agreement  as  to  damages  will  stand,  nor  should 
it.  Thus,  if  the  amount  stipulated  to  be  paid  as 
damages  is  manifestly  in  excess  of  any  injury  that 
could  possibly  flow  from  the  breach,  courts  will  dis- 
regard the  sum  so  fixed  and  treat  it  as  a  mere  penalty, 
up  to  which  only  actual  damages  may  be  recovered 
and  must  be  proved. 

§346.  Construction.  —  In  ascertaining  whether 
damages  are  liquidated,  or  a  penalty,  the  following 
rules  of  construction  are  commonly  applied  : 

( 1 )  If  the  contract  is  for  a  thing  of  a  certain  value, 
and  a  sum  in  excess  thereof  is  fixed  to  be  paid  upon 
breach,  such  sum  is  a  penalty  and  only  actual  dam- 
ages will  be  allowed.  This  is  invariably  the  rule 
where  a  larger  sum  is  agreed  to  be  paid  upon  default 
in  paying  a  smaller  one. 

(2)  Where  a  contract  consists  of  several  distinct 
matters  of  different  values,  and  the  same  sum  is  to 
be  paid  for  the  breach  of  any  one  of  them  as  for  the 
breach  of  all,  such  sum  is  a  penalty  and  not  liqui- 
dated damages. 

(3 )  Where  the  damages  that  would  follow  a  breach 
of  a  contract  are  in  their  nature  uncertain  in  amount, 
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the  plaintiff  may  recover  any  sum  agreed  upon  as 
liquidated  damages  as,  for  example,  where  the  agree- 
ment is  to  marry,  or  not  to  engage  in  a  particular 
business  within  reasonable  limits,  or  to  complete  a 
building  by  a  certain  day,  unless,  perhaps',  the  dis- 
proportion between  the  sum  stipulated  and  any  dam- 
ages that  might  ensue,  is  manifestly  gross  and  un- 
conscionable. 

§  347.  Exemplary  damages — Torts. — In  actions 
for  breach  of  contract,  unless  the  damages  are  stipu- 
lated, nothing  can  be  recovered  beyond  the  actual 
pecuniary  loss  sustained,  save  only  in  case  of  a 
breach  of  promise  of  marriage.  But  while  in  ac- 
tions of  tort,  as  well  as  upon  contract,  the  measure 
of  damages  is  the  actual  pecuniary  injury  suffered, 
yet  where  a  wrong  has  been  committed  under  circum- 
stances of  malice  or  oppression,  an  additional  sum, 
by  way  of  penalty  to  the  wrong-doer,  may  sometimes 
be  recovered.  Such  additional  sum  is  termed  exem- 
plary, or  punitory  damages,  and  sometimes  "  smart- 
money.'  ' 

§  348.  Damages  in  special  cases — Non-payment  of 
money. — In  actions  for  breach  of  contracts  to  pay 
money,  the  measure  of  damages  is  usually  the  debt, 
with  legal  interest  from  the  time  it  fell  due  to  the 
date  of  judgment.  But  where  a  debtor  has  agreed  to 
pay  higher  than  the  legal  rate,  though  not  an  usuri- 
ous rate,  or  a  rate  forbidden  by  law,  in  some  states 
that  higher  rate  of  interest  will  be  given  as  damages 
after  default.  In  others  only  the  legal  or  statutory 
rate  is  given  for  default  in  payment  of  the  principal 
and  stipulated  interest,  though  a  higher  rate  is 
agreed  to  be  paid  before  maturity.  The  operation  of 
the  latter  rule  may  probably  be  avoided  except  in 
Montana  and  Ohio,  by  inserting  after  the  agreed  rate 
the  words,  "  until  paid." 

Some  of  the  more  important  .applications  of  the 
foregoing  and  similar  rules  to  the  different  kinds  of 
contracts  are  discussed  hereafter. 
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Specific  Performance. 

§  349.  In  general. — By  the  common  law  the  only 
remedy  for  a  breach  of  contract  is  by  suit  for  money 
damages.1  Equity,  finding  this  remedy  in  many 
cases  totally  inadequate  to  complete  justice,  has, 
from  an  early  time,  compelled  the  defendant  in  cer- 
tain cases  to  do  that  which  he  agreed  to  do  or 
ought  in  equity  to  do  independent  of  agreement. 
But  specific  performance  is  never  granted  where  there 
is  an  adequate  remedy  at  law,  or  where,  by  reason  of 
fraud,  illegality,  duress,  lack  of  competent  parties 
and  the  like,  a  court  of  law  would  refuse  to  give 
damages. 

§  350.  Inadequate  remedy  at  law — Land. — Where 
the  remedy  by  action  at  law  is  adequate  courts  of 
equity  will  not  interfere.  Upon  this  ground  they 
seldom  decree  specific  performances  of  contracts  for 
the  sale  Of  personal  property,  except  such  things  as 
have  no  market  value  or  have  peculiar  value  to  the 
plaintiff,  as  works  of  art,  race  horses  and  breeding 
stock,  for  the  plaintiff  can,  if  disappointed  by  the 
defendant,  supply  himself  elsewhere,  and  sue  for 
damages  occasioned  by  having  to  pay  for  them  in 
the  market  more  than  the  contract  price.  But  if  one 
contracts  for  land  the  advantages  of  the  particular 
site,  the  neighborhood  and  other  matters  of  similar 
character  may  make  money  damages  a  totally  inade- 
quate remedy  for  the  vendor's  failure  to  convey. 
For  this  reason  equity  decrees  the  specific  perform- 
ance of  valid  contracts  for  the  conveyance  of  lands 
or  interests  therein  quite  as  much  as  a  matter  of 
right  as  a  court  of  law  gives  damages.  And  upon 
the  equitable  doctrine  that  the  remedies  ought  to  be 
mutual,  the  vendor  may  sue  for  specific  performance 
as  well  as  the  vendee. 

§  351 .  Other  cases. — Contracts  for  personal  serv- 
ices are  not,  as  a  rule,  specifically  enforced.    This 

lAntet  §341. 
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is  not  because  the  remedy  at  law  is  always  ade- 
quate, but  because  of  the  difficulty  of  supervising 
the  performance  of  an  act  or  series  of  acts  requiring 
the  exercise  of  skill,  discretion,  talent  or  taste. 
Thus,  equity  will  not  compel  a  singer  to  sing,  a  sur- 
geon to  operate,  or  a  teacher  to  teach.1  But  negative 
covenants  in  contracts  for  the  performance,  not  of 
ordinary,  but  of  special  or  unique  services,  will  some- 
times, in  effect,  be  specifically  enforced  by  injunc- 
tion, as  where  the  agreement  of  an  eminent  singer 
or  actor  is  to  sing  or  act  for  the  plaintiff  exclusively. 
Injunctions  have  also  been  granted  to  restrain  an 
author,  who  had  covenanted  not  to  do  anything  det- 
rimental to  the  sale  of  a  book  which  he  had  sold  to 
the  plaintiff,  from  publishing  a  rival  work  on  the 
same  subject,  and  to  restrain  the  carrying  on  of  cer- 
tain trades  by  a  lessee  contrary  to  the  covenants  of 
liis  lease.1 

1  See  Partnership ;  Post,  §  685.  *Ante,  §  45. 


CHAPTER  XIX. 

DISCHARGE  OF  RIGHT  OF  ACTION  RESULTING  FROM 
BREACH  —  LIMITATION  OF  ACTIONS  —  ACCORD  AND 
SATISFACTION — ARBITRATION   AND   AWARD. 

Limitation  of  Actions. 

§  352.  General  principle. — It  is  a  maxim  both  of 
law  and  policy  that  laws  should  assist  the  vigilant, 
not  those  who  sleep  over  their  rights.  While  this 
principle  is  best  and  most  frequently  exemplified  by 
certain  statutes,  called  statutes  of  limitations,  the  ob- 
ject of  which  is  to  bar  out  stale  and  doubtful  claims 
by  taking  away  the  remedy  for  their  enforcement  after 
a  certain  period  of  quiescence  on  the  part  of  the  cred- 
itor, there  are  some  other  matters  which  may  be  use- 
fully examined  first. 

§  353.  Common  law — Stale  debt — Presumption. — 
While  the  creditor's  delay,  however  long,  in  suing, 
did  not  debar  him  of  his  remedy  or  destroy  his  debt 
at  common  law,  yet  the  lapse  of  twenty  years  raised 
a  presumption  that  the  debt  had  been  paid,  whether 
it  was  due  on  specialty,  on  judgment,  or  on 
simple  contract,  provided  there  had,  in  the  meantime, 
been  no  recognition  of  it  by  the  debtor.  Further- 
more, courts  of  equity  and  of  admiralty  frequently 
refuse  to  enforce  claims  which,  from  lapse  of  time, 
they  deem  to  have  grown  stale  and  to  be  prosecuted 
in  bad  faith.  Such,  in  outline,  is  the  law,  inde- 
pendent of  the  statute  of  limitations,  still  acted  upon 
in  cases  the  statute  does  not  reach. 
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« 

§  354.   The  statute  of  limitations.— What  was  at 

•common  law  a  mere  presumption  the  statute  of  lim- 
itations has  raised  into  a  positive  bar,  by  providing 
that  actions  for  the  enforcement  of  certain  debts  and 
-claims  must  be  commenced  within  a  certain  time  or 
not  at  all.  The  statute  says,  in  effect,  to  plaintiffs: 
""You  have  had  a  reasonable  time  during  which  doors 
of  the  courts  have  been  open  and  their  machinery 
ready  to  move  in  your  behalf,  you  have  failed  to  avail 
yourself  of  the  privilege  accorded  you,  and  now,  the 
time  having  expired,  the  courts  are  closed  against 
you,  for  were  this  not  so  litigation  would  be  perpet- 
ual, titles  would  never  be  at  rest,  courts  would  be 
flooded  with  stale  and  doubtful  claims,  and  parties 
might  be  called  upon  to  pay  again  what  they  had 
paid  before,  or  else  to  preserve  their  receipts  and 
vouchers  indefinitely."  After  the  statute  of  lim- 
itations has  thus  cut  off  the  remedy  upon  a  debt  or 
claim,  it  is  said  in  popular  language  to  be  "outlawed," 
or,  in  law  phrase,  to  be  ' 'barred.' ' 

§  355.  Destroys  the  remedy,  not  the  right — The 
statute,  it  is  said,  bars  the  remedy,  and  not  the  right. 
The  contract  or  debt  is  still  in  existence  as  a  moral 
obligation,  according  to  most  courts,  though  there 
is  no  remedy  for  its  enforcement  after  the  lapse 
of  the  statutory  time.  Thus,  a  lien  on  personal 
property  by  pledge  is  not  destroyed  by  the  running 
of  the  statute  against  the  debt,  though  the  remedy 
by  action  to  recover  the  debt  is  gone.1 

§  356.  How  long  the  statute  runs. — While  the 
general  rules  pertaining  to  the  interpretation  of  the 
statutes  of  limitations  have  considerable  uniformity 
and  permanence,  the  periods  allowed  in  different 
states  within  which  actions  of  various  kinds  must  be 
commenced  differ  from  each  other,  and  are  occasion- 
ally changed,  rendering  it  impracticable  to  give  a 
oompend,  analysis,  or  index  of  the  different  statutes. 

1  Post,  §  967. 

Com.  Law — 10. 


146  COMMERCIAL  LAW.  §  357 

In  the  majority  of  states  the  time  for  the  commence- 
ment of  actions  upon  most  simple  contracts  is  limited 
to  six  years  after  the  cause  of  action  accrued.  Upon 
sealed  contracts,  the  time  is  often  ten  and  even  twenty 
years,  and  the  same  or  a  longer  time  is  allowed  for 
the  enforcement  of  a  judgment. 

§  357.  When  the  statute  begins  to  ran. — The  stat- 
utes always  provide  that  actions  shall  be  brought 
within  some  specified  time  "after  the  cause  of  the 
action  has  accrued,"  that  is,  from  the  time  an  action 
might  have  been  brought.  Thus,  if  credit  is  given, 
the  statute  begins  to  run  not  from  the  date  when  the 
debt  was  contracted,  but  from  the  time  when  pay- 
ment is  due.  So,  against  a  debt  payable  on  the 
happening  of  a  certain  event  or  contingency,  the 
statute  begins  to  run  from  the  happening  of  such 
event  or  contingency.  In  all  cases  where  demand  is 
necessary  to  fix  the  liability  of  a  party,  the  statutory 
time  is  computed  from  the  date  of  the  demand  and 
not  from  the  date  of  the  contract,  or  other  matter 
upon  which  the  debt  is  based.  Upon  notes  and 
other  obligations  for  the  payment  of  money  only 
"  on  demand,"  the  statute  runs  from  the  date  of  the 
debt  and  not  from  the  date  of  an  actual  demand,  for 
it  is  held,  somewhat  harshly,  that  no  demand  in  fact 
is  necessary  to  perfect  the  creditor's  right  of  action, 
the  suit  itself  being  sufficient  demand.  But  whether 
this  applies  to  bankers'  certificates  of  deposit  is  vari- 
ously decided.1  That  it  does  not  run  against  an  ordi- 
nary deposit  in  bank  subject  to  check,  until  demand 
is  actually  made  or  some  act  of  the  banker  has  dis- 
pensed with  it,  seems  well  settled.  An  obligation 
for  the  payment  of  money,  specifying  no  time  of 
payment  is  payable  in  legal  effect  on  demand,  and 
the  statute  runs  from  its  date. 

§  358.  Mutual  accounts. — In  the  case  of  mutual 
accounts,  that  is,  those  containing  both  debits  and 
credits,  most  courts  recognize  an  exception  to  the 

1  Post,  §  507. 
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general  rule,  and  the  statute  is  held  to  run,  not 
against  each  item  separately  from  its  date,  but 
against  the  balance  from  the  date  of  the  last  item. 
But  the  account  must  be  open  and  current  and  must 
consist,  not  of  items  on  one  side  only,  but  of  mutual 
credits,  which  it  appears  the  parties  intended  should 
be  set  off  against  each  other.  Mere  charges  on  one 
side  and  payments  on  the  other  do  not,  it  seems,  suf- 
fice. 

§  359.  Matters  postponing  or  interrupting  the  run- 
ning of  the  statute. — It  is  generally  stated  that  noth- 
ing can  ever  interrupt  the  running  of  the  statute. 
And  this  is  true  unless  the  statute  expressly  provides 
otherwise.  All  the  statutes,  however,  make  excep- 
tions, and  certain  matters  will,  by  the  express  terms 
of  the  statute,  either  prevent  it  from  beginning  to 
run,  or  interrupt  its  running  after  it  has  commenced. 

The*  infancy  or  insanity  of  the  plaintiff  is  an  al- 
most universal  exception  that  postpones  the  running 
of  the  statute.  But  insanity  of  a  plaintiff  occurring 
after  the  cause  of  action  has  accrued  will  not  post- 
pone the  running  of  the  statute,  unless  it  is  express- 
ly so  provided.. 

Absence  of  the  plaintiff '"  beyond  seas,"  meaning 
out  of  the  state,  or,  sometimes,  the  United  States,  is 
an  exception  in  some  statutes. 

By  most  of  the  statutes  the  absence  of  the  defend- 
ant from  the  state  or  countrv  where  the  cause  of  ac- 
tion  accrues,  is  an  exception  postponing  the  running 
of  the  statute.  Absence  from  the  state  when  the 
cause  of  action  accrues  must  be  distinguished  from 
subsequent  absence  or  removal  from  the  state. 
Such  subsequent  absence  or  removal  will  inter- 
rupt the  running  of  the  statute  only  where  it  is 
expressly  so  provided,  and  is  independent  of  pro- 
visions as  to  absence  at  the  time  the  cause  of  action 
accrues,  and  a  residence  out  of  the  state  must 
usually  be  acquired,  at, least  for  the  time  being.     A 
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mere  temporary  absence  upon  business  or  pleasure  is 
not  enough. 

§  360.  How  as  to  fraud  concealed. — In  many  juris- 
dictions, including  the  United  States  courts,  it  is 
the  settled  rule  that  in  cases  of  fraud,  concealed  by 
the  plaintiff  from  the  defendant,  the  statute  runs,  in 
equity  at  least,  hot  from  the  time  the  cause  of  action 
accrued,  but  from  the  time  the  plaintiff  discovered, 
or  might  with  reasonable  diligence  have  discovered  it. 

§  361.  New  promise — Acknowledgment. — Any  fresh 
and  unequivocal  promise  to  pay  a  debt  once  barred  by 
the  statute  revives  the  remedy  and  causes  the  statute 
to  run  anew  from  the  date  of  such  promise.  Such 
new  promise  gives  rise  to  a  new  cause  of  action 
founded  upon  the  old  debt  as  a  consideration.  And 
a  new  promise  to  pay  a  debt,  made  after  the  statute 
has  commenced  to  run  but  before  the  original  cause 
of  action  has  been  barred,  causes  the  statutory  time 
to  run  anew  from  the  date  of  the  new  promise. 

§  362.  Sufficiency  of  promise  or  acknowledgment 
— Writing. — A  new  promise,  direct  and  unequivocal, 
to  pay  the  debt  is  sufficient.  But  if  it  be  to  pay 
upon  condition,  as  when  able,  or  when  in  funds, 
the  plaintiff  must,  in  order  to  recover  on  the  new 
promise,  show  performance  of  the  condition,  as,  that 
the  defendant  was  able  or  in  funds.  A  bare  admis- 
sion by  the  debtor  without  more,  that  he  owes  the 
debt,  will  not,  in  most  states,  remove  the  bar  of  the 
statute.  It  must,  to  have  that  effect,  be  consistent 
with  a  promise  to  pay,  so  that  the  law  can  infer  such 
promise  from  the  acknowledgment  itself.  If  accom- 
panied by  a  distinct  refusal  to  pay,  it  would  be  every- 
where insufficient.  But  further  the  decisions  are  not 
harmonious.  In  many  states  a  new  promise  or  ac- 
knowledgment must  be  in  writing  and  signed  by  the 
party  to  be  charged,  though  otherwise,  as  to  its  suffi- 
ciency, the  law  remains  the  same.  Except  in  three 
or  four  states,  this  does  not  change  the  effect  of  part 
payment,  so  as  to  require  written  evidence  thereof. 
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§  363.  Part  payment. — Part  payment  of  principal 
or  interest  usually  causes  the  statute  to  run  again 
from  the  date  when  it  was  made,  whether  the  debt 
has  been  barred  or  not,  on  the  ground  that  as  actions 
speak  louder  than  words,  it  furnishes  a  ground  for 
implying  a  new  promise  to  pay.  The  part  payment 
may  be  in  property  accepted  by  the  creditor,  or  by 
the  bill  or  note  of  a  third  person.  But  the  payment 
must  be  made  as  a  part  of  a  larger  debt,  otherwise  it 
will  be  a  payment  only  so  far  as  it  goes,  leaving  the 
balance  outlawed  as  before.  And  if  there  is  a  dis- 
tinct denial  of  any  debt  beyond  the  sum  actually 
paid,  the  bar  of  the  statute  will  remain  as  to  the  rest. 

§  364.  By  whom. — The  acknowledgment  or  part 
payment  must,  in  order  to  remove  the  bar  of  the 
statute  or  set  it  running  anew,  be  made  by  the  debtor 
or  his  authorized  agent,  and  except  in  a  few  states  it 
must  be  made  to  the  creditor  or  his  authorized  agent. 
Whether  one  of  several  joint  debtors  not  a  part- 
ner, and  not  specially  authorized  to  bind  the  others 
by  a  part  payment,  new  promise,  or  acknowledg- 
ment, can  take  the  debt  out  of  the  statute  as  to  the 
rest,  has  been  differently  decided.1 

Accord  and  Satisfaction. 

§  365.  Definition. — Accord  and  satisfaction  is  a 
common  method  of  discharging  a  contract  or  a  cause 
of  action,  whether  it  arises  from  a  breach  of  a  con- 
tract or  the  commission  of  a  tort,  and  may  be  defined 
as  the  substitution  of  an  agreement  between  the  par- 
ties in  satisfaction  of  such  a  cause  of  action  and  an 
execution  of  such  agreement.  Thus :  A  owes  B 
$50;  A  gives,,  and  B  receives,  a  cow,  in  full  satis- 
faction of  the  debt ;  such  debt  is  discharged  as  com- 
pletely as  if  it  had  been  fully  paid  in  money. 

§  366.  The  rule  of  consideration  herein. — The  rule 
of  consideration  has  received  a  somewhat  strained 

lPo$t,  §  703. 
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and  technical  application  to  the  subject  before  us. 
Thus,  if  in  the  case  above,  B  had  agreed  to  forego 
the  debt  without  payment  or  without  performance, 
such  agreement  would  be  no  defense  in  the  absence 
of  a  sealed  release,  upon  the  ground  that  there  was 
no  consideration  for  B's  agreement  to  waive  his 
rights;  and  had  A  paid  and  B  received  $25  in  full 
satisfaction  of  the  $50  debt,  the  satisfaction  would 
have  been  good  only  to  the  extent  of  the  amount 
actually  paid,  upon  the  ground  that  B  had  no  con- 
sideration for  his  promise  to  forego  the  rest.  But 
while  the  rule  exemplified  by  these  cases  is  settled 
law,  except  in  a  few  states  where  statutes  have 
altered  the  rule,  it  is  said  to  be  entirely  technical  and 
not  very  well  supported  by  reasons.  The  courts, 
therefore,  have  been  equally  technical  on  finding  a 
consideration  beyond  the  part  payment  to  support 
the  defense  of  accord  and  satisfaction. 

§  367.  What  a  sufficient  consideration. — If,  in  con- 
sideration that  the  debtor  will  pay  a  part  before  the 
debt  is  due,  or  at  a  different  place,  the  creditor  agrees 
to  forego  the  rest,  this  is  sufficient,  and  a  payment 
and  acceptance  of  the  part  at  the  earlier  date  or  at 
such  different  place  will  discharge  the  debt. 

And  if  the  debt  is  unliquidated,  uncertain  or  in 
dispute,  the  payment  or  acceptance  in  full  of  a  smaller 
sum  than  may  prove  to  be  really  due  is  a  complete 
satisfaction. 

And  if  in  discharge  of  a  money  debt  the  creditor 
accepts  in  full  some  different  thing,  as  merchandise 
or  services,  he  can  not  sue,  for  the  law  will  not  dis- 
turb the  estimate  of  value  which  the  parties  have 
made,  though  the  thing  received  be  clearly  less  in 
value  than  the  debt.  Upon  the  same  principle,  if 
the  creditor  receives  in  full  satisfaction  the  obligation 
of  a  third  person,  though  for  a  less  sum,  the  debt 
is  discharged,  and  the  debtor's  own  negotiable  note 
given  and  accepted  in  full  is  a  satisfaction  of  a  larger 
debt,  is  likewise  a  complete  discharge,  the  considera- 
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tion  being  the  supposed  benefit  to  the  creditor  arising 
from  the  transferable  quality  of  the  note. 

If  in  satisfaction  of  a  larger  sum  the  creditor  takes 
the  debtor's  mere  promise  of  a  smaller  sum,  the  res- 
idue is  not  discharged  except  as  above.  But  if  the 
debtor's  promise  to  pay  a  smaller  sum  is  accepted, 
provided  it  be  secured  by  surety  or  by  pledge  or  lien, 
and  this  is  done,  the  satisfaction  is  complete. 

§  368.  Same— Several  creditors— Composition. — 
If  several  creditors  of  the  same  debtor  agree  with  the 
debtor  and  each  other  to  accept  in  full  satisfaction 
less  than  is  really  due,  all  are  bound  as  soon  as  the 
part  payment  is  made,  for  the  forbearance  of  each 
is  supposed  to  benefit  the  others  who  might  other- 
wise lose  their  debts.  Such  an  agreement  is  called  a 
composition  with  creditors,  and  if  it  is  embodied  in  a 
sealed  writing  the  instrument  is  called  a  composition 
deed.  Yet  all  are  bound  if  they  have  all  agreed, 
even  where  there  is  no  seal,  provided  they  have  not 
been  defrauded 1  and  the  debtor  has  performed  or 
offered  to  perform  his  part  of  the  agreement. 

§  369.  Sealed  release. — A  single  creditor  may  re- 
lease his  debtor  by  an  instrument  under  seal  without 
payment  of  the  whole  or  any  part  of  the  debt,  for  the 
seal  imports  consideration,  or,  more  properly,  sup- 
plies the  place  of  it. 

§  370.  Accord  executory. — It  is  generally  laid 
down  that  accord  without  satisfaction  is  no  bar. 
This  means  that  unless  the  debtor  has  given  and  the 
creditor  received  what  it  was  agreed  upon  between 
them  should  satisfy  the  debt,  there  is  no  defense  to 
an  action  for  the  original  claim.  But  this  does  not 
mean  that  the  acceptance  of  a  new  promise  in  place 
of  the  old  is  not  a  good  defense  where  it  is  the 
clear  intention  of  the  parties  that  the  new  promise 
rather  than  the  performance  shall  satisfy  the  debt, 

1  Ante,  §  240. 
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as  where  a  debtor's  note  is  received  in  absolute  pay- 
ment of  a  pre-existing  obligation. 


Arbitration  and  Award. 

There  is  a  growing  tendency  among  business  men 
to  avoid  the  courts  and  to  settle  their  disputes  by 
arbitration  before  persons  of  their  own  choosing. 
They  often  feel  that  they  can  obtain  a  more  intelli- 
gent, prompt  and  satisfactory  determination  from  the 
experienced  and  sensible  lawyers  and  merchants 
whom  they  select  than  they  can  expect  from  the  aver- 
age jury. 

§  371.  Definition. — Arbitration  is  the  investigation 
and  determination  by  one  or  more  unofficial  persons, 
called  arbitrators,  of  matters  in  dispute  between  con- 
tending parties,  who  have  chosen  them  to  determine 
the  same.  The  agreement  or  contract  by  which  the 
parties  undertake  to  refer  a  matter  to  arbitration  is 
called  a  submission.  The  judgment  of  the  arbi- 
trators, and  also  the  paper  on  which  it  is  written,  is 
called  an  award.  Generally  all  civil  matters  of 
doubt  or  difference  may  be  submitted  to  arbitration. 

§  372.  Arbitration  purely  voluntary — The  submis- 
sion.— A  submission  to  arbitration  is  a  purely  volun- 
tary act  on  the  part  of  the  disputants.  But  in  many 
states  are  statutes  which,  while  they  do  not  make 
arbitration  compulsory,  prescribe  a  certain  form  for 
the  submission,  and  provide  specially  for  the  en- 
forcement of  awards  where  the  parties  have  pro- 
ceeded in  strict  accordance  with  the  statute. 

The  submission,  at  common  law,  may  be  oral  or 
in  writing,  sealed  or  unsealed.  But  where  the  thing 
in  controversy  can  be  transferred  only  by  writing  or 
under  seal,  an  award  purporting  to  pass  the  title  is 
void  unless  the  submission  was  in  writing  or  under 
seal.  Submission  under  statutes  must  be  in  the 
form  prescribed  by  the  legislature. 
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§  373.  Effect  of  submission  on  the  jurisdiction  of 

courts.— While  an  agreement  to  refer  legal  disputes 
to  arbitration  may  be  valid,  no  such  agreement 
can  oust  of  their  jurisdiction  the  ordinary  tribunals 
to  which  a  litigant  might  appeal,  and  no  court 
of  equity  will  enforce  it.  The  party  refusing 
to  abide. by  his  agreement  to  arbitrate  may  still  re- 
sort to  the  courts,  but  may  be  liable,  in  an  ordinary 
action  for  damages,  for  breach  of  his  agreement  to 
arbitrate.  As  parties  to  contracts  may  bind  them- 
selves by  stipulated  damages,1  so  they  may  bind 
themselves  by  express  agreement  that  the  amount  of 
damages  shall  be  settled  or  determined  by  arbitrators 
before  any  suit  shall  be  brought.  When  such  is  the 
case,  arbitration  or  an  offer  to  arbitrate  the  amount 
of  damages  is  a  condition  precedent  to  the  right  to 
sue.* 

§  374.  Effects  of  award  —  Impeachment.  —  An 
award  once  properly  made  is  binding  on  the  parties. 
It  operates  between  them  substantially  as  a  judgment 
of  a  court,  and  while  unimpeached  for  cause,  it  is, 
in  like  manner,  final  and  conclusive  as  to  all  matters 
submitted  to  and  passed  upon  by  the  arbitrators.  But 
if  an  award  is  clearly  the  result  of  fraud,  partiality 
or  misconduct  on  the  part  of  the  arbitrators,  it  will  be 
set  aside.  To  hear  the  statements  or  talk  with  a 
party  privately  touching  the  matters  in  dispute  be- 
fore the  award  is  made  up  is  misconduct.  As  to 
mistakes  of  law  or  fact,  the  decisions  are  not  in  har- 
mony. It  seems  to  be  the  prevailing  view  that  an 
error  of  law,  or  a  mistaken  judgment  as  to  the  exist- 
ence of  given  facts,  is  not  ground  for  impeaching  the 
award  and  throwing  the  case  into  the  courts  for  a 
retrial. 

1  Antrim,  'Jtof,  fU17. 
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BY   WHAT   LAW  THE   CONTRACT   IS   GOVERNED. 

§  375.  The  general  rule.— The  laws  of  a  state  or 
nation  have  no  force  or  authority  outside  its  bounda- 
ries, except  so  far  as  it  is  the  law  or  policy  of  other 
states  or  nations  to  recognize  and  enforce  them.  But 
the  courts  of  one  state  or  nation  often  recognize  and 
give  effect  to  the  laws  of  other  states  and  nations  on 
the  ground,  it  is  said,  of  comity.  The  comity  of 
states  and  nations  is  the  species  of  courtesy,  largely 
reciprocal,  existing  between  them,  arising  from 
deference  and  good  feeling,  and  motives  of  policy, 
convenience  and  justice.  For  the  purpose  of  this 
discussion  the  several  states  of  the  Union  are  to  be 
regarded,  for  most  purposes,  as  foreign  to  each 
other. 

Laying  aside  other  matters  of  private  international 
law,  or  the  conflict  of  laws,  as  the  subject  before  us  is 
called,  the  following  may  be  considered  quite  well 
settled  as  applicable  to  contracts  generally. 

§  376.  Law  of  the  place  of  contracting. — The  law 
of  the  place  where  the  contract  is  made  determines, 
in  general,  its  validity  and  interpretation,  and  if 
valid  where  made  it  is  usually  valid  everywhere, 
while  a  contract  void  where  made  is  void  in  every 
other  place.  But  the  rule  that  a  contract  valid 
where  made  is  valid  everywhere  is  subject  to  the  im- 
portant exception  that  no  state  will  recognize  as 
valid  any  contract  that  is  contrary  to  the  policy  of  its 
laws,  or  destructive  of  the  interests  of  its  citizens,  or 
contrary  to  the  prevalent  notions  of  good  morals,  or 
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in  fraud  of  its  laws,  though  such  contract  was  per- 
fectly valid  and  enforceable  where  made. 

§  377.  Place  of  performance. — Subject  to  the  rules 
above,  the  law  of  the  place  where  a  contract  is  made 
ordinarily  determines  for  all  courts  in  all  places  its 
validity  and  construction.  But  this  is  true  only 
where  the  contract  is  to  be  performed  where  made. 
If  it  appears  that  a  contract  made  in  one  place  was 
intended  to  be  performed  in  another  place,  or  was 
made  with  unmistakable  reference  to  its  laws,  then 
it  will  be  governed,  as  to  its  construction,  validity, 
obligation  and  the  mode  of  performance,  by  the  law 
of  the  latter  place. 

§  378.  Real  property. — Land  is  governed  by  the 
law  of  the  place  where  it  is  situated,  and  the  title 
thereto  can  be  acquired  and  lost,  whether  by  grant, 
by  contract,  or  by  operation  of  law,  only  in  the  man- 
ner prescribed  by  the  law  of  the  place  where  it  lies. 

§  379.  Place  of  enforcement — Remedy. — The  rem- 
edy and  procedure  for  the  enforcement  of  a  con- 
tract is  governed,  as  a  rule,  solely  by  the  law  of  the 
place  where  the  remedy  is  sought ;  for  courts  can  not 
adopt  the  remedies  and  forms  of  trial  prevailing  in 
foreign  courts  without  great  and  manifest  incon- 
venience. So  a  court  applies  the  statute  of  limita- 
tions in  force  where  it  sits,  whether  the  debt  is 
barred  by  the  statutes  of  the  state  or  country  where 
the  contract  was  made  or  to  be  performed,  or  not, 
unless,  by  the  law  of  the  place  where  the  contract 
was  made,  the  statute  was  so  framed  as  to  destroy  the 
right  as  well  as  the  remedy. 

Authorities. 

The  latest  American  treatise  on  contracts  is  Beach 
on  Contracts,  1897,  in  two  volumes,  particularly 
valuable  for  its  ample  citation  of  the  latest  decisions. 

Parsons  on  Contracts,  of  which  the  8th  edition, 
1893,  is  the  latest,  has  been  the  standard   American 
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authority  on  the  general  subject  for  many  years. 
Its  volume  and  the  methods  of  arrangement  are  such 
as  render  it  better  to  be  consulted  than  to  be  read  in 
.course  by  those  seeking  a  knowledge  of  general  prin- 
ciples. There  are  other  works  on  the  subject,  chiefly 
English,  having  similar  value. 

Bishop  on  Contracts,  1887,  is  a  treatise  of  excep- 
tional merit,  being  remarkable  for  the  accuracy  and 
force  with  which  general  principles  are  stated  and 
developed.  Lawson  on  Contracts,  1893  ;  Clark  on 
Contracts,  1895,  and  Harriman  on  Contracts,  1897,  are 
chiefly  designed  for  students'  use.  Pollock  on  Con- 
tracts, 2d  Am.  edition,  1885,  a  very  philosophical 
work  by  an  English  jurist,  treats  chiefly  of  the 
formation  of  contracts.  Anson  on  Contracts,  another 
English  work  of  which  there  are  several  American 
editions,  has  suggested  the  arrangement  of  the  gen- 
eral subject  as  so  far  developed. 

Benjamin's  Principles  of  Contract,  1898,  contains 
a  surprisingly  accurate  statement  of  general  princi- 
ples within  a  very  small  compass.  Teachers  will  find 
it  a  great  help  in  refreshing  their  minds  by  review. 

Keener  on  Quasi-Con  tract  treats  of  the  so-called 
"  contracts  created  by  law." 

On  such  special  topics  as  fraud,  duress  and  undue 
influence,  much  learning  will  be  found  in  works  on 
equity,  and  in  such  special  works  as  Bigelow  on 
Fraud. 

Browne  on  the  Statute  of  Frauds,  5th  edition, 
1895,  treats  exhaustively  of  that  important  statute. 
On  the  Statute  of  Limitations,  see  Wood  on  Limita- 
tions, 2d  edition,  1893. 

Public  policy  in  the  law  of  contracts  is  exhaustively 
discussed  in  Greenhood  on  Public  Policy,  1886. 

Standard  works  on  torts,  domestic  relations,  equity, 
damages  and  other  special  branches  will  be  found 
helpful. 


CHAPTER  XXI. 

NEGOTIABLE  CONTRACTS,  WITH  PARTICULAR  REFERENCE 
TO  BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

§  380.  In  general. — Having  discussed  the  nature, 
formation,  interpretation  and  discharge  of  contracts  in 
general,  we  now  come  to  examine  the  law  governing  a 
class  of  contracts  that  play  a  most  important  part  in  the 
commercial  and  economic  operations  of  modern  so- 
ciety. These  contracts  are  called  negotiable,  and 
form,  as  it  were,  a  kind  of  exchange  medium  or  sub- 
stitute for  money,  economizing  the  use  of  currency 
and  the  precious  metals  to  an  enormous  degree.  In 
fact,  their  very  use  as  a  substitute  for  money  has 
served  to  formulate  with  re'spect  to  them  a  body  of 
law  in  many  respects  different  from  that  which  gov- 
erns ordinary  contracts.  The  instruments  in  ques- 
tion are,  most  commonly,  bills  of  exchange,  promis- 
sory notes  and  bank  checks,  for  to  them  the  quality 
of  negotiability  is  most  frequently  annexed. 

Nature  and  Elements. 

§  381.   Assignability  and  negotiability  contrasted. 

— We  have  already  seen  that  the  rights  under  a  con- 
tract may  usually  be  assigned,  so  as  to  enable  the 
assignee  or  purchaser  of  them  to  sue  and  recover  if 
the  party  from  whom  he  derived  his  title  could.  We 
have  also  seen  that  the  assignee  of  an  ordinary  debt 
or  chose  of  action  is  subject  to  be  met  in  the  enforce- 
ment of  his  claim  by  whatever  defenses  existed  or 
/trose   between   the   debtor  and    original    creditor, 
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not  only  at  the  time  of  assignment,  but  down  to  the 
time  when  the  debtor  had  notice.of  it.  Furthermore, 
the  assignee  is  permitted  to  sue  at  law,  in  the  ab- 
sence of  statute,  only  in  the  name  of  his  assignor.1 

If  an  instrument  is  negotiable,  however,  its  assign- 
ment in  conformity  with  mercantile  custom  gives  the 
assignee  a  legal  title  and  a  right  to  sue  in  his  own 
name.  No  notice  to  the  debtor  is  necessary  to  per- 
fect this  title,  and  the  assignee  may  enforce  payment 
by  suit  without  being  subject  to  be  met  by  defenses,  not 
apparent  upon  the  face  of  the  paper,  of  which  he  had 
neither  knowledge  nor  notice  at  the  time  he  took  it 
and  gave  value  for  it.  In  this  respect  a  negotiable 
instrument  is  analogous  to  money,  for  one  who  takes 
coin  or  currency  from  a  thief  or  ^  ^nder  without 
knowledge  of  the  loss  or  theft,  giving  value  in  ex- 
change therefor,  can  hold  it  against  the  world,  in- 
cluding the  true  owner.  In  fact,  this  very  rule  as 
to  theft  or  finding  applies  to  negotiable  instruments 
which,  being  payable  to  bearer,  or  indorsed  in  blank, 
are  transferred  like  money  by  mere  delivery.  These 
rules  are  grounded  in  public  policy  which  demands 
that  both  money  and  the  instruments  which  do  its 
work  should  be  taken  fearlessly,  so  that  their  circu- 
lation will  be  encouraged  and  promoted. 

§  382.  What  instruments  are  negotiable. — Origi- 
nally the  quality  of  negotiability  was  conferred  by 
the  custom  of  merchants  upon  foreign  bills  of  ex- 
change alone.  Later  it  was  extended  to  domestic 
bills,  promissory  notes  and  bank  checks.  But  even 
these  instruments  may  be  drawn  in  such  form  as  to 
be  non-negotiable,  when  they  are  subject,  in  general, 
to  the  ordinary  law  of  assignment.2 

§  383.  Bills  of  exchange,  definition  and  nature. — 
A  bill  of  exchange  is  an  unconditional  written  order 

lAntef  §  243,  et  seq. 

1  In  a  few  states  notes  are  only  negotiable  when  payable  at  a 
bank,  or  when,  in  addition  to  the  ordinary  words  of  negotiability,  • 
they  contain  the  words,  "without  discount  or  defalcation,  "or  the 
words,  "value  received." 
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by  one  person  upon  another,  directing  him  to  pay  to 
a  third  person,  or  to  his  order,  or  to  the  bearer,  a  sum 
of  money  therein  named.  The  term  draft  is  some- 
times used  as  the  equivalent  of  bill  of  exchange,  but 
it  is  a  more  general  term  and  includes  other  orders 
for  money,  or  even  for  goods.  The  party  who  draws 
a  bill  is  called  the  drawer;  the  party  upon  whom  it 
is  drawn  is  called  the  drawee,  and  the  party  in  whose 
favor  it  is  drawn  is  called  the  payee. 

A  bill  of  exchange  is  commonly  in  the  following 
form: 

£1,000.  New  York,  July  1,  1894. 

Ten  days  after  sight  of  this  first  of  exchange 
(secon'd  and  third  unpaid)  pay  to  the  order  of  Henry 
Houghton  one  thousand  pounds  sterling,  and  charge 
the  sajne  to  the  account  of      William  Whitnall. 

To  George  M.  Powers,  London,  England. 

As  illustrating  the  use  of  this  bill,  suppose  Whit- 
nall, of  New  York,  has  sold  to  Powers,  of  London,  a 
quantity  of  flour  worth  £1,000,  and  that  Miles,  of 
New  York,  has  bought  of  Wilson,  of  London,  a  quan- 
tity of  cloth  worth  a  like  sum.  If  the  indebtedness 
of  these  parties  were  to  be  adjusted  by  the  shipment 
of  coin  £2,000  would  be  withdrawn  from  the  chan- 
nels of  trade  during  the  period  of  transportation. 
Add  to  this  the  cost  of  insurance  and  shipment  and 
the  trouble  and  inconvenience  to  the  parties,  and  we 
have  some  idea  of  the  advantage  derived  from  the 
use  of  a  bill  of  exchange.  In  this  case  Houghton 
pays  Whitnall  for  the  bill  in  New  York,  and  is  then 
entitled  to  receive  the  money  in  London.  Houghton 
transfers  his  title  to  these  funds  to  his  London  cred- 
itor by  indorsement;  that  is,  by  writing  upon  the 
back  of  the  bill,  "Pay  to  the  order  of  Edward  Wil- 
son/' and  transmits  it  to  Wilson.  Wilson  presents 
it  to  Powers,  in  London,  who  writes  on  the  face  of 
it,  "Accepted,  July  12th,  1894,"  and  signs  his  name. 
On  the  thirteenth  day  after  acceptance  Wilson  pre- 
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sents  the  bill  to  Powers,  who  pays  it.  So  far  as  the 
transportation  of  the  money  is  concerned,  the  flour 
and  cloth  have  been  made  to  pay  for  each  other. 
This  transaction  is  a  simple  illustration  of  what  is 
done  every  day  in  the  business  world. 

This  bill  has  still  another  use.  It  may  pass  from 
hand  to  hand  very  much  like  money.  Wilson  may, 
during  the  thirteen  days  it  has  to  run,  transfer  his 
title  to  Jones  by  an  indorsement  like  that  through 
which  he  acquired  his  title.  Jones  and  others 
after  him  may  transfer  the  bill  in  like  manner  in  the 
payment  of  debts  or  in  consideration  of  money  or 
goods.  When  it  is  finally  paid  by  Powers  at  matur- 
ity it  may  have  served  the  purpose  of  money,  in  an 
indefinite  number  of  transactions. 

§  384.  Foreign  and  inland  bills.— A  foreign  bill  of 
exchange  is  a  bill  drawn  in  one  state  or  country  and 
payable  in  another  state  or  country;  an  inland  bill 
of  exchange  is  a  bill  drawn  and  made  payable  in  the 
same  state  or  country. 

The  distinction  between  foreign  and  inland  bills  of 
exchange  is  important  lor  several  reasons.  If  a  for- 
eign bill  is  dishonored  by  non-payment  or  non-ac- 
ceptance it  must  be  protested  in  order  that  the  drawer 
may  be  held  liable  for  its  payment.1  The  distinction 
is  also  important  in  determining  what  law  is  to  gov- 
ern in  respect  to  tha  validity,  interpretation  and 
effect  of  the  contracts  of  the  several  parties  interested. 
A  bill  drawn  in  one  state  of  the  Union  and  payable 
in  another  is  a  foreign  bill. 

§  385.  Sets  of  exchange. — Foreign  bills  of  ex- 
change are  usually  drawn  in  triplicate  in  order  to 
expedite  their  transmission  and  insure  their  receipt 
by  the  payee.  The  three  bills  are  called  a  set.  In 
law  they  all  constitute  one  instrument,  each  being 
so  worded  as  to  give  warning  of  the  others.  Thus, 
the  first  would  read,  "Pay  to  the  order  of  A  this 
first  of  exchange  (second  and  third  unpaid),0  and 

1  Post,  §§  464  and  480,  et  seq. 
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the  second  and  third  would  give  warning  of  the  others 
i~i  like  manner.  Where  one  of  the  bills  of  a  set  is 
paid,  the  others  stand  void.  But  the  drawee  should 
take  care  not  to  accept  more  than  one  part,  for  if  he 
accepts  more  he  may  be  liable  to  different  holders  of 
the  several  parts.  Only  one  part  should  be  indorsed 
and  negotiated,  for  if  the  payee  negotiates  two  or 
more  parts  he  may  be  liable  as  an  indorser  for  the 
payment  of  them  to  all  the  different  holders  in 
whose  hands  they  are  dishonored. 

§  386.  Note— Definition  and  use. — A  promissory 
note  is  an  unconditional  written  promise  to  pay  to 
another's  order  or  to  bearer  a  specified  sum  of  mon- 
ey at  a  specified  time.  The  party  promising  is  called 
the  maker,  and  the  party  to  whom  the  promise  is  made 
is  called  the  payee. 

A  negotiable  note  is  commonly  in  the  following 
form : 

$700  Detroit,  Mich.,  Oct.  1st,  1894. 

Sixty  days  after  date  I  prbmise  to  pay  to  the  order 
of  Frank  Boyd  seven  hundred  dollars,  value  re- 
ceived, with  interest  at  five  per  cent,  per  annum  un- 
til paid.  Joseph  Armstrong. 

Armstrong  buys  goods  of  Boyd  on  sixty  days'  time 
coid  gives  him  a  note  as  above.  Before  the  term  of 
credit  has  expired,  Boyd  n&ds  money  or  additional 
goods.  Cook  is  willing  to  lekjhimliave  either,  pro- 
vided he  will  give  him  this  claim  against  Armstrong. 
Boyd  transfers  it  to  Cook  by  indorsing  it  on  the  back, 
"  Pay  to  the  order  of  Cook."  Cook  may  indorse  it 
further,  and  so  may  his  transferee.  The  contract 
may  thus  pass  from  hand  to  hand  indefinitely,  per- 
forming as  it  goes  the  function  of  money,  until  it  is 
finally  presented  to  Armstrong  at  maturity  and  paid 
by  him. 

§  387.  Cheek,  definition,  nature  and  use. — A  check 
is  a  brief  order  or  draft  on  a  bank  or  banker,  direct- 
Com.  Law— 11. 
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ing  the  payment  of  a  sum  of  money  to  a  third  person 
on  demand. 

The  parties  are  called  the  drawer,  drawee  ( bank) , 
and  payee,  as  in  a  bill  of  exchange. 

Milwaukee,  Sept.  9th,  1897. 
First  National  Bank,  Milwaukee : 

Pay  to  the  order  of  Albert  Barnes $200.00 

Two  Hundred Dollars. 

B.  J.  Johnson. 

While  a  check  has  many  of  the  characteristics  of 
a  bill  of  exchange,  it  is  in  some  respects  essentially 
different.  It  is  always  drawn  upon  a  bank  or 
banker,  while  a  bill  may,  but  need  not  be,  so  drawn, 
and  is  payable  upon  demand  without  grace.  The 
importance  of  distinguishing  between  checks  and 
drafts,  however,  may  not  be  clear  without  some  ex- 
planation. A  check  is  not  subject  to  the  law  of  ac- 
ceptance in  the  ordinary  sense  ;  and  though  it  may 
be  certified,  which  is  very  similar  to  acceptance,  cer- 
tification usually  releases  the  drawer,  while  accept- 
ance of  a  bill  does  not.  Some  other  differences  and 
distinctions  will  be  noticed  later.* 

When  one  has  deposited  money  in  the  ordinary 
way  the  bank  becomes  the  debtor  of  the  depositor, 
expressly  or  impliedly  agreeing  to  pay  back  the 
funds,  which  it  virtually  borrows,  upon  the  written 
order  or  check  of  the  depositor,  at  such  times,  in 
such  sums,  and  to  such  parties  as  the  order  or  check 
directs. 

Suppose  Barnes  deposits  in  the  same  bank  with 
Johnson.  He  buys  goods  of  Johnson  and  gives  his 
check  for  the  price.  When  Johnson  deposits  he  may 
hand  Barnes'  check  to  the  banker  with  any  other 
checks  or  money.  So  far  as  this  check  is  concerned 
the  banker  has  merely  to  debit  Barnes  and  credit 
Johnson.  Payment  has  thus  been  made  without 
the  handling  of  money.     But  instead  of  depositing 

1  See  Checks,  post,  §  490,  et  seq. 
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this  check,  Johnson  might  have  transferred  it  to 
Jones  and  Jones  to  Brown.  It  might  have  circu- 
lated as  money  and  performed  its  functions  in  a 
number  of  transactions  before  being  finally  presented 
to  the  drawee  bank  and  credited  to  a  depositor,  or 
paid  in  cash. 

Banks  constantly  pay  checks  drawn  on  other  banks- 
or  credit  them  to  their  depositors.  The  mutual  de- 
bits and  credits  thus  arising  between  the  banks  of 
large  cities  are  adjusted  through  what  is  called  the 
clearing-house.  This  is  a  place  where  the  represen- 
tatives of  the  several  banks  meet  every  day,  and 
each  bank  exchanges  all  the  checks  on  other  banka 
that  it  paid  or  credited  to  depositors  the  previous 
day,  for  all  checks  on  it  that  the  other  banks  have 
paid  or  credited  to  their  customers.1 

Of  the  Elements  of  a  Negotiable  Contract. 

§  388.  In  general. — The  peculiar  protection  which 
the  law  throws  around  bona  fide  holders  of  negotiable 
instruments  is  because  they  represent  money  and  do 
its  work.  A  contract  to  be  negotiable,  therefore, 
must  possess  certain  elements  necessary  to  make  it  an 
adequate  and  proper  representative  of  money.  If  any 
one  of  these  elements  is  lacking  the  instrument  has 
not'the  quality  of  negotiability,  though  it  may  still 
be  assigned  so  as  to  give  the  assignee  the  rights  of 
his  assignor,  but  no  greater  or  better." 

§  389.  Must  be  In  writing — Signature.— Writing 
is  absolutely  essential  to  a  negotiable  contract,  for  a 
mere  oral  bargain  can  not  pass  as  money.  Writing 
includes  printing  and  engraving  as  in  the  case  of 
contracts  generally.  A  bill  or  note,  written  or  in- 
dorsed with  pencil,  is   good,  though  ordinary  pru- 

1The  elearine-house  will  be  found  explained  in  all  modern: 
works  on  banking  and  in  most  standard  works  on  politicals 
economy. 

■.Ante,  §§381,  246. 
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dence  suggests  the  use  of  ink,  except  for  the  printed 
parts.  An  unsigned  paper  is  not  a  bill  or  note.  But 
the  signature  may  be  by  initials.  It  may  be  written 
by  the  party  bound  or  by  his  authorized  agent. 

§  390.  Bills  and  notes  should  not  be  sealed. — 
Where  the  distinction  between  sealed  and  unsealed 
instruments  is  still  maintained,  the  addition  61  a 
seal  to  a  bill  or  note  destroys  its  negotiability.  It 
becomes,  in  effect,  a  bond  or  specialty,  and  is  not 
subject  to  the  law  merchant,  but  to  the  rules  of  the 
common  law  governing  sealed  instruments.  But  by 
statutes  in  some  states,  sealed  bills  and  notes  are  ne- 
gotiable, and  in  those  states  where  the  distinction 
between  sealed  and  unsealed  contracts  has  been  abol- 
ished, the  addition  of  a  seal  to  a  promissory  note  or 
bill  of  exchange  does  no  harm. 

§  391.  The  date. — No  prudent  person  would  pur- 
posely omit  from  a  bill  or  note  so  important  a  matter 
as  the  date.  Yet  a  bill  or  note  from  which  the  date 
has  been  omitted  is  valid,  and  would  be  given  effect 
from  the  time  it  was  shown  to  have  been  delivered. 
But  the  date  expressed  in  the  instrument  is  prima 
facie  the  date  upon  which  it  was  delivered,  though 
as  between  the  immediate  parties  delivery  may  be 
proved  to  have  been  made  at  some  other  time.  But 
the  date  is  a  material  part  of  the  instrument,  and  its 
alteration,  without  the  consent  of  the  parties  bound, 
will  avoid  it. 

§  392.  Promise  or  order  must  be  positive. — Every 
note  must  contain  a  promise.  A  mere  acknowledg- 
ment of  indebtedness  without  any  promise  of  pay- 
ment is  not  a  promissory  note.  Thus,  a  simple  I. 
0.  U.  is  not  a  promissory  note.  But  if  there  is  an- 
nexed to  the  acknowledgment  of  indebtedness  a 
promise  of  payment,  the  instrument  becomes  a  note. 
There  are  authorities,  however,  that  seem  to  consider 
a  mere  due  bill  to  be  a  promissory  note,  provided  it 
is  accompanied  by  words  of  negotiability. 

A  bill  of  exchange  must  contain  an  order  and  not 
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the  request  of  a  favor  merely.  But  the  polite  expres- 
sion, "Please  pay,"  will  not  deprive  the  instrument 
of  the  character  of  a  bill,  if  it  appears  that  an  order 
was  intended  rather  than  the  request  of  a  loan  as  a 
matter  of  favor. 

§  393 .  Order  or  promise  must  be  unconditional. — 
A  promise  or  order  payable  upon  a  contingency 
which  may  never  happen  is  not  negotiable  even 
when  expressly  payable  to  bearer,  or  to  the  order  of 
the  payee,  though  it  may  be  valid  as  a  contract,  and 
assignable.  Thus,  a  promise  to  pay  when  certain 
property  is  sold,  or  when  a  certain  ship  arriyes,  is 
not  a  negotiable  note,  for  it  is  not  a  proper  substi- 
tute for  money.  But  the  mere  fact  that  the  paper  is 
payable  only  upon  the  happening  of  some  event 
therein  specified  does  not  destroy  its  negotiability 
provided  such  event  must  happen  some  time.  Thus, 
a  bill  or  note  payable  a  certain  length  of  time  after 
the  death  of  a  party  is  negotiable. 

It  is  uniformly  held  that  a  bill  or  note  payable  out 
of  a  particular  fund  is  not  negotiable,  for  its  payment 
is,  in  effect,  contingent,  not  only  upon  the  existence 
of  the  fund,  but  also  upon  its  sufficiency.  Thus,  a 
direction  or  order  to  pay  out  of  the  proceeds  of  certain 
property  is  not  a  negotiable  bill.  Yet  if  the  instrument 
is  npt  in  fact  payable  out  of  a  particular  fund,  its  ne- 
gotiability is  not  destroyed  by  the  fact  that  a  certain 
fund  is  indicated  out  of  which  the  drawee  mav  reim- 
burse  himself,  as  "  Pay  to  the  order  of  X  $500  and 
take  the  same  out  of  my  share  of  the  grain."  The 
acceptance  by  the  custodian  of  a  particular  fund  of 
a  draft  drawn  upon  it  renders  such  draft  negotiable. 

§  394.  Must  be  payable  in  money. — A  contract 
which  is  payable  in  something  other  than  money  is, 
in  the  absence  of  statute,  non-negotiable.  Thus,  a 
note  payable  in  goods,  which  is  commonly  called  a 
chattel  note,  is  not  negotiable.  So,  an  order  for 
goods  is  not  a  negotiable  bill,  though  payable  to  or- 
der or  bearer. 
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A  contract  payable  in  so  many  dollars  is  clearly 
negotiable,  as  the  holder  has  the  right  to  demand 
legal  tender.  But  the  term ,  "current  funds, ' '  includes 
whatever  passes  current  as  money  in  the  place  where 
the  paper  is  payable,  though  not  a  legal  tender. 
Paper  payable  in  current  funds  has  been  held  to  be 
negotiable  in  some  states  and  in  several  others  it  has 
been  made  so  by  statute.  But  it  is  probably  the  bet- 
ter opinion  that  a  bill  or  note  payable  in  current 
funds  is  non-negotiable  except  by  statute.  So,  it  is 
generally  held  that  a  paper  payable  in  bank  notes  is 
not  negotiable. 

A  bill  or  note  expressly  payable  in  the  currency  of 
a  foreign  country  is  non-negotiable.  But  the  mere 
fact  that  the  amount  of  the  paper  is  expressed  in  the 
terms  of  a  foreign  currency  does  not  render  it  non- 
negotiable.  A  bill  drawn  in  England  on  New  York 
and  expressed  to  be  for  so  many  pounds  would  be 
construed  as  a  bill  for  an  equivalent  sum  in  our  own 
money. 

§395.  Amount  must  be  certain. — Where  the 
amount  to  be  paid  is  uncertain  the  instrument  is  not 
negotiable.  If  the  contract  is  to  circulate  as  money 
it  is  as  necessary  to  know  the  precise  amount  of  money 
of  which  it  is  to  take  the  place  and  do  the  work,  as 
to  know  that  it  is  to  be  payable  in  money  at  all. 
Thus,  a  promise  to  pay  a  certain  sum,  subject  to  the 
deduction  of  uncertain  charges,  is  non-negotiable, 
and  so  of  a  note  for  the  proceeds  of  a  certain  consign- 
ment, or  a  draft  for  "whatever  you  may  collect  for 
me."  Bjit  as  that  is  certain  which  can  be  made 
certain,  a  promise  to  pay  to  bearer  a  fixed  sum  per 
acre  for  a  certain  number  of  acres  of  land  is  negotia- 
ble. 

While  it  is  usual  to  express  the  amount  to  be  paid, 
both  in  words  in  the  body  of  the  instrument  and  in 
figures  in  the  margin,  the  common  law  does  not  re- 
quire it.  If  there  is  a  variance  between  the  words 
and  figures,  the  words  control;    if  figures  only  are 
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used,  the  holder  may  fill  up  the  blank  to  correspond 
with  them. 

Whether  a  note  containing  a  stipulation  to  pay  at- 
torney's fees,  if  suit  be  brought  at  maturity,  is  nego- 
tiable, is  a  subject  upoiv which  the  courts  are  divided. 
Many  courts  hold  such  instruments  non-negotiable, 
regarding  the  amount  as  uncertain.  Other  cases 
hold,  apparently  with  the  better  reason,  that  inas- 
much as  the  stipulation  for  attorney's  fees  does  not 
become  operative  until  such  paper  has,  by  dishonor, 
lost  the  quality  of  negotiability  in  the  fullest  sense, 
that  it  is  negotiable.  It  has  even  been  urged  that  a 
bill  payable  "with  exchange/'  or,  with  current  ex- 
change, is  not  negotiable,  but  this  is  not  the  prevail- 
ing view. 

The  addition  of  a  power  of  attorney,  authorizing 
the  holder  to  confess  judgment,  or  a  waiver  of  the 
benefit  6i  the  exemption  laws  has  been  held  to  render 
the  instrument  non-negotiable.  But  the  present  ten- 
dency is  to  treat  such  paper  as  negotiable,  provided 
the  other  essential  elements  of  negotiability  are  pres- 
ent. The  distinctions  and  refinement  in  which  some 
of  the  courts  have  indulged  are  too  numerous  for  ex- 
amination here,  and  must  be  sought  in  professional 
works  and  in  the  decisions. 

§  396.  Must  be  payable  in  money  only. — A  negoti- 
able instrument  must  be  payable  in  money  only.  If 
it  involves  other  matters,  such  as  the  delivery  of 
goods  or  the  performance  of  services,  it  is  non-nego- 
tiable, unless  otherwise  provided  by  statute. 

§  397.  Certainty  as  to  payee. — The  party  entitled 
to  payment  should  be  certain.  But  it  is  well  settled 
that  a  bill  or  note  payable  to  bearer  is  negotiable. 
It  passes  by  mere  delivery,  like  coin  or  currency, 
and  whoever  has  possession  of  it  is  presumptively 
the  true  owner  and  entitled  to  payment. 

A  note  payable  to  A  or  B  is  not  negotiable. 

§  398.  Negotiable  words. — The  intention  of  the 
parties  to  make  a  negotiable  contract  must  appear 
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from  the  language  of  the  instrument  itself,  unless 
statute  has  conferred  negotiability  upon  instruments 
of  a  certain  kind  independently  of  the  use  of  partic- 
ular words.  The  words  commonly  used  to  indicate 
negotiability  are  either,  "  Pay  to  bearer,"  or,  "  Pay 
to  A#or  bearer,"  which  have  the  same  effect  except 
in  one  or  two  states;1  or  "Pay  to  A  or  order,"  or 
"Pay  to  the  order  of  A,"  which  have  the  same 
effect  everywhere.  These,  or  words  of  like  import, 
are  necessary  to  render  a  promissory  note  negotiable. 
If  they  are  omitted,  it  matters  not  that  the  instru- 
ment has  all  the  other  requisites  of  a  negotiable 
instrument ;  it  will  be  assignable  merely,  and  the 
assignee  can  take  no  greater  or  better  rights  than  the 
party  from  whom  he  acquired  it. 

§  399.  Delivery. — Delivery  being  the  final  step 
necessary  to  perfect  a  written  contract,  a  bill  or  note 
written  and  signed  but  not  delivered  is  inoperative. 
Thus,  where  a  promissory  note,  the  existence  of 
which  was  unknown  to  the  payee,  was  found  among 
the  maker's  papers  after  his  death,  it  was  held  that 
no  action  could  be  maintained  upon  it  because  it  had 
never  been  delivered.  But  possession  of  a  note  or 
bill  by  the  payee  raises  a  presumption  of  a  valid  de- 
livery. As  in  the  case  of  other  written  contracts  it 
is  sufficient,  ordinarily,  that  the  party  executing  the 
paper  relinquishes  control  of  it  in  favor  of  the  payee 
or  his  agent,  though  there  be  no  actual  manual 
transfer  of  the  paper  itself.  If  the  payee  gets  pos- 
session of  the  paper  without  the  consent  of  the 
maker,  he  can  not  enforce  it  against  the  latter, 
though  his  indorsee  may  sometimes  do  so,  provided 
he  took  the  paper  in  the  belief  that  it  had  been  act- 
ually  delivered.* 

§400.  Blanks  and  filling  them. — It  is  somewhat 
common  for  parties  to  sign  negotiable  instruments 
in  blank,  and  to  deliver  them  in  that  condition  to 
third  persons  who  are  authorized  to  fill  them  up  on 

lPost,  §429.  *Post,  §447. 
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certain  terms  and  to  negotiate  them  for  their  own 
benefit  or  for  the  benefit  of  the  party  signing.  If 
the  party  thus  entrusted  with  the  paper  fills  it  up  in 
strict  accordance  with  his  authority  or  instructions, 
the  signer  is  bound.  If  the  party  entrusted  acts  in 
violation  or  excess  of  his  authority,  the  signer  is  not 
bound  to  him  or  to  any  party  claiming  under  him 
with  notice  of  the  wrong.  But  where  paper  is  thus 
entrusted  to  another  with  blanks  to  be  filled,  the 
signer  will  be  liable  to  any  person  who  takes  it  in 
'good  faith,  for  value  and  before  maturity,  provided 
what  was  written  conformed  to  the  evident  tenor  and 
purpose  of  the  blank,  even  though  the  holder  ex- 
ceeded his  authority,  for  he  who  was  first  to  trust 
must  be  first  to  suffer. 

§  401.  Parties  to  bills  and  notes. — The  parties  to 
bills  and  notes  must  be  competent  to  contract.  A 
note  or  bill  void  or  voidable  in  the  hands  of  the  orig- 
inal payee  for  the  incompetency  of  a  party  executing 
it,  is  likewise  void  or  voidable,  as  a  rule,  even  in  the 
hands  of  subsequent  bona  fide  holders. 

§402.  Infants. — The  bills  and  notes  of  infants  are 
voidable  only.  An  infant  may  therefore  plead  his 
infancy  when  sued  as  a  drawer,  indorser  or  acceptor 
of  a  bill,  or  as  the  maker  or  indorser  of  a  note,  or 
he  may  ratify  his  contract  entered  into  in  any  of 
these  capacities  under  the  general  rules  already  laid 
down.  The  promissory  note  or  acceptance  of  an  in- 
fant *given  for  necessaries  probably  binds  him  for 
their  true  value.  The  indorsement  of  a  minor  is 
sufficient  to  pass  the  title  to  the  paper  as  against 
prior  parties,  though  he  is  not  liable  as  an  indorser 
upon  its  dishonor. 

§  403.  Married  women. — At  common  law  the  bills 
and  notes  of  a  married  woman,  like  her  other  con- 
tracts, are  absolutely  void.  Bills  and  notes  payable 
to  a  single  woman  become  the  property  of  her  hus- 
band if  she  subsequently  marries,  and  she  can  not 
indorse  them  or  collect  them  at  maturity  except  by 
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his  authority  and  as  his  agent.  But  in  this  country 
marriage  usually  has  no  effect  upon  the  property 
owned  by  the  wife  before  marriage,  and  the  common 
law  in  other  respects  has  been  largely  changed  and 
abrogated  by  statute.1 

Agents/ 

§  404.  Partnership  and  corporation. — For  the  pow- 
ers and  responsibilities  of  incorporated  and  unincor- 
porated business  associations  with  respect  to  notes 
and  bills,  see  Corporations,*  and  Partnership.* 

§  405.  Of  the  consideration  of  a  bill  or  note. — 
Every  simple  contract  requires  a  consideration  to 
support  it,  and  negotiable  instruments  are  no  excep- 
tion to  the  rule.  As  between  every  party  to  a  note 
or  bill  and  every  person  with  whom  he  directly  con- 
tracts, or  who  takes  the  paper  with  notice  of  the 
facts,  the  lack,  failure,  or  illegality  of  the  considera- 
tion is  a  complete  defense  substantially  as  in  other 
cases  of  simple  contracts.  But  while  in  the  case  of 
other  simple  contracts  consideration  must  be  alleged 
and  proved,  in  the  case  of  negotiable  instruments 
the  form  is  said  to  raise  a  presumption  of  considera- 
tion which  throws  the  burden  upon  the  defendant  to 
show  its  absence.  The  presumption  is  the  same 
though  the  words  ''value  received  "  are  omitted,  ex- 
cept where  statutes  have  changed  the  rule. 

§406.  Same— Bona  fide  holders  for  value. — After 
a  negotiable  instrument  has  passed  into  the  hands  of 
the  one  who  took  it  in  good  faith,  for  a  valuable  con- 
sideration and  before  maturity,  however,  no  inquiry 
into  the  consideration  can  be  made.  Such  holder 
may.  recover  against  prior  parties  unaffected  by  the 
fact  that  as  to  them  the  consideration  was  entirely 
lacking  or  had  wholly  or  partially  failed,  or  by  the  fact 
that  it  was  illegal,  unless  the  statute  expressly  de- 
clares void,  contracts  founded  upon  an  illegal  consid- 
eration of  the  kind  in  question.* 

1  Ante,  §  134.  »  Post,  §  778.  8  Post,  §  446. 
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§  407.  Accommodation  paper. — One  may  lend  his 
credit  to  another  by  signing  his  name  as  maker, 
drawer,  acceptor,  or  indorser  of  a  commercial  instru- 
ment. If  he  does  this  without  consideration  he  is 
called  an  accommodation  party,  and  the  paper  is  ac- 
commodation paper.  Thus  if  A  wishes  to  borrow 
money,  X  may  sign  a  promissory  note  in  favor  of  A 
who  may  then  procure  it  to  be  discounted.  It  is  the 
duty  of  A  rather  than  X  to  pay  the  note  at  maturity, 
and  if  X  is  compelled  to  pay  it  to  the  holder  he  may 
sue  A  for  the  amount.  But  the  party  who  has  Jaken 
the  paper  upon  the  credit  of  X  may,  of  course,  sue 
him  if  he  did  not  know  that  he  signed  without  con- 
sideration, in  conformity  with  the  rules  stated  in  the 
preceding  paragraph.  And  even  though  he  knew 
that  the  paper  was  given  for  accommodation  only,  he 
might  hold  X  liable,  for  such  loans  of  credit  are  so 
Common  in  business  that  they  form  an  exception  to 
the  general  rule  requiring  a  consideration  to  support 
a  bill  or  note,  and  allowing  the  defense  of  lack  of 
consideration  to  be  made  against  third  parties  who 
take  with  knowledge  of  its  absence. 

Before  the  party  to  whom  the  loan  of  credit  has 
been  given  has  disposed  of  the  paper  the  accommo- 
dating party  may  revoke  his  signature,  and  the  death 
of  the  latter  would  have  the  same  effect.  But  this  rev- 
ocation is  not  available  as  against  one  who  took  the 
paper  for  value  before  the  revocation  was  made 
known  to  him.  On  the  other  hand,  one  who  takes 
accommodation  paper,  knowing  that  it  has  been 
revoked  by  death  or  otherwise,  or  that  it  has  been 
diverted  from  the  purposes  for  which  it  was  given, 
can  not .  recover  thereon  as  against  the  accommoda- 
tion signer. 


CHAPTER  XXII. 

ACCEPTANCE   OF   BILLS. 

§  408.   Of  the  general  nature  of  acceptance. — In 

order  that  the  holder  of  a  bill  of  exchange  may  sue 
the  drawee,  the  drawee  must,  as  a  general  rule,  have 
accepted  it.  Acceptance  may  be  briefly  defined  as  an 
undertaking  by  the  drawee  in  favor  of  the  holder,  to 
pay  the  bill  in  accordance  with  the  tenor  of  the  bill 
or  the  tenor  of  the  acceptance.1  Up  to  the  moment 
of  acceptance  the  drawee  is  regarded  as  a  mere  nomi- 
nal party  to  the  bill,  and  his  liability  is  solely  to  the 
drawer  on  account  of  the  funds  in  his  hands,  and  not 
upon  the  bill  itself,  either  to  the  drawer  or  to  the  payee 
or  holder.  The  moment  the  drawee  accepts  the  bill, 
however,  he  becomes  the  principal  and  primary  debtor 
and  bound  to  pay  it  to  the  lawful  owner.  In  this  re- 
spect his  obligation  is  strictly  analogous  to  that  of 
the  maker  of  a  note.  The  drawer  who,  up  to  the 
moment  of  acceptance,  has  been  a  guarantor  of  ac- 
ceptance, now  becomes  a  guarantor  of  payment,  sub- 
stantially like  the  indorser  of  a  note. 

§  409/  When  unaccepted  draft  operates  as  an  as- 
signment.— But  when  one  draws  an  order  or  draft 
which  has  not  been  accepted  and  then  becomes  insol- 
vent, it  is  important  to  know  whether  such  draft  or 
order  is  such  an  equitable  assignment  of  the  funds  of 
the  drawer  in  the  hands  of  the  drawee  as  will  give 
Jhe  payee  a  right  to  the  fund  as  against  the  drawer's 
assignee  in  bankruptcy  or  insolvency,  or  as  against 
attaching  creditors.     By  the  great  weight  of  opinion 

1  Po$t>  i  421. 
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the  mere  drawing  of  an  ordinary  negotiable  bill  of 
exchange  or  draft  does  not  transfer  to  the  payee  or 
holder  the  legal  or  equitable  title  to  the  fund  on  which 
it  is  drawn.  But  it  seems  well  settled  that  the  draw- 
ing of  an  order  for  the  whole  of  a  designated  fund 
operates,  without  acceptance,  as  an  equitable  assign- 
ment, and  binds  the  debtor  or  custodian  to  hold  it 
for  the  payee,  the  moment  he  is  notified  that  such  an 
order  has  been  drawn.  But  it  has  been  held  that  an 
order  or  draft  for  a  part  of  a  fund  does  not  operate 
as  an  equitable  assignment  of  so  much  of  the  fund 
as  is  covered  thereby,  though  a  non-negotiable  order 
for  part  of  a  fund  has  been  upheld  as  an  equitable 
assignment  pro  tanto  in  a  number  of  cases.1 

Presentment  for  Acceptance. 

§410.  Necessity  for  presentment. — The  drawer 
and  indorsers  of  a  bill  of  exchange  are  guarantors  of 
acceptance  and  payment.  But  they  assume  their  lia- 
bility in  the  expectation  that  the  bill  will  be  duly  ac- 
cepted and  paid  and  themselves  released  from  lia- 
bility thereon.  They  can  not  be  held  unreasonably 
long  through  the  holder's  neglect  to  present  the  bill 
for  acceptance,  if  acceptance  is  necessary,  for  they 
are  entitled  to  know  whether  the  bill  will  be  accepted 
or  not,  so  that  they  may  protect  their  rights  in  case 
of  dishonor. 

Whenever  it  is  the  holder's  duty  to  present  the 
bill  for  acceptance,  and  he  fails  to  do  so  at  the  proper 
time,  he  loses  his  remedy  against  the  drawer  and  in- 
dorsers,  not  only  on  the  bill,  but  on  the  consideration 
or  debt  for  which  it  was  given  or  transferred. 

§  411.  What  bills  must  be  presented  for  accept- 
ance.— All  bills  payable  so  many  days  after  sight  or 
demand  must  be  presented  for  acceptance  without 
unreasonable  delay,  otherwise  the  drawer  and  in- 
dorsers will  be  released.     And  the  same  rule  applies 

1  As  to  whether  a  check  is  an  equitable  assignment  see  post, 
{493. 
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to  bills  payable  at  sight,  at  least  where  grace  is  al- 
lowed upon  such  paper.  But  bills  payable  upon  de- 
mand, or  a  certain  number  of  days  after  date,  or  on 
a  day  certain,  or  upon  any  other  certain  event,  need 
not  be  presented  except  for  payment,  unless  the 
drawer  has  required  or  directs  presentment  for  ac- 
ceptance. But  it  is  the  wisest  and  usual  course  to 
present  for  acceptance  bills  payable  on  a  specified 
future  date.  If,  in  such  cases,  acceptance  is  refused, 
the  holder  must  proceed  in  the  same  manner  as  if  the 
bill  had  required  acceptance  in  the  first  instance.1 

§  412.  By  whom  presentment  sho&ld  be  made. — 
Presentment  for  acceptance  should  be  made  by  the 
holder  or  his  lawfully  authorized  agent.  In  the  case 
of  a  foreign  bill  the  presentment  should  be  made  by 
a  notary  public* 

§  413.  To  whom  presentment  should  be  made. — 
Presentment  for  acceptance  must  be  made  to  the 
drawee  or  his  authorized  agent.  A  bill  drawn  on  a 
firm  may  be  presented  to  any  member  of  the  firm, 
but  a  bill  drawn  on  several  who  are  not  partners 
should  be  presented  to  all.  Where  the  drawee  is 
dead,  presentment  should  probably  be  made  to  his 
personal  representative. 

§  414.  Place  of  presentment. — Presentment  may 
be  made  either  at  the  drawee's  residence  or  at  his 
place  of  business.  If  the  bill  is  addressed  to  the 
drawee  at  a  particular  place,  presentment  for  accept- 
ance should  be  made  at  that  place.  If  the  drawee 
has  changed  his  place  of  business  or  residence,  the 
holder  must  use  due  diligence  in  discovering  its 
whereabouts  and  in  presenting  the  bill.  If,  after 
diligent  search  and  inquiry,  the  drawee  can  not  be 
found,  the  bill  may  be  treated  as  dishonored. 

§415.  Hour  of  presentment. —  Presentment  at  a 
place  of  business  should  be  made  during  customary 
business  hours.  What  are  such  hours  will  depend 
upon  the  custom  of  the  place  and  of  the  business. 

lPost,  §  472.  *Post,  §§  464,  482,  tt  seq. 
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If  the  drawee  or  his  agent  is  actually  found  at  the 
place  of  business  the  hour  of  presentment  is  imma- 
terial. It  has  been  held  that  eight  o'clock  in  the 
evening  is  not  too  late  to  present  a  bill  to  a  trades- 
man, and  it  is  sufficient  if  the  bill  is  presented  at  the 
drawee's  residence  at  any  time  before  the  customary 
hour  of  retiring.  Demand  should  be  made  at  a  bank 
during  usual  banking  hours. 

§  416.  On  what  day. — If  the  bill  is  payable  on  de- 
mand, or  on  a  fixed  day  after  date,  or  on  a  certain 
day  named,  no  presentment  for  acceptance  is  neces- 
sary, as  we  have  seen,  unless  the  drawer  has  directed 
an  immediate  presentment  for  acceptance.  But 
wherever  the  paper  requires  presentment  in  order  to 
fix  the  liability  of  drawer  and  indorsers,  accept- 
ance must  be  demanded  within  a  reasonable  time 
after  the  bill  is  delivered  to  the  payee,  otherwise  the 
drawer  and  indorsers  are  released,  even  though  they 
can  show  no  injury  to  themselves  through  the  delay. 
What  is  a  reasonable  time  within  which  to  present 
such  bills  for  acceptance  depends  upon  the  facts  and 
circumstances  of  the  particular  case.  The  safe  course 
is  to  present  them  with  all  reasonable  dispatch. 

§  417.'  Manner  of  presentment. — The  holder  must 
have  the  bill  with  him  when  he  demands  acceptance 
so  that  the  drawee  may  inspect  it  and  ascertain  its 
genuineness.  Where,  by  statute,  the  acceptance 
must  be  in  writing  on  the  bill  itself,  this  requirement 
is  indispensable.  The  drawee  is  entitled  to  retain 
the  bill  twenty- four  hours  in  order  that  he  may  ex- 
amine into  the  state  of  the  drawer's  account  and  de- 
termine whether  or  not  he  will  accept  the  bill.  Fur- 
ther than  this  no  particular  formalities  are  neces- 
sary. 

§  418.  Who  may  accept. — As  a  general  rule  only 
the  drawee  to  whom  the  bill  is  addressed  can  bind 
himself  as  an  acceptor.  If  a  stranger  to  the  bill  ac- 
cepts it  he  may  be  liable  as  a  maker  or  guarantor  but 
not  as  an  acceptor. 
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§  419.  Acceptance— How  made. — Commonly  an 
acceptance  is  in  the  following  form:  "Accepted 
Jan.  10th,  1895,"  under  which  the  drawee  signs  his 
name.  The  acceptance  is  usually  upon  the  face  of 
the  bill  and  across  it,  though  an  acceptance  on  any 
part  of  the  bill  would  be  good.  Equivalent  forms  of 
expression,  such  as  "  Holden,"  or  "  I  will  pay,"  are 
valid  as  acceptances,  though  not  sanctioned  by  usage. 

After  words  of  acceptance  are  written  on  the  bill 
the  acceptance  is  still  incomplete  and  may  be  recalled 
and  canceled  at  any  time  before  the  acceptor  has  de- 
livered the  bill  back  to  the  holder.  When  the  bill  is 
redelivered-to  the  holder,  however,  the  acceptance  is 
a  completed  contract  and  beyond  the  acceptor's  re- 
call. A  verbal  acceptance  is  good  at  common  law, 
and  is  probably  irrevocable  the  moment  it  is .  com* 
municated  to  the  holder. 

The  acceptance  should  always  be  dated,  though  if 
the  date  be  omitted  the  true  date  of  acceptance  may  be 
proved. 

§  420.  Same — Must  usually  be  in  writing. — Stat- 
utes in  many  states  require  the  acceptance  to  be  in 
writing,  and  the  validity  of  verbal  acceptances  has 
also  been  questioned  under  various  circumstances, 
even  where  no  such  statutes  exist.  Statutes  in 
some  states  further  require  that  the  acceptance  shall 
be  written  on  the  bill.  But  where  no  such  provision 
exists,  the  acceptance  may  be  upon  a  separate  piece 
of  paper,  and  when  so  written  will  bind  the  acceptor 
to  every  holder  who  knows  of  the  acceptance  and 
takes  the  paper  on  the  faith  of  it. 

A  refusal  by  the  drawee  to  either  accept  or  return 
the  bill,  or  its  willful  destruction  by  him,  may  amount 
to  an  acceptance.  This  is  so  in  some  states  by 
statutes. 

§  421.  The  effect  of  an  acceptance. — By  accepting 
a  bill  the  drawee  becomes  the  principal  debtor 
thereon.     He  is  in  practically  the  same  position  and 
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under  the  same  obligations  as  the  maker  of  a  note, 
absolutely  liable  for  its  payment. 

The  drawee  is  bound  to  know  the  signature  of  the 
drawer  and  is  estopped  by  his  acceptance,  as  against 
innocent  parties,  to  show  the  forgery  of  the  drawer's 
signature  or  his  lack  of  capacity  to  draw.  If  the  bill 
purports  to  be  drawn  by  an  agent  the  acceptor  is 
estopped  to  show  his  lack  of  authority  to  draw.  But 
the  acceptor  is  not  estopped  to  show  forgery  as 
against  the  forger  himself,  or  any  person  who  ac- 
quired the  paper  with  knowledge  of  the  wrong;  and 
he  may  show  against  any  person,  however  innocent, 
that  any  signature  other  than  the  drawer's  is  forged, 
and  even  that  the  drawer's  indorsement  is  forged,  if 
the  bill  is  payable  to  his  order. 

Neither  does  acceptance  warrant  the  genuineness 
of  the  body  of  the  bill,  and  the  acceptor  may  show 
that  it  was  altered  without  authority,  even  though 
the  alteration  took  place  before  acceptance.  And  it 
is  held  that  one  who  pays  the  amount  of  a  raised  bill 
to  the  holder  may  recover  of  him  the  excess  over  the 
amount  for  which  the  paper  was  originally  drawn, 
provided  he  has  been  guilty  of  no  negligence  inju- 
rious to  the  holder.  But  he  can  not  recover  the 
amount  from  the  drawer  unless  the  negligence  of  the 
latter  facilitated  the  forgery.1 

Though  the  holder  of  a  bill  is  not  bound  to  take 
an  acceptance  that  differs  from  the  tenor  of  the  bill, 
he  may  do  so  and  the  acceptor  will  be  bound  accord- 
ing to  the  tenor  of  the  acceptance.  But  by  taking 
such  an  acceptance  the  holder  loses  recourse  against 
all  prior  parties  to  the  bill  who  do  not  consent  to  this 
qualified  or  conditional  acceptance,  for  they  have 
warranted  that  the  bill  will  be  accepted  and  paid  ac- 
cording to  its  tenor  and  not  otherwise. 

An  acceptance  for  only  part  of  the  amount  for 
which  the  bill  is  drawn,  or  an  acceptance  payable  at 

lPost,  §448. 
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a  totally  different  place  from  that  to  which  the  bill 
is  directed,  or  at  a  different  time,  or  upon  a  condi- 
tion not  mentioned  in  the  bill,  is  not  according  to 
the  tenor  of  the  bill. 

§422.  Certification  of  checks. — The  certification 
of  checks  is,  in  most  respects,  equivalent  or  similar 
to  acceptance.    This  is  treated  of  later.1 

JPo*t,  §494. 
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CHAPTER  XXIII, 

NEGOTIATION   AND   TRANSFER   OF  BILLS   AND  NOTES. 

Rights  of  Bona  Fide  Holders. 

§  423.  In  general. — Bills  of  exchange,  promissory 
notes  and  bank  checks  are  all  negotiable  in  the  same 
manner  and  subject  to  substantially  the  same  rules. 
Whatever  is  said  under  this  title  is  to  be  taken  as  ap- 
plicable to  all  these  instruments  unless  otherwise  in* 
dicated . 

§  424.  Assignment  and  negotiation  distinguished. 
— Assignment  is  the  proper  term  to  describe  the  trans- 
fer of  a  non-negotiable  instrument.  It  must  be  re- 
membered that  bills  and  notes  may  be  so  drawn  as  to 
be  non-negotiable,  and  when  so  drawn  they  may  be  as- 
signed like  other  non-negotiable  instruments,  subject 
to  equities  existing  between  prior  parties.  Only  such 
instruments  as  are  negotiable,  however,  are  capable 
of  being  so  transferred  that  they  may  be  enforced  by 
a  bona  fide  purchaser  for  value  and  before  maturity, 
freed  from  those  defenses  which  attach  to  them  in  the 
hands  of  prior  parties.  Negotiation,  then,  is  the  trans- 
fer of  a  negotiable  instrument  by  means  effectual  to 
pass  the  legal  title.1 

§  425.  Transfer  by  delivery. — A  bill  or  note  pay- 
able to  bearer  may  be  transferred  like  currency  by 
mere  delivery.  And  a  bill  or  note  payable  to  order 
but  indorsed  in  blank  by  the  payee,  or  by  any  subse- 
quent holder  to  whose  order  it  was  made  payable  by 
indorsement,  is   transferable  thereafter  by  delivery 
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only.  But  one  who  transfers  paper  thus  capable  of 
transfer  by  delivery  may  indorse  it  if  he  chooses  and 
the  transferee  requires  it,  and  will  incur  thereupon 
all  the  liabilities  of  an  indorser.1 

$  426.  Liability  of  transferrer  by  delivery. — It  is 
a  popular  idea  that  one  who  transfers,  without  in- 
dorsement, negotiable  paper  payable  to  bearer  or  pre- 
viously indorsed  in  blank,  incurs  thereby  no  liabil- 
ity whatsoever  in  favor  of  the  transferee.  But  this 
is  not  so,  and  his  liability,  though  less  than  that  of 
an  indorser,  may  still  be  considerable.  He  implied- 
ly warrants  that  the  signature  and  the  body  of  the 
instrument  are  genuine.  If  either  proves  to  be 
forged  he  is  liable  to  return  what  he  received  for  the 
paper,  unless  there  is  an  express  agreement  that  the 
transfer  is  made  without  such  warranty.  The  im- 
plied warranty  of  genuineness  is  broken  if  any  one 
of  the  signatures  is  forged. 

The  transferrer  by  delivery  impliedly  warrants 
that  the  parties  to  the  instrument  are  competent  to 
contract.  If  any  one  of  them  is  incompetent,  the 
transferrer  is  liable  to  the  transferee,  not  upon  the 
bill,  but  for  a  breach  of  his  implied  warranty. 

One  who  transfers  a  bill  or  note  by  delivery  impli- 
edly warrants  that  it  is  a  valid,  subsisting  obliga- 
tion, binding  upon  prior  parties  according  to  their 
evident  and  ostensible  relations  to  it,  and  he  is  liable 
for  a  breach  of  this  warranty  though  he  did  not 
know  it  was  void  when  he  transferred  it.*  So,  one 
Who  transfers  a  bill  or  note  by  delivery  merely,  im- 
pliedly warrants  his  title  and  right  to  make  the  trans- 
fer. 

§  427.  Same— Solvency  of  prior  parties. — The  trans- 
ferrer by  delivery  does  not  warrant  that  the  paper,  if 
an  unaccepted  bill,  will  be  accepted  when  presented 
{or  acceptance,  nor  does  he  warrant  that  it  will  be 
paid.  But  the  question  whether  he  does  or  does  not 
warrant  that  prior  parties  are  solvent  at  the  time  of 
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transfer,  has  given  rise  to  conflicting  decisions.  If 
the  transferrer  knows  them  to  be  insolvent,  and  con- 
ceals the  fact,  he  is  liable  for  the  fraud.  But  where 
the  transferrer  does  not  know  that  prior  parties  are 
insolvent  at  the  time  of  transfer,  it  is  usually  held 
that  the  loss  must  fall  upon  the  transferee,  unless 
the  paper  was  taken  as  conditional  payment  only, 
though  some  cases  hold  that  the  loss  must  fair  upon 
the  party  who  held  the  note  when  the  insolvency  oc- 
curred. If  a  bill  or  note  of  a  third  person  is  trans- 
ferred with  the  express  or  implied  understanding 
that  it  shall  be  a  mere  conditional  payment  and  shall 
discharge  the  debt  only  when  paid,  its  dishonor  re- 
vives the  original  indebtedness. 

§  428 .  Transfer  by  indorsement. — An  indorsement 
in  the  ordinary  sense  of  the  law  merchant  is  a  writ- 
ing on  the  back  of  a  bill  or  note,  made  by  the  orig- 
inal payee  or  a  subsequent  holder,  for  the  purpose 
of  transferring  the  legal  title  thereto  to  another,  or  for 
the  purpose  of  incurring  the  liabilities  of  an  indorser, 
or  for  both  purposes. 

§  429.  What  paper  must  be  so  transferred. — 
Though  a  bill  or  note  payable  "to  bearer,"  or  to  a 
■  certain  person  "or  bearer,"  or  previously  indorsed  in 
blank,  may  be  indorsed  by  the  holder,  his  indorse- 
ment is  merely  for  the  purpose  of  warranting  pay- 
ment, and  is  in  no  wise  necessary  to  pass  the  legal 
title.1 

But  a  bill  or  note  payable  to  a  certain  person  "or 
order,"  or  "to  the  order  of  "  a  certain  person,  can 
be  transferred  so  that  the  legal  title  will  pass  to  the 
transferee,  only  by  the  indorsement  of  the  payee. 
One  who  indorses  a  bill  or  note  is  called  an  indorser; 
the  party  taking  the  paper  is  called  the  indorsee. 
The  indorser  may  indorse  in  full,  thus:  "  Pay  to  the 
order  of  A,"  or  he  may  indorse  it  in  blank.    A  blank 

1  By  statute  in  Alabama,  Colorado  and  Illinois,  paper  payable 
to  a  certain  payee  "or  bearer,"  must  be  indorsed  by  the  payee  to 
pass  the  legal  title. 
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indorsement  consists  of  the  indorsees  signature 
merely.  If  he  indorses  in  full  the  indorsee  must,  in 
order  to  transfer  the  paper  further,  indorse  it.  If  he 
indorses  in  blank  the  paper  becomes  in  effect  pay- 
able  to  bearer  and  the  legal  title  can  be  subsequently 
transferred  any  number  of  times  by  mere  delivery. 

If  paper  payable  to  order  or  indorsed  to  the 
holder  in  full  is  subsequently  transferred  with- 
out indorsement,  the  title  does  not  pass  to  the 
transferee.  Only  the  equitable  title  passes  and  the 
transferee  is  subject  to  be  met,  in  enforcing  payment, 
by  any  defenses  that  would  have  prevented  a  recov- 
ery by  his  transferrer.  But  where  an  indorsement  is 
omitted  through  fraud,  accident,  or  mistake,  the 
transferrer  may,  in  equity,  be  compelled  to  indorse, 
so  as  to  give  the  purchaser  the  full  legal  title. 

§  430.  Indorsement  of  non-negotiable  paper, — If 
a  non-negotiable  instrument  is  indorsed  the  indorser 
incurs,  in  favor  of  his  immediate  indorsee,  liabilities 
similar  to  those  of  an  indorser  of  a  negotiable  con- 
tract. But  his  liability  is  said  not  to  be  dependent 
upon  the  same  strict  compliance  by  the  holder  with 
the  requirements  of  law  respecting  demand  and  no- 
tice, unless  he  has  indorsed  "with  recourse,"  or  in 
some  other  way  shown  his  intention  to  become  liable 
strictly  as  an  indorser. 

§  431.  Partial  indorsement. — An  indorsement  of 
the  whole  bill  to  several  jointly  is  good.  But  they 
must  sue  jointly  upon  it,  as  where  it  is  indorsed  to 
them  as  partners.  A  bill  or  note  can  not  be  indorsed, 
however,  so  as  to  give  legal  title  to  a  part  to  one 
person  and  some  other  part  to  another  person. 


The  Indorsees  Contract. 

§  432.  In  general. — Every  person  who  indorses  a 
bill  or  note,  whether  in  full  or  in  blank,  becomes 
liable  upon  a  contract,  the  nature  and  limits  of  which 
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are  quite  precisely  determined  by  law,  and  is  subject 
in  favor  not  only  of  his  immediate  indorsee,  but  also 
in  favor  of  every  subsequent  bona  fide  holder,  to  cer- 
tain well  defined  liabilities,  unless,  by  the  form  of 
his  indorsement,  he  expressly  declines  to  assume 
them.  The  indorsement  constitutes  a  new  and  inde- 
pendent contract  subject  to  the  law  of  the  place  where 
it  is  made. 

§  433.  What  indorsement  warrants. — The  indorser 
of  commercial  paper  impliedly  warrants,  of  course, 
everything  that  is  impliedly  warranted  by  a  trans- 
ferrer by  delivery.  But  his  contract  goes  further 
and  he  impliedly  undertakes  that  the  paper  will  be 
duly  honored.     He  warrants: 

( 1 )  That  the  paper,  if  an  unaccepted  bill,  payable 
at  a  certain  time  after  date  or  sight,  will  be  accepted 
unconditionally  by  the  drawee  when  presented  to 
him  for  acceptance. 

( 2 )  That  if  the  paper  is  a  promissory  note  or  an 
accepted  draft,  payable  at  a  future  day,  certain  that 
it  will  be  paid  if  duly  presented  for  payment  at  ma- 
turity, or,  if  it  be  due  on  demand,  that  it  will  be 
paid  if  demand  of  payment  is  made  within  a  reason- 
able time. 

(3)  That  if  the  paper  is,  in  any  of  these  cases,  dis- 
honored by  non-acceptance  or  non-payment,  as  the 
case  may  be,  he  (the  indorser)  will  pay  the  same,  pro- 
vided he  is  duly  and  promptly  notified  that  dishonor 
has  taken  place. 

§  434.  Liability  a  conditional  one.— The  liability 
of  an  indorser,  let  it  be  distinctly  understood,  is  a 
conditional  one.  Like  that  of  the  drawer  of  a  bill, 
his  liability  is  conditional  upon  due  demand  of  pay- 
ment or  acceptance,  and  due  notice  of  the  fact  of  dis- 
honor, if  dishonor  takes  place,  unless  he  has  in  some 
way  waived  his  right  to  have  demand  made  and  notice 
given.1  In  fact,  if  the  instrument  is  a  promissory 
note  or  accepted  draft  the  indorser  may  be  regarded 
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as  occupying  substantially  the  same  position  as  the 
drawer  of  an  accepted  bill,  and  the  indorser  of  an  un- 
accepted bill  may  be  considered  sfmply  as  a  new 
drawer.1 

§  435.  Exception — Indorsement  without  recourse. 
— If  the  indorser  incorporates  into  his  contract  the 
words  "without  recourse,"  or  equivalent  terms,  his 
liability  is  then  practically  identical  with  that  of  the 
transferrer  by  delivery.  He  may  be  liable  to  return 
the  consideration  if  the  paper  is  forged  or  altered,  or 
the  parties  are  incompetent,  but  he  is  not  a  guarantor 
of  payment.  x 

§436.  Indorsers— Order  of  their  liability.— In- 
dorsers  are  prima  facie  liable  in  the  order  in  which 
their  names  appear.  Ordinarily,  therefore,  one  who- 
takes  indorsed  paper  may  look  to  the  drawer,  maker, 
or  acceptor,  or  to  any  indorser  whose  name  was  on 
the  instrument  when  he  took  it,  and  any  indorser 
who  is  compelled  to  pay  the  paper  may  look  as  well 
to  any  party  whose  name  was  upon  the  paper  when 
he  took  it  as  to  the  maker  or  acceptor,  assuming,  of 
course,  that  no  party  can  be  held  whose  liability  is 
conditional  upon  demand  and  notice,  unless  demand 
has  been  duly  made  and  notice  given. 

But  it  may  always  be  shown  as  against  any  party 
having  knowledge  of  the  facts  that  indorsements 
were  made  in  some  other  order  than  that  in  which 
they  appear  on  the  paper.  If  two  parties  are  joint 
indorsers  they  must  be  sued  together  though  their 
indorsements  appear  successively. 

§  437.  Who  may  indorse. — Any  payee  or  holder 
not  laboring  under  some  legal  disability  may  bind 
himself  as  an  indorser.  A  minor's  indorsement  will 
pass  a  good  title  as  against  prior  parties,  but  will  not 
render  him  liable  in  case  the  paper  is  dishonored. 

§  438.  Who  may  be  indorsees. — Commercial  paper 
may  be  indorsed  to  almost  any  one.  But  at  common 
law  the  wife  could  not  indorse  to  the  husband  or  the 

1  Ante,  §  410. 
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husband  to  the  wife,  and  an  indorsement  to  the  wife 
by  a  third  party  vested  the  title  to  the  paper  in  the 
husband.1 

§439.  The  place  for  Indorsement  —  Allonge. — 
While  the  proper  place  for  indorsement  is  on  and 
across  the  back  of  the  paper,  it  is  valid  if  written 
elsewhere,  provided  the  writing  was  meant  to  be  an 
indorsement.  But  if  one  signs  in  such  a  way  as  to 
lead  innocent  parties  to  believe  that  he  signed  other- 
wise than  as  an  indorser,  he  will  be  bound  to  them 
in  the  capacity  in  which  he  apparently  contracted. 
If  successive  indorsements  have  completely  covered 
the  back  of  the  paper,  it  is  lawful  to  attach  to  it  an- 
other paper  entitled  an  allonge,' upon  which  further 
indorsements  may  be  written  with  the  same  effect  as 
on  the  paper  itself. 

§  440.  Restrictive  indorsement. — Any  indorsement 
which  restrains  the  further  negotiation  of  a  bill  or 
note  is  called  a  restrictive  indorsement.  Ordinari- 
ly, no  indorsement  is  restrictive  which  passes  the 
full  legal  title  and  beneficial  interest.  A  restrictive 
indorsement  is  one  that  vests  the  title  in  the  indorsee 
as  a  trustee  or  agent  of  the  indorser  or  a  third  per- 
son. It  gives  warning  that  the  indorsee  is  not 
owner  of  the  beneficial  interest  in  it,  and  that  he 
merely  has  authority  to  hold  it  until  maturity  and 
receive  the  amount  of  it  for  another.  Indorsements 
for  collection  are  restrictive,  thus :  "  Pay  to  A  for 
my  account ;"  "  Pay  to  A  for  my  use  ;"  "  Pay  to  A 
for  the  use  of  B:"  "For  collection  with  Farmer's 
Bank."  Whether  the  words,  "Pay  to  A  only,"  con- 
stitute a  restrictive  indorsement  probably  depends 
upon  whether  it  was  intended  that  A  should  have 
the  beneficial  legal  title,  or  took  the  paper  as  mere 
agent  or  trustee  of  the  indorser,  though  such  an  in- 
dorsement is  usually  regarded  as  restrictive.  The 
mere  omission  to  add  words  of  negotiability  to  the 
indorsement  does  not  render  it  restrictive. 

lAnte,  §127. 
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§  441.  Irregular  indorsements. — If  one  who  is  not 
a  party  thereto  writes  his  name  on  the  back  of  a  bill 
or  note,  his  indorsement  is  said  to  be  irregular  or 
anomalous.  Whether  such  indorser  is  liable  as  a 
joint  maker,  as  a  guarantor,  as  a  surety,  or  as  an  in- 
dorser, is  a  question  as  to  which  the  decisions  vary 
greatly,  and  in  many  states  oral  evidence  is  admitted 
to  show  in  what  character  he  actually  signed.  The 
safest  course,  perhaps,  is  for  the  holder  of  paper  so 
indorsed  to  treat  the  anomolous  indorser  as  a  regular 
indorser  and  to  take  the  same  steps  to  charge  him  as 
if  he  were  such. 

Indorsement  with  waiver.1 


Of  the  Rights  of  Bona  Fyde  Holders. 

i  442.  In  general. — Who  are  bona  fide  holders? — 

The  only  way  in  which  commercial  paper  can  be 
made  to  circulate  freely  as  a  substitute  for  money  is 
by  protecting  those  who  take  it  under  appropriate 
circumstances  from  the  danger  of  loss  arising  from 
defenses  and  defects  of  title  existing  between  prior 
parties.  The  fact  that  such  a  protection  exists  has 
already  been  repeatedly  stated.  It  now  remains  to 
be  seen  who  are  to  be  protected  against  defenses  and 
how  far  this  protection  extends.  Bona  fide  means  in 
good  faith.  But  using  the  term  bona  fide  holder  as 
meaning  one  who  is  entitled  to  recover  upon  the 
paper  in  spite  of  certain  defenses  existing  between 
prior  parties,  a  bona  fide  holder  of  negotiable  paper 
is  one  who  takes  it  thus:  (1)  In  good  faith;  (2) 
Without  notice  of  dishonor  or  of  existing  defenses; 
(3)  For  a  valuable  consideration;  (4)  In  the  usual 
course  of  business;  (5)  Before  maturity.  Such  a 
holder  may  sue  in  his  own  name  and  recover  on  the 
paper  without  being  subjected,  in  general,  to  any  of 
those  defenses  which  would  have  defeated  a  recovery 
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by  the  party  from  whom  he  took  it  or  any  prior  party. 
And  it  is  a  further  rule  that  if  a  bill  or  note  has  once 
passed  into  the  hands  of  a  bona  fide  holder  a  subse- 
quent transferee  may  claim  the  rights  of  a  bona  fide 
holder,  though  he  may  have  taken  it  with  notice  of 
defenses,  or  without  giving  value  for  it,  or  though  he 
acquired  it  when  overdue.  In  other  words,  one  who 
is  really  a  bona  fide  holder  may  transfer  his  rights  as 
such,  and  can  give  to  any  subsequent  transferree  as 
good  a  title  as  he  himself  had. 

§  443.  Defenses  available  against  a  bona  fide  hold- 
er.— A  bona  fide  holder  of  a  negotiable  instrument 
takes  it,  as  a  general  rule,  free  from  all  equitable  de- 
fenses. Equitable  defenses  are  those  which  do  not 
appear  upon  the  face  of  the  paper  itself.  There  are 
some  defenses,  however,  which  are  available  against 
even  a  bona  fide  holder,  but  these  are  chiefly  such  as 
render  the  instrument  absolutely  void.  What  these 
defenses  are  will  best  appear  from  a  somewhat  de- 
tailed statement. 

§  444.  Incapacity  of  parties. — Any  party  to  a  ne- 
gotiable instrument  may  set  up  his  or  her  want  of 
capacity  to  contract,  arising  from  insanity,  infancy, 
or  coverture,  as  a  defense  to  an  action  by  any  party 
into  whose  hands  the  paper  may  come,  even  though 
the  latter  be  a  bona  fide  holder. 

$  445.  Illegality. — Bills  and  notes  made,  drawn, 
accepted,  or  indorsed  upon  an  illegal  or  immoral 
consideration  are,  as  to  the  party  paying  such  con- 
sideration, absolutely  void.  But  in  the  hands  of  a 
bona  fide  holder  for  value,  and  without  notice,  such 
instruments  are  valid  unless  expressly  declared  to  be 
void  by  statute,  in  which  case  they  are  void  in  all 
hands  whatsoever.1 

§  446.  Forgery  —  Alteration.  —  As  against  one 
whose  name  is  forged  to  a  bill  or  note,  the  instru- 
ment is  absolutely  void  in  all  hands.  And  if  the 
paper  has  been  materially  altered  it  is  void  even  in 

lAnte,  §§  196,  234. 
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the  hands  of  a  bona  fide  holder.  Some,  hut  not  all, 
of  the  cases  hold  that  if  the  party  sought  to  be  held 
was  guilty  of  negligence  facilitating  the  alteration, 
as  by  leaving  blank  and  uncanceled  spaces,  his  lia- 
bility to  a  bona  fide  holder  for  value  is  the  same  as 
though  the  paper  had  been  originally  written  as  al- 
tered .  But  the  acceptance  of  a  bill  or  the  certifica- 
tion of  a  check  will  estop  the  drawee  from  setting  up 
the  forgery  of  the  drawer's  signature  as  a  defense  to 
an  action  by  a  bona  fide  holder.1  But  the  drawer 
may  still  show  that  the  body  of  the  paper  was  al- 
tered even  before  acceptance  or  certification. 

§  447 .  Instruments  not  delivered. — Wh  ere  a  party, 
to  whose  order  a  note  or  bill  is  dfawi*  or  indorsed, 
obtains  possession  of  it  by  theft  or  fraud,  he  can  not 
sue  upon  it.  But  a  bona  fide  purchaser  of  the  paper 
may  recover,  it  seems,  provided  the  party  signing 
has  been  guilty  of  negligence  facilitating  its  wrong- 
ful appropriation.  If  there  was  no  such  negligence, 
however,  the  paper  is,  by  many  authorities,  void  in 
all  hands,  whether  guilty  or  innocent.  This  test  of 
negligence  has  been  applied  with  such  varying  re- 
sults, however,  that  it  is  impossible  to  say  what 
would  be  held,  in  all  courts,  to  constitute  such  neg- 
ligence as  would  entitle  a  bona  fide  purchaser  to  re- 
cover in  spite  of  the  want  of  delivery.  It  was  held 
negligence  in  one  case  for  the  maker  to  complete  a 
note  and  lay  it  away  in  a  box  or  drawer,  though  se- 
cured by  lock  and  bolt.  But  it  was  held  in  another 
case  that  where  the  defendant  signed  a  note  and  left 
it  in  the  room  with  his  sister  and  the  payee,  caution- 
ing the  latter  not  to  take  it  as  negotiations  then  pend- 
ing were  not  complete,  and  the  payee  took  it  and 
transferred  it  to  an  innocent  holder  for  value,  there 
was  no  such  negligence  as  would  enable  the  latter  to 
recover.  But  where  a  negotiable  instrument  is 
stolen  from  the  maker  while  upon  its  face  incom- 

lA/Ue,  §  421 ;  post,  §  605. 


§  448  NEGOTIATION  AND  TRANSFER.  189 

plete,  a  subsequent  holder  gets  nothing,  though  he 
take  it  bona  fide. 
§  448.  Blank  instrument  wrongfully  filled  up. — If 

one  should  sign  a  commercial  instrument  in  blank 
and  intrust  it  to  an  agent  to  be  filled  up  in  accord- 
ance with  specific  instructions,  and  the  agent  should 
fill  it  up  upon  different  terms  or  for  a  larger  amount, 
the  signer  would  be  bound  to  a  bona  fide  holder  for 
value  by  the  instrument  as  filled  up.  He  who  in- 
trusts an  agent  with  such  a  paper  thereby  represents 
him  as  authorized  and  worthy  of  confidence,  and, 
being  first  to  trust,  should  be  first  to  suffer.  If  one 
knows  that  blanks  have  been  filled  up  by  an  agent, 
some  courts  declare  it  his  duty  to  ascertain  the  limits 
of  the  agent's  authority.  But  the  weight  of  opinion 
is  the  other  way,  except  where  the  written  provisions 
were  in  apparent  conflict  with  the  ordinary  parts  of 
the  blank.  The  case  is  different  where  one  gets  pos- 
session of  the  blank  signature  of  another  and  writes 
a  bill  or  note  above  it  without  any  authority  what- 
ever. The  apparent  maker  is  not  liable  even  to  a 
bona  fide  holder  for  value.  And  the  same  is  true 
where  one  intrusts  another  with  his  signature  in 
blank  without  authorizing  him  to  write  any  kind  of 
a  contract  over  it. 

§  449.  Mistake — Misrepresentation. — Where  one 
without  negligence  signs  a  negotiable  bill  or  note  in 
the  belief  that  it  is  an  instrument  of  a  different  na- 
ture, he  incurs  no  liability  to  any  party,  however  in- 
nocent, any  more  than  if  his  signature  had  been 
forged.  Thus,  a  blind  man  can  do  no  more  than  re- 
quire the  instrument  to  be  read  to  him,  and  if  it  is 
misread,  and  he  signs  it,  he  is  not  bound.  And  the 
same  would  be  true  of  one  who  could  not  read.  But 
if  one  can  read  and  omits  to  do  so,  or  being  unable 
to  read  does  not  require  the  instrument  to  be  read  to 
him,  he  is,  by  the  great  weight  of  authority,  guilty 
of  negligence,  and  can  not  be  heard  to  say,  as  against 
a  bona  fide  holder  of  his  negotiable  instrument,  that 
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he  thought  he  was  signing  something  of  a  different 
character,1  and  must  look  for  redress  to  those  who 
perpetrated  the  fraud.  But  there  seems  to  be  a  ten* 
dency  in  some  states  to  declare  negotiable  instruments 
void  even  in  innocent  hands,  when  the  signers  are 
induced  to  believe  that  they  are  executing  contracts 
of  a  different  nature,  and  it  has  even  been  held  to  be 
no  negligence  for  one  able  to  read  to  sign  an  instru- 
ment, relying  upon  the  reading  of  it  by  another.  But 
this  is  contrary  to  the  opinion  of  a  majority  of  the 
courts,  and  they  hold  that  one  who  is  able  to  read, 
but  contents  himself  with  having  another  read  to 
him,  is  guilty  of  negligence  and  liable  to  a  bona  fide 
holder. 

§  450.  Escrow — Collateral  agreements. — If  one  to 
whom  a  negotiable  instrument  has  been  delivered  in 
escrow *  delivers  it  to  the  payee  before  the  happening 
of  the  condition  upon  which  its  final  delivery  depends, 
it  is  generally  held  that  a  bona  fide  purchaser  may  re- 
cover. No  collateral  agreement  between  prior  parties 
to  a  bill  or  note,  not  appearing  on  the  paper  itself,  will 
be  permitted  to  defeat  the  rights  of  a  bona  fide  holder 
without  notice. 

§  451 .  Duress. — There  can  be  no  recovery  as  be- 
tween the  original  parties  to  a  negotiable  instrument 
executed  under  duress.  And  it  is  extremely  doubt- 
ful whether  one  whose  signature  to  such  an  instru- 
ment was  procured  by  violent  duress  would  be  liable 
even  to  a  bona  fide  holder,  though  there  are  cases  to 
the  effect  that  a  bona  fide  holder  may  recover. 

§  452.  Fraud — Consideration. — Where  one  exe- 
cutes what  he  knows  and  intends  to  be  a  negotiable 
instrument,  upon  the  inducement  of  false  and  fraud- 
ulent representations  as  to  the  consideration,  he  is 
nevertheless  liable  to  a  bona  fide  holder  for  value.  So, 
lack  or  failure  of  consideration  as  between  prior  par- 
ties is  no  defense  to  an  action  by  a  bona  fide  holder. 

lAntet  §180.  *Antef  §55. 
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§  453.  Payment,  set-off,  compromise,  etc. — The 

bona  fide  holder  of  a  negotiable  instrument  who  ac- 
quired it  for  value  before  maturity  may  recover  thereon 
as  against  any  prior  party  in  spite  of  the  fact  that 
the  party  from  whom  he  acquired  his  title,  or  any 
other  party  thereto,  was  subject  to  be  met  by  the  de- 
fense of  payment,  set-off,  accord  and  satisfaction, 
compromise,  or  release. 

§  454.  Of  the  elements  of  bona  fides. — Having  as- 
certained in  general  what  are  the  rights  of  a  bona  fide 
holder,  it  becomes  necessary  to  ascertain  more  in  de- 
tail who  are  bona  fide  holders  and  entitled  to  protec- 
tion as  such. 

§455.  Good  faith. — Bad  faith  (mala  fides)  will 
prevent  recovery  by  the  holder  of  a  bill  or  note,  un- 
less he  derived  his  title  from  one  who  was  really  a 
bona  fide  holder.  If  one  takes  a  bill  or  note  with  ac- 
tual knowledge  of  a  defense  which  would  defeat 
recovery  by  the  party  from  whom  he  took  the  paper, 
he  can  not  recover,  for  he  is  not  a  bona  fide  holder. 
But  the  rule  is  generally  established  that  in  the  ab- 
sence of  actual  notice  of  defenses,  nothing  short  of 
actual  bad  faith  (mala  fides)  will  subject  the  holder 
to  defenses.  He  must  have  had  actual  knowledge  of 
the  fraud,  or  have  participated  therein;  and,  while 
gross  negligence  may  be  evidence  of  bad  faith,  even 
that  is  not  the  same  thing.  The  majority  of  the 
cases  hold,  therefore,  that  the  circumstances  of  sus- 
picion must  be  so  strong  and  pointed  as  to  warrant 
the  inference  that  the  holder  had  actual  knowledge 
of  some  matter  of  defense  existing  between  prior 
parties. 

§  456.  Must  be  holder  for  value. — In  order  that 
one  may  recover  free  from  defenses  existing  between 
prior  parties,  not  only  must  the  paper  be  negotiable, 
and  therefore  an  adequate  representative  of  money, 
but  it  must  Bfcve  come  to  the  holder  in  the  course  of 
its  money  use.  In  other  words,  the  holder  must 
have  paid  a  valuable  consideration  for  it,  and  one 
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who  acquires  negotiable  paper  as  a  gift,  or  even  for 
a  mere  nominal  consideration,  has  no  better  rights 
against  prior  parties  than  the  one  from  whom  he  ac* 
quired  it. 

§457.  Same — The  amonnt  of  consideration. — A 
bill  or  note  may  be  transferred  for  less  than  its  face 
value.  But  the  inadequacy  of  price  may  be  so  gross 
as  to  justify  the  inference  that  the  purchaser  is 
charged  with  notice  of  the  defective  title  of  his  ven- 
dor, as  where  one  paid  $125  for  a  note  of  $333.33  ; 
$50  for  a  note  of  $300 ;  $5  for  a  note  of  $300 ;  the 
solvency  of  the  makers  being  well  known. 

On  the  other  hand,  it  has  been  held  that  one  who 
paid  $100  for  a  note  of  $250;  $50  for  a  note  of  $100, 
and  $1,250  for  a  note  of  $2,500,  was  a  holder  for  val- 
ue and  not  chargeable  with  notice.  But  it  must  be 
remembered  that  commercial  paper  has  value  accord- 
ing to  the  financial  standing  of  the  parties  to  it;  and 
while  inadequacy  of  price  may  well  be  held  to  charge 
a  purchaser  with  notice  where  the  signers  are  known 
to  be  solvent  and  responsible,  the  same  conclusion 
would  not  be  justified  where  their  credit  and  solven- 
cy are  in  doubt. 

One  who  is  actually  a  bona  fide  purchaser  without 
notice  may  usually  recover  of  prior  parties,  not  mere- 
ly what  he  gave  for  the  paper  but  its  full  face  value. 

§  458.  Same— Nature  of  the  consideration. — One 
who  claims  to  be  a  bona  fide  holder  for  value  need 
not  be  a  purchaser  in  the  sense  that  he  gave  money 
for  the  paper.  It  is  enough  that  he  parted  with 
property  or  valuable  rights  or  rendered  service  in 
consideration  of  its  transfer  to  him.  But  though 
one  has  agreed  to  take  a  bill  or  note  in  exchange  for 
money  or  property,  but  before  he  has  parted  with 
the  consideration,  or  all  of  it,  if  he  acquires  notice 
of  defenses  available  against  his  transferrer,  he  is  not  a 
holder  for  value  beyond  the  amount  of  the  consider- 
ation actually  paid  before  such  notice  was  acquired. 

Of  course  one  who  takes  the  bill  or  note  of  a  third 
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person  in  absolute  payment  of  a  debt  contracted  at 
the  time,  is  a  holder  thereof  for  value,  and  one  who 
takes  a  bill  or  note  in  absolute  payment  and  extinc- 
tion of  a  pre-existing  debt,  and  surrenders  a  previ- 
ous security  therefor,  is  a  holder  for  value  and  enti- 
tled to  be  protected  against  equities  existing  between 
prior  parties.  Where  the  bill  or  note  is  transferred 
in  conditional  payment  or  as  collateral  security  for  a 
debt  contracted  at  the  time,  the  transferee  is  a  holder 
for  value.  Even  though  the  paper  was  taken  in  con* 
ditional  payment  or  as  security  for  a  pre-existing 
debt,  if  the  creditor  surrendered  other  securities  on 
the  faith  of  the  transfer,  he  is  a  holder  for  value. 
So,  if  the  creditor  in  consideration  of  the  transfer  of 
a  bill  or  note  to  him  expressly  agrees  to  forbear  for  a 
time  from  suing  upon  the  pre-existing  debt,  though 
he  retains  his  right  of  action  thereon,  such  agree- 
ment to  forbear  will  constitute  him  a  holder  for  value. 
Further  than  this,  the  decisions  are  not  entirely  in 
accord,  and  in  the  absence  of  an  express  bargain  for 
credit,  one  who  takes  a  negotiable  instrument 
as  collateral  security  for  or  in  a  conditional  payment 
of  a  pre-existing  debt,  without  surrendering  any 
previous  remedy  or  security  for  such  debt,  is  not 
regarded  as  a  holder  for  value  in  many  courts,  though 
in  others,  including  the  supreme  court  of  the  United 
States,  he  is  a  holder  for  value  within  the  protection 
of  the  law  merchant.1 

§  459.  Usual  course  of  business. — In  order  that  the 
holder  of  a  bill  or  note  may  be  protected  against 
those  equities  which  might  have  prevented  a  re- 
covery by  his  immediate  transferrer,  he  must  have 
acquired  the  paper  in  the  usual  course  of  business. 
If  he  acquired  it  otherwise  he  is  not  entitled  to  pro- 
tection, though  he  may  have  paid  full  value  for  the 
instrument.  One  who  takes  by  mere  delivery  the 
equitable  title  to  a  bill  or  note  payable  to  order,  is 

1  Post,  §934.  'Ante,  §429. 
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not  a  holder  in  the  usual  course  of  business,8  and  the 
same  is  true  of  receivers,  assignees  in  bankruptcy 
and  under  insolvent  laws,  assignees  for  the  benefit  of 
creditors,  and  executors  or  administrators. 

§  460.  Time  of  transfer — Before  and  after  due. — 
Overdue  or  dishonored  paper  may  still  be  transferred 
either  by  indorsement  or  delivery,  to  the  same  ex- 
tent as  before  maturity.  But  where  a  negotiable 
instrument  is  found  in  circulation  after  it  is  due  it 
carries  suspicion  on  its  face.  The  question  instantly 
arises,  why  is  it  in  circulation?  Why  has  it  not 
been  paid?  Here  is  something  wrong.  Therefore, 
although  it  does  not  give  the  indorsee  notice  of  any 
specific  matter  of  defense,  such  as  set-off,  payment 
or  fraudulent  acquisition,  yet  it  puts  him  on  inquiry; 
he  takes  only  such  title  as  the  indorser  himself  has, 
and  subject  to  any  defense  which  might  be  made  if 
the  suit  were  brought  by  the  indorser.  But  if  his 
immediate  indorser  is  a  holder  for  value  and  without 
notice,  and  acquired  his  title  before  maturity,  the 
indorsee,  after  maturity,  may  recover  free  from  de- 
fenses, for  he  can  stand  in  no  worse  position  than 
his  transferrer.1 

§  461 .  When  paper  overdue. — A  bill  or  note  paya- 
ble a  certain  time  after  date  is  always  overdue  after 
the  last  day  of  grace.  And  it  is  held  by  high  author- 
ity that  one  who  takes  a  bill  or  note  on  the  last  day 
of  grace  is  chargeable  with  notice.  But  other  cases 
hold  that  one  who  takes  paper  before  the  close  of 
business  hours  on  the  last  day  of  grace  is  entitled  to 
protection,  if  he  took  the  paper  for  value  and  with- 
out actual  notice  of  dishonor. 

One  who  takes  a  bill  or  note  payable  on  demand 
within  a  reasonable  time  after  its  issue  is  entitled  to 
protection  as  a  bona  fide  holder.  But  if  the  bill  has 
been  outstanding  unreasonably  long,  the  transferee 
is  chargeable  with  notice  and  takes  it  subject  to  de- 
fenses.    No  general  rule  as  to  what  is  a  reasonable 

lAnte,  §44». 
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time  can  be  laid  down.  The  question  depends  upon 
the  facts  and  circumstances  of  the  particular  case. 
Statutes  in  some  states  provide  that  demand  paper 
shall  be  deemed  overdue  after  a  certain  time  and  not 
before. 

If  the  paper  is  payable  in  installments,  the  fact  that 
any  installment  of  the  principal  is  overdue  when  the 
paper  reaches  his  hands  will  deprive  the  transferee 
of  the  character  of  a  bona  fide  holder,  whether  the  en- 
tire debt  is  expressed  to  be  due  upon  failure  to  pay 
such  installment  or  not.  The  fact  that  an  installment 
of  interest  is  overdue  has  been  held  to  have  the  same 
effect.  But  this  is  denied  in  many  cases,  unless 
there  is  a  stipulation  that  the  principal  debt  shall  be- 
come due  upon  failure  to  pay  an  installment  of  in- 
terest. 

§  462.  Burden  of  proof. — One  who  has  an  appar- 
ent title  to  a  bill  or  note  is  presumptively  a  bona  fide 
holder  for  value  without  notice,  and  it  lies  upon  the 
defendant  to  prove  the  contrary.  But  if,  at  the  trial, 
it  is  made  to  appear  that  the  issue  or  subsequent 
transfer  of  such  bill  or  note  was  tainted  with  fraud, 
duress,  or  illegality,  the  holder  must  show  that  he 
or  the  party  under  whom  he  claims  is  or  was  a  bona 
fide  holder  for  value.  The  reason  of  this  rule  is, 
that  where  one  procures  a  bill  or  note  by  violence  or 
fraud,  he  will  transfer  it  to  a  confederate  to  recover 
for  him  what  he  knew  he  could  not  recover  for  him-* 
self. 


CHAPTER  XXIV. 

PRESENTMENT   FOB   PAYMENT. 

Proceedings  Upon  Dishonor. 

§  463.  In  general. — There  is  probably  nothing  in 
our  commercial  law  so  necessary  for  business  men  to 
•understand  £S  the  steps  required  to  be  taken  to  charge 
>the  drawers  and  indorsers  of  negotiable  paper.  Any 
omission  to  comply  with  the  requirements  of  law  in 
this  respect  may  release  the  drawers  and  indorsers 
from  all  liability,  not  only  upon  the  paper  but  upon 
the  consideration  for  which  it  was  given  or  trans- 
ferred. 

We  have  already  seen  that  the  drawer  of  a  bill 
warrants  its  acceptance  and  that  the  failure  of  the 
holder  to  present  it  for  acceptance  will,  in  certain 
cases,  release  the  drawer  as  well  as  the  indorsers,  if 
any  there  be.1  Further  than  this  an  accepted  draft 
or  promissory  note,  and  usually  a  bank  check,1  must 
be  promptly  and  properly  presented  for  payment  to 
the  acceptor,  maker  or  drawee,  otherwise  the  drawer 
and  indorsers  are  released  from  their  obligations  to 
indemnify  the  holder  in  any  form,  in  case  payment 
is  refused  or  withheld. 

The  law  requires  demand  of  payment  for  reasons 
both  of  justice  and  policy.  Drawers  and  indorsers 
have  a  right  to  expect  that  the  paper  will  be  honored 
by  those  whose  duty  it  is  to  honor  it,  according  to 
business  custom  and  usage  or  in  conformity  with 
their  contracts  as  acceptors  and  makers.     If  they  are 

1  Ante,  §§  410,  411.  •  Post,  §  499. 
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called  upon  to  indemnify  the  holder  he  must  show 
that  he  has  made  proper  efforts  to  secure  payment  or 
acceptance  from  those  whose  primary  duty  it  is  to- 
pay  or  accept.  Haying  established  dishonor  as  a 
fact,  or  having  made  diligent  effort  to  secure 
honor,  the  holder  must  notify  those  to  whom  he 
would  look  for  indemnity  in  order  that  they  may 
seek  indemnity  from  those  liable  to  them.  What 
bills  must  be  presented  for  acceptance  and  the  requi- 
sites of  such  presentment  have  already  been  dis- 
cussed. If  acceptance  is  refused  the  proceedings  are 
the  same  as  upon  dishonor  by  non-payment.1 

§  464.  By  whom  presentment  for  payment  must 
be  made. — The  holder  of  a  negotiable  instrument,  or 
any  person  having  authority  to  act  as  his  agent,  may 
present  it  for  payment.  A  presentment  by  any  other 
person  would  be  insufficient,  for  the  plain  reason 
that  one  is  not  bound  to  pay  except  to  those  who  can 
give  a  valid  acquittance.  But  where  the  paper  is 
v  payable  to  bearer  or  indorsed  in  blank,  the  drawee, 
acceptor  or  maker  may  assume  that  the  person  in 
possession  has  title,  and  if  he  honestly  pays  the 
money  to  the  holder  he  can  not  be  compelled  to  pay 
again  to  one  who  shows  that  the  paper  has  been  lost 
by  or  stolen  from  him. 

Where  the  holder  is  dead  when  the  paper  falls  due 
presentment  must  be  made  by  his  personal  represen- 
tatives. If  there  be  none  at  that  time  they  may 
present  the  paper  within  a  reasonable  time  after 
their  appointment. 

If  the  instrument  is  one  that  requires  protest,  as 
is  the  case  with  foreign  bills  of  exchange,  present- 
ment must  be  made  by  a  notary  public  in  person. 
Presentment  by  his  clerk  is  not  sufficient  in  the  ab- 
sence of  statute  or  custom  authorizing  it.' 

§  465.  To  whom  presentment  most  be  made. — Pre- 
sentment for  payment  must  be  made  to  the  drawee  or 
acceptor  of  a  bill,  or  the  maker  of  a  note,  or  to 

1  Post,  §  472,  et  seq.  *  Post,  §  482,  et  seq. 
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authorized  agent.  While  the  holder  should,  if  pos- 
sible, see  the  maker,  drawee  or  acceptor,  in  person, 
if  the  paper  is  payable  at  a  specified  place  and  the 
party  liable  to  pay  can  not  be  found  there,  he  may 
present  the  paper  to  any  suitable  person  found  on  the 
premises.  If  no  such  person  can  be  found,  the  paper 
may  be  treated  as  dishonored. 

Presentment  to  one  partner  and  refusal  of  payment 
by  him,  establishes  the  dishonor  of  paper  drawn  upon, 
or  made,  or  accepted  by  the  firm.  If  the  paper  is 
signed  by  several  who  are  not  partners,  presentment 
should  be  made  to  all. 

If  the  maker,  acceptor  or  drawee  is  dead,  present- 
ment may  be  made  to  the  executor  or  administrator, 
if  there  is  one,  otherwise  it  should  probably  be  made 
at  the  former  residence  or  place  of  business  of  the 
deceased. 

§  466.  Place  and  hour  of  presentment. — Where  the 
paper  is  payable  at  a  particular  place,  presentment  at 
that  place  is  sufficient  though  there  is  no  one  there 
to  make  payment.  No  further  search  or  inquiry  is 
necessary.  r* 

If  the  paper  is  payable  generally,  presentment 
should  be  made  at  the  place  of  business  of  the  drawee, 
acceptor  or  maker,  and  then  at  his  residence.  If, 
after  diligent  search  and  inquiry,  the  party  or  his 
place  of  residence  or  business  can  not  be  found,  the 
paper  may  be  treated  as  dishonored  and  the'  drawers 
and  indorsers  notified  accordingly. 

Presentment  at  a  place  of  business  should  be  made 
during  business  hours.  Presentment  at  a  place  of 
residence  should  be  made  before  customary  bedtime. 
Presentment  at  a  bank  should  be  made  during  custo- 
mary banking  hours,  though  a  later  presentment 
might,  under  some  circumstances,  be  good. 

If  the  presentment  is  to  the  maker  or  acceptor, 
personally,  it  would  probably  be  sufficient  wherever 
made,  provided  the  refusal  to  pay  was  based  upon 
some  other  ground  than  that  the  presentment  was 
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made  at  an  improper  place,  as  for  example,  on  the 
street. 

§  467.  Day  of  presentment. — No  presentment  is 
necessary  to  charge  the  maker  of  a  note  or  the  ac- 
ceptor of  a  bill,  for  their  liability  is  absolute  and  un- 
conditional. As  against  drawers  and  indorsers,  how- 
ever, a  bill  or  note  must  be  presented  upon  the 
precise  day  of  maturity.  Presentment  upon  an  earlier 
date  is  wholly  without  effect,  and  so  of  presentment 
at  a  later  day  unless  circumstances  are  such  as  to  ex- 
cuse the  delay.1 

§  468.  Computation  of  time — Days  of  grace. — Bills 
of  exchange  or  negotiable  promissory  notes  payable 
on  a  certain  future  day  are  not  really  payable  upon 
that  day.  By  mercantile  custom  in  England,  and 
generally  in  this  country,  such  paper  is  due  three 
days  after  the  date  fixed  by  its  terms.  These  extra 
days  are  called  "  days  of  grace.' ' 

But  by  statute  in  some  states  days  of  grace  have 
been  abolished,  and  the  wisdom  of  retaining  the 
common  law  rule  allowing  them  is  questionable.  In 
any  case  if  the  paper  be  expressly  "  payable  without 
grace,"  none  will  be  allowed.  P^per  due  on  demand 
is  not  entitled  to  grace,  nor  is  non-negotiable  paper 
in  most  states,  nor  a  bank  check.8  But  bills  due  at 
sight  are  usually  entitled  to  grace,  except  where 
grace  has  been  abolished  by  statute. 

If  the  last  dky  of  grace  falls  on  Sunday  or  a  legal 
holiday,  the  paper  is  due  and  demand  must  be  made 
on  the  preceding  business  day,  except  in  a  few  states, 
where  it  is  held  that  the  paper  is  due  on  the  succeed- 
ing business  day. 

In  computing  time  upon  bills  and  notes,  the  word 
month  means  calendar  month,  and  a  bill  payable 
two  months  after  date,  dated  March  10,  1889,  would 
mature  without  grace  on  May  10,  1889,  and  with 
grace  on  May  13.  If  paper  is  payable  so  many 
days  after  date  or  sight,  the  day  of  the  date  or  ac* 

lPostt  §486.  *Post,  §492. 
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ceptance  is  excluded,  so  that  a  note  dated  March  1, 
payable  in  thirty  days,  would  be  due  without  grace 
March  31,  with  grace  on  April  3. 

§  469.  Same— Paper  payable  on  demand. — Bills 
and  notes  payable  on  demand  must  be  presented  for 
payment  within  a  reasonable  time,  otherwise  the 
drawer  and  indorsers  will  be  released.  What  is  a 
reasonable  time  depends,  in  general,  upon  the  facts 
and  circumstances  of  each  particular  case.  In  the 
case  of  bills  of  exchange  demand  should  be  made  at 
once,  but  in  the  case  of  interest-bearing  notes  a  year 
might  not  be  too  long. 

§  470.  Formalities  of  presentment. — Except  when 
the  paper  is  lost  or  destroyed  no  valid  presentment 
for  payment  can  be  made  unless  the  party  making 
presentment  has  the  paper  with  hiift  ready  to  deliver 
up  to  the  party  paying,  for  the  latter  is  entitled  to 
have  it  not  only  as  a  voucher  of  payment,  but  to  pre- 
vent its  subsequent  negotiation  into  the  hands  of 
those  who  might  claim  to  be  bona  fide  holders.  Or- 
dinarily the  paper  should  be  exhibited  to  the  party 
on  whom  demand  is  made. 

§  471.  Same— Lost  bill  or  note. — If  the  bill  or 
note  be  lost  or  destroyed  presentment  must  be  made 
by  a  copy  of  it  with  an  offer  of  indemnity  against  its 
appearance  in  the  hands  of  a  subsequent  bona  fide 
holder.  In  all  states,  however,  the  holder  of  a  lost 
bill  or  note  may  recover  thereon  against  any  party 
whose  liability  has  become  fixed,  by  giving  to  the  . 
latter  a  proper  indemnity  against  the  possibility  of  a 
subsequent  recovery  by  a  bona  fide  holder  for  value. 
And  such  indemnity  will  be  required  in  any  case, 
unless  it  clearly  appears  that  the  paper  was  really 
destroyed  so  that  it  can  harm  no  one,  or  was  paya- 
ble to  order  and  not  indorsed,  or  had  been  found  by 
the  defendant  himself  or  delivered  to  him  by  the 
finder. 
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Proceedings  upon  Dishonor. 

§  472.  Notice— -Necessity. — Suppose  that  a  bill  or 
note  has  been  presented  in  conformity  with  law,  and 
payment  or  acceptance  refused.  If  the  drawers  and 
indorsers  are  to  pay  the  paper,  they  must  be  duly 
notified  of  its  dishonor,  in  order  that  they  may  know 
of  the  dishonor  and  the  extent  of  the  liability  with 
which  it  has  bur d ended  them,  and  take  such  steps 
as  may  seem  necessary  to  obtain  indemnity  from  par- 
ties liable  to  them.  If  they  remain  in  ignorance  of 
the  dishonor,  it  is  clear  that  this  indemnity  may  be 
lost ;  and  if  it  is  lost  through  the  neglect  of  the  hold- 
er, it  is  just  that  he  should  lose  his  recourse  against 
those  whom  his  neglect  has  actually  or  presumptive- 
ly injured.  Neither  is  it  necessary  for  the  drawer 
of  a  draft  or  the  indorsers  of  commercial  paper  gen- 
erally, to  show  injury  through  the  holder's  neglect 
or  delay  to  make  demand  and  give  notice.  Injury 
to  them  is  conclusively  presumed.  '  But  the  drawer 
of  a  check  is  not  released  unless  he  is  in  fact  injured 
by  the  omission  or  delay.1 

Mere  knowledge  of  dishonor  is  not  equivalent  to 
notice  and  will  not  supply  the  place  of  it. 

§  473.  Who  should  give  notice. — Ordinarily  the 
notice  should  be  given  by  him  who  is  the  holder  of 
the  paper  at  the  time  dishonor  takes  place,  or  some 
one  by  his  authority  and  on  his  behalf.  But  if  no- 
tice is  given  by  any  party  liable  on  the  paper  to  any 
prior  party,  the  benefit  of  such  notice  will  inure  to 
the  holder.  Thus,  if  the  holder  notifies  the  third 
indorser,  who  notifies  the  second  indorser,  who  noti- 
fies the  first  indorser,  who  notifies  the  drawer,  the 
holder  may  sue  the  drawer  or  any  indorser,  provided 
all  these  parties  were  duly  notified  within  the  time 
fixed  by  law.  But  notice  from  a  mere  stranger  to 
the  paper  is  not  sufficient,  and  a  party  who  is  him- 

1  Fost,  §  499. 
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self  discharged  through  lack  of  due  notice  of  dis- 
honor is  a  stranger  to  the  instrument  within  the 
meaning  of  this  rule. 

If  the  holder  notifies  the  drawer  and  all  the  in- 
dorsers,  this  fixes  their  liability  to  him  and  to  all 
parties  liable  on  the  paper  to  whom  the  parties  noti- 
fied are  liable  in  turn. 

If  the  drawer  or  indorser  be  dead,  notice  should 
be  given  to  his  personal  representative  within  a  rea- 
sonable time  after  his  appointment. 

§  474.  Who  entitled  to  notice. — As  the  acceptor  of 
a  bill  or  the  maker  of  a  note  are  primary  debtors 
who  must  know  their  own  defaults,  they  are  not  en- 
titled to  notice  of  dishonor.  But  the  liability  of  the 
drawer,  and  indorsersis  conditional  upon  prompt  de- 
mand and  due  notice  of  non-payment  and  non- 
acceptance.  The  drawer  and  all  the  indorsers  are 
entitled  to  due  notice  and  the  lack  of  it  will  dis- 
charge them,  ordinarily,  both  from  liability  on  the 
paper  and  from  liability  upon  the  consideration  for 
which  it  was  drawn  or  indorsed. 

Indorsers  of  overdue  paper  are  regarded  as  indors- 
ing paper  payable  on  demand,  and  are  therefore  en- 
titled to  have  payment  demanded  within  a  reasonable 
time  and  to  prompt  notice  of  dishonor. 

Notice  to  one  partner  is  notice  to  the  firm,  and  no- 
tice to  any  agent  authorized  to  receive  it  is  notice  to 
the  principal.  But  if  there  are  joint  indorsers  not 
partners,  notice  must  be  given  to  all. 

One  who,  having  transferred  paper  without  in- 
dorsement by  mere  delivery,  has  become  liable  upon 
the  consideration  for  which  he  gave  it,  appears  to  be 
entitled,  not  to  strict  notice,  but  to  reasonable  notice 
only,  and  is  not  released  unless  injured  by  lack 
of  it. 

If  a  party  entitled  to  notice  be  bankrupt,  notice 
should  be  given  to  his  assignee,  though  it  is  best  to 
noitfy  him  also. 
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§475.  The  time  of  notice. — Where  the  parties 
live  in  the  same  place  notice  may  be  given  on  the 
day  of  maturity,  provided  the  maker,  acceptor,  or 
drawer,  has  distinctly  refused  payment  on  that  day ; 
otherwise  notice  must  be  given  on  the  following  day. 
If  the  notice  is  sent  to  the  place  of  business  of  the 
drawer  or  indorser  it  must  be  left  there  during  busi- 
ness hours.  If  it  is  sent  to  his  residence  it  must  be 
left  there  before  bed-time. 

Where  the  parties  reside  in  different  places,  the  no- 
tice may  be  sent  by  mail.  It  may  be  mailed  on  the 
day  of  maturity  if  there  has  been  a  distinct  refusal 
of  payment,  otherwise  it  must  be  sent  on  the  follow- 
ing day,  provided  the  mail  on  that  day  does  not 
leave  at  an  unreasonably  early  hour.  Before  seven 
in  the  morning  has  been  held  to  be  an  unreasonable 
hour,  and  if  there  is  only  one  mail  on  that  day, 
which  leaves  before  seven,  the  holder  may  send  notice 
on  the  following  day.  If  there  is  more  than  one 
mail  on  the  day  after  dishonor,  the  last  mail  will  be 
early  enough.  If  no  mail  leaves  on  the  day  of  dis- 
honor, then  notice  may  be  sent  by  the  earliest  mail 
thereafter.  If  the  day  succeeding  dishonor  be  a 
Sunday  or  legal  holiday,  notice  may  be  sent  on  the 
next  business  day. 

Each  party  notified  has  the  same  time  within 
which  to  notify  those  liable  to  him  as  is  allowed  to 
the  holder  to  notify  his  immediate  indorser.  But  the 
over-diligence  of  one  party  will  not  supply  the  lack 
of  diligence  of  any  other  party. 

§476.  To  whose  benefit  notice  inures. — If  the 
holder  notifies  the  drawer  and  all  the  indorsers,  he 
may,  at  his  leisure,  determine  which  to  sue,  and 
the  notice  which  he  gives  will  fix  the  liability 
of  every  party  upon  the  paper  to  every  party  be- 
low him  who  pays  it.  If  the  holder  notifies 
only  his  immediate  indorser,  and  none  of  the 
others  are  notified  within  the  time  fixed  by  law, 
the  others  are  released.     But  if  an  indorser  who 
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is  duly  notified  gives  notice  in  turn  to  any  or  all 
above  him,  their  liability  both  to  him  and  to  the 
holder  is  fixed,  and  so  where  each  successive  indorser 
takes  his  day.  The  safest  course,  however,  is  for  the 
holder  to  notify  the  drawer  and  all  the  indorsers  in 
the  first  instance,  otherwise  he  may,  by  the  laches  of 
some  one  above  him,  lose  his  remedy  against  spme 
party  whom  it  might  be  convenient  to  hold. 

§  477.  Mode  of  giving  nbtice — Notice  by  mail. — If 
the  party  to  be  notified  actually  receives  notice  in 
due  time,  it  is  immaterial  whether  it  is  oral  or  in 
writing,  by  post  or  by  private  messenger.  The  mode 
of  giving  notice  is  only  important  where  the  notice, 
though  sent,  was  delayed  or  never  received. 

Where  the  drawer  or  indorser  to  be  notified  resides 
in  the  place  where  the  paper  was  dishonored,  the 
mailing  of  a  notice  in  that  or  some  other  place  is 
not  sufficient  unless  actually  received  in  due  season. 
The  notice  should  be  sent  by  private  messenger  or 
be  delivered  by  the  holder  in  person.  But  in  large 
cities  where  there  is  a  daily  delivery  of  mail  at  houses 
and  offices  by  regular  carriers,  the  mail  is  probably  a 
proper  medium  for  the  transmission  of  notice,  pro- 
vided the  notice  is  mailed  in  such  season  that  it 
would  be  delivered  on  the  day  of  mailing,  in  due 
course. 

When  the  parties  to  be  notified  reside  in  a  place 
other  than  that  in  which  the  holder  resides  and  the 
dishonor  takes  place,  a  notice  properly  addressed  and 
promptly  mailed,  post  paid,  will  be  sufficient  to  bind 
the  drawer  and  indorsers,  though  it  be  delayed  in 
transmission  or  is  never  received.  But  if  there  is 
any  mistake  in  the  address,  or  the  postage  is  not 
prepaid,  the  notice  will  be  insufficient,  unless  it  is 
actually  received  in  due  course. 

§  478.  To  what  post-office  notice  must  be  sent. — If 
the  drawer  or  indorser  has  given  explicit  directions 
as  to  where  the  notice  of  dishonor  shall  be  sent,  these 
must  be  followed  without  regard  to  his  place  of  resi- 
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dence  or  business.  And  where  the  drawer  or  indorser 
adds  an  address,  this  is  treated  as  direction  to  be  fol- 
lowed in  the  mailing  of  notice.  As  a  general  rule, 
in  the  absence  of  express  directions,  the  notice  may 
be  addressed  to  the  post-office  where  the  drawer  or  in- 
dorser resides.  If  he  resides  in  one  place,  and  does 
business  in  another,  but  receives  his  letters  at  one 
place  only,  then  the  notice  must  be  sent  there. 

Where  the  drawer  or  indorser  does  not  reside  where 
there  is  a  post-office,  notice  should  be  sent  to  the 
nearest  post-office,  unless  it  is  known  that  he  habitu- 
ally receives  his  mail  at  another  post-office,  when  the 
notice  should  be  sent  to  the  latter. 

Where  the  holder  does  not  know  the  address  of  the 
party  to  be  notified,  other  than  the  town  or  city  in 
which  he  resides,  the  notice  is  sufficient  if  addressed 
to  that  town  or  city.  Aside  from  this,  the  holder 
must  use  due  diligence  to  ascertain  the  address  of  the 
drawer  or  indorser.  But  if,  with  due  diligence,  he 
can  not  even  ascertain  the  town  or  city  where  the  in- 
dorser resides,  the  notice  may  be  sent  to  the  place 
where  the  paper  bears  date. 

§  479.  Of  the  form  and  requisites  of  notice. — If 
the  notice  is  delivered  orally  to  the  drawer  or  indors- 
er, it  is  sufficient,  though  meager,  for  the  latter  may 
question  the  holder  or  his  messenger  if  he  wishes 
fuller  information.  But  as  the  object  of  notice  is  to 
apprise  the  party  notified  that  the  paper  is  dishon- 
ored and  that  he  is  looked  to  for  payment,  in  order 
that  he  may  indemnify  himself  against  others  liable 
to  him,  and  prepare  himself  to  meet  his  own  liabil- 
ity to  the  holder,  every  written  nqtice  should  con- 
tain, ( 1 )  a  sufficient  description  of  the  bill  or  note; 
( 2 )  the  statement  that  it  has  been  presented  for  ac- 
ceptance or  payment,  as  the  case  may  be;  (3)  a 
statement  that  it  has  been  dishonored  ;  ( 4 )  a  state- 
ment that  it  has  been  protested,  if  such  is  the  case ; 
( 5 )  a  statement  that  the  holder  looks  for  payment  to 
the  party  notified 
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A  notice  in  all  respects  regular  should  give  the  date 
of  the  paper,  the  names  of  the  parties  who  executed  ^ 
it  and  in  whose  favor  executed,  the  amount,  date 
when  due,  by  whom  indorsed,  and,  if  a  bill,  in  whose 
favor  it  was  drawn.  If  this  is  done  and  the  party 
notified  is  misled  because  he  has  drawn  or  indorsed 
other  paper  of  the  same  description,  he  is  held,  nev- 
ertheless. A  correct  copy  of  the  paper  itself  will  an- 
swer all  purposes  of  description. 

It  must  be  stated  that  the  paper  was  presented  and 
that  it  was  dishonored.  The  statement  that  the  bill 
or  note  has  not  been  paid  is  alone  insufficient,  and 
so  of  the  statement  that  the  paper  has  been  presented 
without  stating  its  dishonor,  for  the  facts  that  fix  the 
liability  of  the  drawers  and  indorsers  are  the  demand 
of  payment  or  acceptance  and  the  dishonor,  and 
these  must  both  be  stated  in  some  form. 

§  480.  Protest  defined. — Every  foreign  bill  of  ex- 
change must,  if  dishonored,  be  protested,  and  if  not 
protested,  the  drawer  and  indorsers  are  released.  No 
show  of  diligence,  of  whatever  character,  will  supply 
the  place  of  protest.  In  its  popular  sense  "protest" 
includes  all  the  steps  necessary  to  charge  the  drawers 
and  indorsers  of  a  bill  or  note.  In  its  technical  and 
restricted  sense  it  means  the  formal  and  official  act 
of  a  notary  public  in  establishing  and  certifying  to 
the  dishonor  of  the  bill. 

§  481 .  Why  protest  required. — The  law  merchant 
required  a  protest  only  in  cases  of  foreign  bills  of  ex- 
change. Such  bills  being  dishonored  abroad,  the 
drawer,  who  resides  elsewhere,  would  have  to  rely 
solely  upon  the  representations  of  the  holder  touch- 
ing the  presentment  and  dishonor  of  the  bill.  A 
certificate  of  protest,  under  seal  of  a  notary  public, 
an  officer  recognized  by  the  law  of  all  commercial 
nations,  is  prima  facie  evidence  of  the  presentment 
and  dishonor.  While  it  may  be  contradicted/  yet 
until  contradicted,  its  recitals  will  be  taken  as  true  as 
to  all  facts  within  the  notary's  official  duty.     It  thus 
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dispenses  with  the  necessity  of  relying  upon  the  rep- 
resentations of  the  holder,  or  of  calling  witnesses 
from  abroad  to  testify  as  to  the  fact  of  dishonor. 

§  482.  What  paper  requires  protest. — Statutes  in 
many  states  have  sanctioned  the  protest  of  all  kinds 
of  commercial  paper,  and  declared  the  certificate  of 
protest  to  have  the  same  effect  as  in  the  case  of  for- 
eign bills.  But  unless  the  local  statute  expressly  re- 
quires protest  of  other  instruments  in  order  to  charge 
the  drawer  or  indorsers,  none  but  foreign  bills  of  ex- 
change need  be  protested;  and  if  the  local  law  neither 
requires  nor  sanctions  the  protest  of  inland  bills  or 
promissory  notes,  a  protest  of  such  paper  is  valueless. 
But  it  is  held  by  some  authorities  that  a  note  made 
in  one  state  or  country  and  indorsed  in  another  must 
be  protested  in  order  to  charge  the  indorser  on  the 
ground  that  he  is,  in  effect,  the  drawer  of  a  new 
bill.  By  the  weight  of  authority,  non-negotiable 
paper  need  not  be  protested. 

§  483.  Who  should  make  the  protest. — Protest  must 
be  made  by  a  notary  public,  and  the  same  notary 
must  take  all  the  steps  upon  which  the  certificate  of 
protest  is  based.  But  if  there  be  no  notary  at  the 
place  of  presentment,  any  respectable  citizen  may 
make  the  protest  in  the  presence  of  two  witnesses. 

§  484.  Noting  the  protest — The  notary  may  make 
out  his  certificate  of  protest  on  the  day  of  dishonor, 
and  must  do  so,  unless  he  notes  the  protest  forth- 
with. But  if  on  the  day  of  dishonor  he  makes  a 
signed  memorandum  on  the  back  of  the  paper  or 
otherwise,  of  the  date  and  fact  of  dishonor,  including 
the  demand,  the  refusal  of  payment  or  acceptance  and 
the  reasons  for  the  same,  if  any,  and  his  charges,  he 
may  make  out  his  certificate  at  a  later  day.  Making 
the  memorandum  described  is  called  noting  the  pro- 
test ;  making  out  the  certificate  of  protest  is  called 
extending  the  protest. 

§  485.  The  certificate  of  protest. — The  certificate 
must  contain  a  true  statement  of  all  the  facts  consti- 
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tuting  the  dishonor  of  the  bill.  But  if  the  facts  are 
correctly  stated  in  the  noting  of  the  protest,  a  new 
certificate  may  be  made  in  conformity  with  those 
facts,  in  case  the  first  one  is  incorrect.  The  certifi- 
cate must  contain  :  ( 1 )  A  description  of  the  instru- 
ment or  a  copy  of  it.  (2)  A  statement  of  present- 
ment and  demand  of  payment  or  acceptance,  together 
with  the  date  of  such  presentment  and  demand.  It 
is  advisable  but  not  necessary  to  give  the  hour.  (3) 
If  the  paper  is  payable  at  a  particular  place  a  state- 
ment that  demand  was  made  at  that  place.  (4)  A 
separate  statement  both  of  presentment  and  demand. 
(5)  A  plain  and  unequivocal  statement  that  pay- 
ment or  acceptance  was  refused.  (6)  A  statement 
of  the  names  of  the  parties  to  whom  presentment 
was  made.  If  no  person  could  be  found  to  whom 
presentment  could  be  made,  a  statement  of  that  fact 
will  suffice.  (7)  Finally,  the  certificate  must  be 
sealed  with  the  official  seal  of  the  notary  making  the 
protest.  Though  it  is  not  necessary  for  the  notary 
to  give  notice  of  dishonor,  it  is  customary  for  him  to 
do  so.  If  he  gives  notice  his  certificate  may  show 
the  fact.1 

Excuses  for  the  Lack  of  Presentment ,  Notice  and  Protest. 

i 
§  486.  Waiver. — Any  person,  for  whose  benefit  or 
protection  the  law  requires  demand,  notice,  and  pro- 
test, may  waive  his  rights.  Thus,  a  drawer  or  in- 
dorser  who  writes  over  his  signature,  "  Demand  no- 
tice and  protest  waived,"  will  be  held  absolutely 
liable  if  the  paper  is  dishonored.  If  the  waiver  is  in 
the  body  of  the  instrument  it  binds  all  parties;  if  it 
is  above  the  signature  of  a  single  indorser,  it  affects 
him  only. 

1  The  certificate  is  not,  unless  by  statute,  evidence  that  notice 
was  given  as  therein  certified,  as  it  is  not,  at  common  law,  the 
duty  of  the  notary  to  give  the  notice.  But  statutes  often  provide 
that  the  certificate  shall  be  evidence  of  the  fact  of  notice,  if  the 
certificate  so  states. 
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An  express  waiver  must  be  construed  according  to 
the  plain  language  of  the  parties.  Thus,  a  waiver  of 
notice  merely  is  no  waiver  of  demand.  But  a  waiver 
of  protest  is  held  to  include  a  waiver  of  demand  and 
notice,  at  least  in  the  case  of  a  foreign  bill,  though 
some  cases  hold  it  a  waiver  of  demand  only  in  the 
case  of  an  inland  bill. 

A  drawer  or  indorser  may  waive  demand,  notice 
and  protest  after  execution  and  before  maturity.  Any 
language  addressed  to  the  holder  reasonably  calcu- 
lated to  induce  him  to  dispense  with  demand  and 
notice  would  be  a  waiver.  Such  would  be  a  state- 
ment that  demand  would  be  useless,  or  a  request  for 
extension  of  the  time  of  payment  jointly  with  the 
maker  or  acceptor  or  with  his  consent,  and  so,  if  a 
drawer  imposes  an  obstacle  in  the  way  of  payment  or 
orders  the  drawee  not  to  pay. 

If  the  drawer  or  indorser,  after  his  release  through 
the  holder's  failure  to  make  demand  or  give  notice, 
pays  the  paper  with  full  knowledge  of  the  facts,  he 
can  not  recover  what  he  has  paid,  and  a  promise  to 
pay  or  a  part  payment  made  under  such  circum- 
stances will  bind  the  drawer  or  indorser  to  pay  the 
rest.  If  the  indorser  promises  to  pay  or  makes  part 
payment  in  ignorance  of  the  facts  releasing  him,  it 
is  not  a  waiver,  and  he  may  recover  back  the  money 
bo  paid. 

§  487.  War,  political  and  social  disturbances,  etc. 
— The  breaking  out  of  war  between  the  country  of 
the  holder  and  that  of  the  party  to  whom  present- 
ment should  be  made  or  notice  given  will  excuse 
delay  in  presenting  a  bill  or  note  and  giving  notice 
of  dishonor  until  after  hostilities  have  ceased.  Even 
though  the  parties  are  friendly,  still,  if  communica- 
tion is  dangerous  or  impossible  because  of  the  opera- 
tion of  war,  or  because  of  an  insurrection  or  other 
social  or  political  disturbance,  or  because  of  the 
prevalence  of  malignant  orcontagiousdisease^demand 

Com.  Law— 14. 
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and  notice  are  excused  until  they  can  be  safely  made 
or  given.  The  sickness  of  the  holder  or  a  public 
calamity,  such  as  flood  and  conflagration,  rendering 
demand  and  notice  impossible,  excuse  delay  in  mak- 
ing presentment  and  giving  notice.  But  whenever 
the  impediment  is  removed,  whether  it  be  war,  riot, 
epidemic,  or  whatever  else,  the  holder  must  then 
proceed  with  reasonable  diligence  to  make  demand 
and  give  notice.  If  notice  only  is  impossible  owing 
to  any  of  these  causes,  demand  is  not  excused. 

§  488.  Drawing  without  right  to  expect  acceptance 
and  payment. — If  one  draws  without  having  any 
reasonable  grounds  to  expect  that  the  bill  will  be 
honored  he  is  liable  without  presentment  or  notice. 
But  the  mere  fact  that  the  drawee  has  no  funds  in 
the  hands  of  the  drawer  does  not  alone  excuse  pre- 
sentment and  notice. 

§  489.  Other  circumstances  excusing  presentment 
—A  drawer  or  indorser  who  is  furnished  by  the  ac- 
ceptor or  maker  with  funds  with  which  to  take  up 
the  paper  is  not  released  by  lack  of  demand  and  no- 
tice. 


CHAPTER  XXV. 

THE  LAW  PECULIAR  TO  CHECKS  AND   CERTIFICATES  OF 
DEPOSIT — BANKS  AS   AGENTS   FOR   COLLECTION. 

§  490.  Nature  of  deposit  in  bank. — If  funds  are  de- 
posited in  the  ordinary  way  with  a  banker  they  be- 
come the  property  of  the  latter,  who  stands  in  the 
relation  of  a  debtor  to  the  depositor,  the  same  as  any 
other  borrower.1  The  loan  thus  made  and  the  debt 
thus  created  are  evidenced  by  entries  in  a  small  book 
called  a  pass-book  held  by  the  depositor,  and  by  en- 
tries on  the  books  of  the  bank.  This  loan  or  debt 
the  banker  also  agrees  to  pay  at  such  time,  in  such 
sums  and  to  such  persons  as  the  depositor  shall  order 
or  direct.  The  order  or  direction  of  the  depositor  is 
commonly  given  by  check. 

§  491 .  Cheek — Definition  and  nature. — A  check 
may  be  defined  as  a  brief  order  or  draft  drawn  by 
a  depositor  upon  his  bank  or  banker,  payable  on 
demand.  While  checks  are  essentially  inland  bills 
of  exchange,  and  negotiable  in  like  manner  whenever 
they  contain  the  ordinary  elements  of  a  negotiable 
contract,  they  differ  from  the  latter  instruments  in 
several  respects.  They  have  no  days  of  grace  and 
require  no  acceptance  distinct  from  prompt  payment, 
and  the  drawer  has  no  reason  to  complain  of  delay 
in  presentment  unless  upon  the  intermediate  failure 
of  the  bank.* 

§  492.  Same— Payable  on  demand  without  grace. 
— All  the  authorities  agree  that  an  instrument  is 

1  Post,  §  914. 

*  For  the  form  of  a  check  see  ante,  §  387. 
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never  a  feheck  unless  drawn  upon  a  bank  or  banker. 
By  the  weight  of  authority,  also,  the  order  must  be 
payable  on  demand,  and  an  instrument  in  the  form 
of  a  check,  but  payable  a  certain  time  after  date  or 
sight,  is  not  a  check,  but  a  bill  of  exchange,  and  as 
such  is  entitled  to  grace,  even  though  it  be  drawn 
upon  a  bank  or  banker.  Presentment  of  it  before 
the  days  of  grace  have  expired  is,  therefore,  prema- 
ture and  not  sufficient  to  charge  drawers  and  in- 
dorsee. By  a  few  authorities  such  instruments  are 
checks  and  not  entitled  to  grace,  while  a  few  others 
admit  oral  evidence  of  local  usage  to  regard  them  as 
checks. 

§493.  Can  the  checkholder  sue  bank? — By  the 
great  weight  of  authority  a  checkholder  can  not  sue 
the  bank,  even  if  it  has  funds  in  its  hands  belonging 
to  the  drawer,  unless  the  check  was  previously  pre- 
sented  and  certified.  But  in  a  few  states  a  check  is 
regarded  as  an  equitable  assignment  pro  tanto  of  the 
fund  upon  which  it  was  drawn,  and  the  bank  is 
bound  to  retain  sufficient  funds  to- meet  the  check 
the  moment  it  is  notified  that  it  is  outstanding.  If, 
being  in  sufficient  funds,  therefore,  at  the  time  it 
was  notified  that  the  check  was  outstanding,  it  will 
be  liable  to  an  action  by  the  checkholder  upon  a  sub- 
sequent refusal  to  pay  him1. 

§494.  Acceptance  or  certification. — Though  a 
check  is  not  subject  to  be  accepted  in  the  ordinary 
sense,  it  may  be  certified.  Certification  as  between 
the  bank  and  the  checkholder  is  substantially  the 
same  as  an  acceptance.  By  certifying  the  check  the 
bank  becomes  the  principal  debtor,  and  bound  to  hold 
sufficient  funds  to  meet  it  whenever  it  is  presented. 
Certification  is  usually  accomplished'  by  writing  or 

1  This  rale  is  said  to  prevail  in  Illinois,  Iowa,  Kentucky  and 
8outh  Carolina,  and  the  courts  of  many  other  states  have  recog- 
nized a  check  as  an  assignment  to  the  extent  of  holding  that  if 
the  drawer  of  the  check  subsequently  fails  the  checkholder  is 
entitled  to  the  deposit  in  preference  to  the  drawer's  assignee,  pro* 
vided  the  bank  is  willing  to  pay. 
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stamping  the  word  "Certified"  or  "Good"  on  the 
face  of  the  check,  with  the  date  and  the  signature  of 
the  proper  bank  officer.  It  has  been  both  held  and 
denied  that  a  verbal  certification  is  binding. 

§  495.  Certification  releases  drawer. — The  drawer 
warrants  payment  provided  the  check  is  promptly 
presented  and  payment  demanded.  He  does  not 
warrant  certification  or  acceptance.  If  the  holder 
procures  the  check  to  be  certified,  the  drawer  and 
indorsers  are  released.  In  this  the  certification  of  a 
check  differs  from  the  acceptance  of  a  bill,  for  in  the 
case  of  a  bill  the  drawer,  after  acceptance,  remains 
bound  for  its  payment.  But  it  is  generally  held  that 
where  the  drawer  himself  procures  the  certification 
and  hands  the  check  over  to  a  third  person  he  is 
bound  for  its  payment  in  the  same  way  as  the  drawer 
of  a  bill.  One  who  indorses  a  check  after  certifica- 
tion is  bound  like  the  indorser  of  an  accepted  bill. 

§  496.  Who  may  certify. — Any  officer  empowered 
to  do  so  by  the  charter  or  by-laws  of  the  bank  may 
certify  checks.  Ordinarily  this  power  sesides  in  the 
directors  and  cashier.  It  is  held  to  be  vested  in  the 
teller  by  general  usage,  but  not  in  the  assistant 
cashier.  An  officer  of  a  bank  has  no  power  to  certify 
his  own  check. 

§  497.  What  checks  may  be  certified. — A  post  dated 
check  can  not,  as  against  the  drawer,  be  lawfully  cer- 
tified until  the  day  of  its  date,  for  the  bank  has  no 
right  to  tie  up  the  funds  of  the  depositor  until  that 
day  arrives.  No  officer  is  authorized  to  certify  a 
check  unless  the  drawer  has  funds  on  deposit.  If  he 
does  so,  however,  the  bank  is  estopped  as  against  a 
bona  fide  holder  to  revoke  the  certification  or  to  show 
lack  of  funds. 

§  498.  Negotiability. — Checks  are  negotiable  by 
indorsement  and  delivery  or  by  delivery  merely,  like 
other  negotiable  instruments,  provided  they  contain 
negotiable  words. 
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§  499.  Presentment  and  notice. — The  rules  with 
regard  to  demand  and  notice  are  substantially  the 
same  as  to  checks  as  in  the  case  of  notes  and  bills. 
But  in  view  of  the  fact  that  a  check  is  meant  to  be 
immediately  cashed,  the  rules  with  regard  to  demand 
and  notice  are  even  more  strict  than  in  the  case  of 
other  commercial  paper.  In  order,  however,  that 
any  delay  in  presentation  and  notice  shall  discharge 
the  drawer,  he  must  have  been  prejudiced  by  the  de- 
lay, as  through  the  intermediate  failure  of  the  bank, 
though  a  similar  delay  in  the  case  of  a  bill  will  dis- 
charge the  drawer,  even  though  he  was  not  really 
injured  thereby.1  But  indorsers  of  a  check  are  dis- 
charged by  delay  in  presentment  and  notice,  whether 
they  are  actually  injured  or  not. 

Whether  a  check  drawn  in  one  state  upon  a  bank 
in  another  state  is  to  be  regarded  as  a  foreign  bill 
and  entitled  to  be  protested,  appears  to  be  unsettled, 
though  the  necessity  for  protest  has  been  denied. 

§500.  When  presentment  must  be  made. —  A 
reasonable  time  for  the  presentment  of  a  check,  in 
the  absence  of  special  circumstances,  has  been  quite 
accurately  defined  by  the  courts. 

Where  the  payee  receives  the  check  in  the  same 
place  with  the  drawee  bank,  he  must  present  it  be- 
fore  the  close  of  banking  hours  on  the  day  upon 
which  he  receives  it  or  on  the  following  day.  If  the 
payee  neglects  to  present  the  check  on  the  day  after 
he  receives  it,  the  drawer  is  released  if  the  bank  fails 
in  the  meantime.  Where  the  check  is  received  on 
Saturday,  the  payee  has  until  the  close  of  banking 
hours  on  Monday  to  present  it. 

Where  the  payee  receives  the  check  in  another 
town,  he  has  all  of  the  next  secular  day  within  which 
to  forward  it  for  collection,  and  the  party  to  whom  it 
is  sent  for  collection  has  all  of  the  next  day  after  it 
has  reached  him  in  due  course  of  mail  to  make  the 
presentment. 

lAnte,  §  463. 
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The  same  excuses  for  delay  in  presentment  and 
notice  are  usually  available  in  the  case  of  checks  as 
in  the  case  of  other  commercial  paper. 

§501.  Overdue  checks. — A  check  is  said  to  be 
overdue  or  stale,  so  as  to  let  in  equitable  defenses 
against  the  holder,  when  it  has  been  so  long  out* 
standing  as  to  arouse  the  suspicions  of  a  reasonably 
prudent  man  in  the  light  of  all  the  circumstances  of 
the  particular  case.  A  delay  of  one  month  has  been 
held  not  to  render  a  check  overdue.  On  the  other 
hand,  it  has  been  held  that  a  delay  of  five  days 
would  render  it  stale  in  view  of  surrounding  circum- 
stances. 

§  502.  Payment  of  cheeks — Duty  of  the  bank. — 
The  drawee  bank  is  bound  in  favor  of  the  depositor 
to  pay  his  checks  when  properly  drawn  against 
funds,  and  is  liable  to  an  action  if  he  refuses  so  to  do. 
But  it  is  under  no  such  obligation  to  the  checkholder, 
except  in  those  states  where  a  check  is  held  to  oper- 
ate as  an  equitable  assignment  pro  tanto  of  the  fund 
on  which  it  was  drawn.1  Unless  a  check  is  held  so 
to  operate  the  drawer  may  countermand  it  at  any 
time  before  it  is  actually  paid  or  certified,  and  the 
bank  can  not  lawfully  pay  in  the  face  of  such  coun- 
termand. Except  where  the.  check  operates  as  an 
equitable  assignment  pro  tanto  the  death  of  the 
drawer  revokes  it,  though  the  bank  is  protected  if  it 
pays  in  ignorance  of  death.  Wherever  a  check  oper- 
ates as  an  equitable  assignment  the  bank  may  pay 
checks  drawn  before,  but  presented  after,  the  attach- 
ment of  the  drawer's  deposit.  But  where  the  assign- 
ment theory  is  denied,  the  bank  can  not,  after 
attachment,  pay  a  check  drawn  upon  an  attached 
deposit,  even  though  it  was  drawn  before  the  at- 
tachment was  levied,  unless  such  check  was  certified 
before  the  levy.  If  a  check  is  certified  before  the 
deposit  is  attached,  however,  the  bank  must  pay  it, 
as  the  act  of  certification  changes  the  title  to  the 
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funds  upon  which   it  was  drawn,  and  makes  the 
bank  the  debtor  of  the  checkholder. 

§  503.  To  whom  payment  should  be  made. — The 
rules  laid  down  elsewhere  governing  the  payment  of 
commercial  paper  apply  here.  If  a  bank  pays  a 
check  upon  a  forged  indorsement  it  will  be  liable  to 
the  true  owner.  But  if  the  check  is  payable  to 
bearer  it  is  safe  in  paying  to  the  party  in  possession 
unless  it  is  aware  of  his  defective  title. 

§  504.  Over  checks. — A  depositor  has  no  right, 
unless  by  special  agreement,  to  overdraw  his  ac- 
count, and  the  bank  is  under  no  obligation  to  honor 
an  over  check  in  the  absence  of  a  lawful  special  con- 
tract to  do  so.  But  if  the  bank  actually  pays  or  cer- 
tifies a  check  or  passes  the  amount  to  the  credit  of 
the  holder  in  the  belief  that  it  is  drawn  against 
funds,  it  can  not  rescind  its  action  on  the  ground  of 
mistake,  upon  discovering  that  there  were  no  funds 
to  the  drawer's  credit. 

The  bank,  therefore,  may  and  should  refuse  to 
pay,  certify  or  credit  a  check  to  the  holder  until  it 
has  had  a  reasonable  opportunity  to  ascertain  whether 
it  is  genuine  and  whether  there  are  funds  to  meet  it. 
The  bank  is  not  bound  to  pay  nor  the  checkholder 
to  receive  a  part  of  the  amount  for  which  a  check  is 
drawn. 

§  505.  Forged  checks. — A  bank  is  bound  to  know 
the  signature  of  its  depositor,  and  can  not  charge 
against  him  money  paid  on  his  forged  signature, 
though  it  may  charge  against  him  payment  made 
upon  a  raised  check,  provided  his  negligence  in 
failing  to  take  ordinary  precautions  in  filling  up 
v  blanks  facilitated  the  forgery  and  led  the  bank  into 
error. 

It  is  generally  laid  down  that  if  a  bank  pays  or 
certifies  a  forged  check,  it  is  thereby  estopped  to 
show  the  forgery  of  the  drawer's  signature  as  against 
an  innocent  holder  for  value.  A  bank  is  always 
estopped    to    show  forgery  of  the  drawer's  signa- 
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ture  •as  against  one  who  took  it  bona  fide  and  for 
value  after  certification.  But  it  is  well  settled,  in  New 
York,  at  least,  that  payment  or  certification  of  a  check 
warrants  the  genuineness  of  the  signature  only  and 
not  the  body  of  the  check,  and  a  bank  which  pays  a 
check  that  was  raised  either  before  or  after  certifica- 
tion can  recover  the  excess  from  the  holder,  provided 
it  acts  promptly  upon  discovering  the  error. 

Certificates  of  Deposit. 

» 

§  506.  Form  and  nature. — Certificates  of  deposit 
issued  by  banks  and  bankers  are  commonly  in  the 
following  form: 

# 
Pacific  National  Bank. 
$1000.00.  Boston,  Mass.,  June  1,  1894. 

This  is  to  certify  that  Charles  G.  Ward  has  depos- 
ited in  this  bank  one  thousand  dollars,  payable  to 
the  order  of  himself  upon  the  return  of  this  certifi- 
cate properly  indorsed.  C.  B.  Wilkes, 

Cashier. 

Such  an  instrument  seems  to  disclose  all  the  essen- 
tials of  a  negotiable  promissory  note.*  The  courts, 
almost  without  exception,  have  held  certificates  of 
deposit  to  be  in  effect  promissory  notes,  and  negoti- 
able as  such,  provided  the  usual  elements  of  negoti- 
ability are  present.  They  may  be  transferred  in  the 
same  way  as  promissory  notes,  and  those  who  indorse 
them  are  liable  in  the  same  manner  and  upon  the 
same  conditions  as  the  indorsers  of  a  note. 

§507.  Demand — Statute  of  limitations. — Even 
where  the  certificate  is  expressly  payable  "upon  the 
return  of  this  certificate,"  or  similar  language  is 
used,  it  is  held  by  many  courts  that  no  demand  in 
fact  is  necessary  before  a  suit  against  the  bank,  and 
that  the  statute  of  limitations  runs  from  the  date  of 
the  instrument,  as  in  the  case  of  an  ordinary  note 
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payable  on  demand.  But  it  is  the  rule  in  some  states 
that  the  statute  of  limitations  runs  only  from  an 
actual  demand  of  payment  in  due  form,  and  that 
such  demand  must  precede  suit. 


Banks  as  Collecting  Agent*. 

§  508.  In  general. — It  is  a  part  of  the  regular  busi- 
ness of  a  bank  to  act  as  agent  in  the  collection  of 
notes,  drafts  and  checks.  In  so  doing  it  is  bound  to 
use  due  and  reasonable  care,  skill  and  diligence,  in 
obtaining  acceptance  and  payment,  and  in  fixing  the 
liability  of  drawers  and  indorsers  by  proper  demand 
and  seasonable  notice.  The  consideration  for  its  un- 
dertaking in  this  behalf  is  the  commission  paid  it  for 
its  services,  or,  if  none  be  charged,  then  the  advan- 
tage that  it  may  gain  from  the  probable  temporary 
use  of  money  collected  and  the  business  connections 
thus  formed. 

§  509.  Liability  of  bank  for  defaults  of  correspond- 
ents.— A  bank  receiving  for  collection  commercial 
paper  payable  at  a  distant  place  must  forward  the 
same  in  due  season  to  some  safe  and  suitable  corres- 
pondent at  the  place  where  payment  is  due.  The 
bank  on  which  the  bill  is  drawn  is  not  a  proper  agent 
to  collect  it.  But  where  the  bank  receiving  such 
paper  forwards  it  promptly  to  a  suitable  bank  at  the 
place  of  payment,  many  courts  hold  that  it  is  not 
liable  for  the  default  of  the  sub-collecting  bank,  and 
that  the  latter  alone  is  liable  to  the  depositor.  Prob- 
ably an  equal  number  of  courts  hold  that  the  first 
bank  is  liable  throughout.  The  reasoning  of  these 
conflicting  decisions  is  quite  evenly  balanced. 

There  is  a  similar  conflict  of  opinion  as  to  the  lia- 
bility of  a  bank  for  the  default  of  a  notary  employed 
by  it  to  make  protest  of  the  paper  left  with  it  for  col- 
lection. 
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Authorities. 

-  The  standard  American  text-book  on  the  law  of 
bills,  notes  and  other  negotiable  instruments  is  Daniel 
on  Negotiable  Instruments,  4th  ed.,  1891.  Other 
authorities  are  Tiedeman  on  Commercial  Paper, 
1889;  Parsons  on  Notes  and  Bills,  2d  ed.,  1874; 
Byles  on  Bills,  8th  Am.  ed.,  1891;  Edwards  on  Bills, 
3d  ed.,  1882;  Story  on  Promissory  Notes,' and  his 
separate  work  on  Bills  of  Exchange  are  sometimes 
cited,  but  are  now  little  used. 

Benjamin's  Chalmer's  Bills,  Notes  and  Checks,  2d 
Am.  ed.,  1889,  is  a  compact  statement  of  general 
principles  within  a  small  compass.  Bigelow  on 
Bills,  Notes  and  Checks,  1893,  is  an  excellent  stu- 
dent's work. 

Upon  questions  of  general  banking  law,  Morse  on 
Banking,  3d  ed.,  1888,  is  the  leading  authority. 
Bolles'  Banks  and  their  Depositors,  1887,  and  his 
Bank  Collections,  1893,  are  valuable. 


CHAPTER  XXVI. 

AGENCY. 

Nature  arid  Formation. 

§  510.  Definition. — Agency  is  the  legal  relation 
founded  upon  the  express  or  implied  contract  of  the 
parties,  or  created  by  law,  by  virtue  of  which  one 
party,  the  agent,  is  employed  and  authorized  to  rep- 
resent and  act  for  the  other,  the  principal,  in  busi- 
ness dealings  with  third  persons.1  The  principal  is 
sometimes  called  the  constituent  or  employer,  and 
the  agent  is  sometimes  called  the  attorney,  proxy  or 
delegate.  The  party  dealt  with  through  the  agent  is 
simply  called  the  third  party  or  third  person. 

§  511.  Of  agency  in  general. — The  relation  of  prin- 
cipal and  agent  is  the  outgrowth  of  commercial  and 
social  necessity  and  convenience.  The  affairs  of 
modern  society  are  so  manifold  and  complex  that 
very  few  persons  are  able  to  transact  all  their  busi- 
ness, supply  all  their  wants,  and  accomplish  all  their 
purposes,  without  employing  others  to  represent  and 
act  for  them  and  in  their  stead.  It  is  a  general  rule  of 
law,  therefore,  that  whatsoever  one  legally  competent 
may  do  in  his  own  right,  he  may  employ  an  agent  to 
do  for  him,  and,  as  a  correlative  of  this,  that  what- 
soever is  done  by  the  agent,  within  the  scope  of  the 
power  conferred  upon  him,  is,  in  law,  the  act  of  the 
principal.  In  fact  the  agent  is,  in  legal  contempla- 
tion, the  mere  tool  or  instrument  through  which  the 

1  Mechem  on  Agency,  §  1,  and  notes. 
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principal  creates,  alters,  modifies  and  discharges  his 
rights  and  obligations. 

§  512.  The  distinction  between  agents  and  serv- 
ants*— The  American  law  of  master  and  servant  runs 
parallel,  in  many  respects,  to  that  of  principal  and 
agent,  and  the  same  rules  apply,  very  often,  to  cases 
arising  under  either  relation.  In  fact,  agency  is  but 
a  form  of  employment,  and  all  agents  are  servants  in 
the  widest  sense  of  the  term.  The  agent  is  employed, 
however,  to  bring  the  employer  into  legal  relations 
with  third  persons,  and  is  usually  invested  with 
more  or  less  discretion  as  to  the  time  and  manner 
of  discharging  his  thrust.  The  servant,  on  the  other 
hand,  is  not  employed  to  bring  the  master  into  legal 
relations  with  others,  but  to  perform  labor,  skilled  or 
unskilled,  under  the  more  immediate  direction  of  his 
employer.  The  same  person  may  at  one  time,  and 
as  to  certain  things,  act  as  a  servant,  while  at  another 
time,  or  as  to  other  things,  he  acts  as  an  agent. 

§  513.  Classes  of  agents. — Agents  are  divided  into 
a  variety  of  classes,  depending  upon  the  nature  and 
extent  of  their  authority,  the  character  of  their  call- 
ing, and  the  obligations  they  assume. 

As  to  the  extent  of  the  authority  conferred  upon 
them,  agents  are  either  universal y  general,  or  special. 

A  universal  agent  is  one  authorized  to  transact  all 
of  the  business  of  his  principal  of  every  kind.  Such 
an  agency  being  necessarily  of  rare  occurrence,  even 
if  it  be  possible,  except  in  theory,  will  receive  no 
further  mention. 

A  general  agent  is  one  authorized  to  transact  all 
the  business  of  his  principal  of  a  certain  kind  or  in 
a  certain  place.  A  special  agent  is  one  authorized 
to  act  only  in  a  specific  transaction.1 

As  to  the  character  of  their  calling,  agents  are 
classed  as  professional  and  non-professional.  Among 
the  former  are  factors  or  commission  merchants,1 

1  Post,  §  532.  »  Post,  §  598. 
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brokers/  auctioneers,*  attorneys  at  law/  masters  of 
ships  and  bank  officers.  Agents  are  either  paid  or 
gratuitous,  and  paid  agents  are  del  credere  or  not 
del  credere.  A  del  credere  agent  is  one  who  under- 
takes, for  an  extra  compensation  or  commission,  that 
the  party  to  whom  he  sells  the  principal's  goods  will 
pay  for  them.  The  contract  is  not  one  of  guarantee 
and  need  not  be  in  writing.  It  is  more  in  the  nature 
of  an  agreement  to  indemnify  the  principal  against 
his  (the  agent's)  inadvertence  or  misfortune  in  sell- 
ing to  those  who  can  not  or  will  not  pay. 

§  514.  Purposes  for  which  agency  may  be  created. 
— An  agency  may  be  created  for  any  lawful  purpose.- 
But  authority  can  not  be  delegated  to  do  an  act  which 
is  illegal  or  immoral  or  opposed  to  public  policy. 
If  such  a  power  be  delegated  the  agent  can  not  be 
held  liable  if  he  refuses  to  act  under  it.  If  he  does 
act  he  can  collect  neither  compensation  nor  indem- 
nity, provided  he  participated  in  the  unlawful  pur- 
pose. 

§  515.  Who  may  be  principal  or  agent. — It  is  a 
general  rule  that  any  person  legally  competent  to  act 
in  his  own  right  may  act  through  an  agent,  and  any 
person  not  so  competent  is  equally  incompetent  to 
act  through  an  agent.  By  the  weight  of  authority 
an  infant's  appointment  of  an  agent  is  not,  like  his 
contracts  in  general,  merely  voidable;  it  is  absolutely 
void.  As  the  legal  consequences  of  the  acts  of  an 
agent  commonly  fall,  not  upon  him,  but  upon  his 
principal,  it  is  not  necessary  that  the  agent,  in  order 
to  bind  the  principal,  should  have  capacity  to  bind 
himself.  Any  person  may  be  an  agent,  therefore, 
except  a  lunatic,  imbecile,  or  child  of  tender  years. 

§  516.  Husband  and  wife. — While  the  wife  has  an 
agency  at  law  whereby  she  may  bind  her  husband 
for  necessaries  when  he  disregards  his  conjugal  duty 
to  support  her,*  she  is  not,  beyond  this,  by  virtue  of 
her  status  as  wife,  the  agent  of  her  husband,  nor  u 

1  Tost,  §  603.         »  Post,  §  607.         *Post,  §  615.         «  Ant*,  §  132. 
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ho,  by  virtue  of  his  status,  her  agent.  Aside  from 
the  wife's  agency,  in  law  husband  and  wife,  while 
competent  to  be  agents  for  each  other,  must  become 
such  by  the  same  methods  of  appointment  and  author- 
ization as  strangers,  though  the  wife's  agency  in 
household  matters  will,  of  course,  be  readily  im- 
plied. 

§  517.  Adverse  interest  disqualifies. — An  agent 
can  not  represent  one  to  whose  interests  his  own  are 
antagonistic,  for  it  is  his  duty  to  act  in  strict  good 
faith  for  the  benefit  of  his  principal.  Hence,  when 
.the  principal  discovers  that  his  agent  to  buy  has 
supplied  his  own  goods,  or  that  his  agent  to  sell  has 
himself  become  the  purchaser,  he  may  avoid  the 
transaction  without  regard  to  its  actual  fairness  or 
unfairness,  and  whether  a  better  or  as  good  a  bar- 
gain could  have  been  made  with  third  persons  or 
not,  for  it  is  the  policy  of  the  law  to  discourage  ab- 
solutely such  double  dealing.  But  where  the  agent 
fairly  and  fully  discloses  his  adverse  interest,  the 
transaction  will  stand,  otherwise  the  rule  is  inflex- 
ible. Upon  similar  principles,  an  agent  can  not  act 
for  two  opposite  principals  in  a  transaction  requir- 
ing the  exercise  of  discretion.  If  he  does  so,  the  con- 
tract is  voidable  at  the  option  of  either  party,  on,,  if 
only  one  was  ignorant  of  the  double  agency,  the  con- 
tract is  voidable  at  his  option.  But  where  both 
principals  know  of  the  double  agency  and  consent 
to  it,  both  are  bound. 

§  518.  The  appointment  of  agents. — Except  in  the 
case  of  the  wife's  agency  in  law,  and  perhaps  in  one 
or  two  other  instances,  one  can  become  an  agent  only 
by  the  will  of  the  principal,  unless  the  latter  has  so 
conducted  himself  as  to  lead  third  parties  to  be- 
lieve that  he  has  given  an  authority  which  he  never 
conferred  in  fact.1 

§  519.  How  agents  are  appointed — When  authori- 
ty must  be  sealed. — By  the  common  law  an  agent, 

1  Post,  §522. 
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in  order  to  bind  his- principal  by  an  instrument  un- 
der seal,  must  have  authority  under  seal.  But  this 
rule  is  subject  to  the  following  exceptions  : 

( 1 )  An  instrument  sealed  in  the  presence  of  the 
principal,  and  by  his  authority  and  direction,  binds 
him,  though  the  authority  be  oral  or  by  unsealed 
writing,  for  the  agent's  act  is  regarded  as  that  of  the 
principal  direct. 

(2)  If  the  instrument  which  the  agent  executes 
under  seal,  but  without  sealed  authority,  would  have 
been  valid  and" effectual  without  a  seal,  the  principal 
will  be  bound  by  it  as  a  simple  contract,  the  seal  only 
being  treated  as  unauthorized  and  rejected  as  a  sur- 
plusage. 

(3)  If  a  deed  duly  signed  and  sealed  is  delivered 
into  the  hands  of  another  with  blanks  to  be  filled  in, 
such  blanks  may,  according  to  the  weight  of  modern 
authority,  be  filled  up  by  an  agent  whose  authority 
is  not  sealed. 

(4)  A  corporation  may  usually,  by  mere  resolu- 
tion of  its  board  of  directors  without  sea],  authorize 
an  agent  to  execute  for  it  an  instrument  under  seal. 

A  sealed  authority  is  technically  termed  a  power 
of  attorney,  and  the  agent  to  whom  it  is  given  is 
called  an  attorney  in  fact. 

§  520.  When  most  be  in  writing. — In  some  cases 
statutes  require  a  written  authority  merely  for  the 
doing  of  certain  acts  not  themselves  requiring  the 
execution  of  a  sealed  instrument.  In  these  cases  no 
seal  is  necessary,  though  its  employment  can  do  no 
harm.  A  letter,  telegram  or  other  informal  writing 
suffices. 

And  an  agent  may  be  authorized  without  writing 
to  bind  his  principal  by  written  contracts,  even  in 
cases  where  the  latter  would  not  be  bound  without  a 
writing,  as  under  the  17th  section  of  the  statute  of 
frauds,  the  statute  not  in  terms  requiring  a  written 
authorization. 
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§  521.  When  by  parol. — Except  as  stated  above, 
authority  may  be  conferred  expressly  by  word  of 
mouth,  or  by  implication  from  the  acts  and  conduct 
of  the  principal.  As  a  large  portion  of  the  transac- 
tions of  the  modern  business  world  are  carried  on  by 
informal  means,  authorities  are  chiefly  conferred  by 
simple  writings,  by  spoken  words,  or  by  conduct  on 
the  part  of  the  principal  from  which  the  intention  to 
create  an  agency  may  be  inferred. 

§522.  Agency  by  implication  —  Estoppel. — The 
principal  is  not  responsible  for  such  powers  alone  as 
he  has  in  fact  conferred,  but  for  such  an  appearance 
of  power  or  authority  as  his  acts,  representations,  ad- 
missions or  silence  create.  He  will  not  be  permitted 
to  clothe  another  with  an  apparent  authority  and  then 
to  deny  that  any  power  was  in  fact  conferred,  as 
against  one  who,  acting  in  good  faith  and  with  rea- 
sonable caution,  has  relied  upon  these  appearances 
and  changed  his  position  for  the  worse.  As  against 
such  person,  the  principal  will  be  estopped  to  show 
that  no  authority  was  actually  delegated.  Thus, 
where  a  husband  allows  his  wife  to  deal  with  trades- 
men for  the  ordinary  supplies  of  the  household,  he 
will  be  estopped  as  against  those  who  contract  with 
her  on  the  faith  of  the  authority  thus  apparently  cre- 
ated, to  show  that  she  is  unauthorized  in  fact.  So, 
a  father  who  had  repeatedly  recognized  his  liability 
upon  notes  signed  with  his  name  by  his  son,  was  held 
estopped  to  show  lack  of  authority  for  a  subsequent 
signing,  as  against  one  who  dealt  in  good  faith  on  the 
basis  of  the  previous  apparent  authority.  So,  one 
who  stands  by  and  permits  another  to  make  a  con- 
tract for  him  as  his  agent,  without  disclosing  his  lack 
of  authority,  may  be  held  liable  on  like  grounds.  So 
it  has  been  held  that  a  young  man,  standing  behind 
the  counter  and  dealing  with  customers  in  his  father's 
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place  of  business,  may  be  considered  the  father's  clerk 
or  agent.1 

§523.  Ratification — General  rale. — Whatever  is 
done  without  the  actual  authority  of  the  principal,  or 
without  an  appearance  of  authority  for  which  he  is 
responsible,  does  not  bind  him,  unless  he  subse- 
quently, and  with  full  knowledge  of  the  facts,  adopts 
the  act  and  recognizes  it  as  his  own.  But  if  the 
principal  ratifies  and  adopts  the  unauthorized  deal- 
ings of  one  who  assumes  to  act  as  his  agent  he  will, 
as  a  rule,  become  bound  in  the  same  manner  and  to 
the  same  extent  as  if  such  dealings  had  been  author- 
ized from  the  first.  It  makes  no  difference  whether 
the  party  acting  without  authority  is  really  an  agent 
of  him  who  ratifies  the  act  and  has  simply  exceeded 
his  authority,  or  a  mere  stranger. 

§  524.  What  acts  may  be  ratified* — An  act  to  be 
capable  of  ratification  must  be  one  that  the  principal 
had  power  to  do  and  to  delegate  the  power  to  do,  both 
at  the  time  it  was  done  and  at  the  time  of  ratification. 
The  doctrine  of  ratification  applies  both  to  contracts 
and  to  torts.  The  act  to  be  ratified  must  be  done  bv 
one  who  assumes  to  act  as  the  agent  of  the  party  rat- 
ifying and  not  merely  for  himself  or  for  a  stranger, 
and  it  must  be  done  on  behalf  of  a  principal  who 
was  actually  in  existence  at  the  time  the  act  to  be 
ratified  was  performed.* 

§525.  Knowledge  by  principal  essential. — The 
principal  is  not  bound  by  his  ratification  unless  it  be 
made  with  full  knowledge  of  all  the  material  facts, 
or  unless,  being  put  upon  inquiry  as  to  the  facts,  he 
chooses  to  ratify  without  knowledge. 

§  526.  Can  not  ratify  in  part. — A  principal  can  not 
ratify  so  much  of  his  agent's  unauthorized  act  as  he 
deems  beneficial  and  avoid  the  rest.  He  must  ratify 
the  whole  or  none.     His  attempt  to  ratify  in  part 

1  For  other  illustration  see  Mech.    on  Agency,  §§  86,  87.    See, 
also,  ante,  §  400. 
1  For  apparent  exception,  see  corporations,  post,  §  729. 
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may  amount  to  a  ratification  of  the  whole.  Thus,  he 
can  not  avoid  his  agent's  unauthorized  warranty  or 
bargain  for  credit  in  a  sale  of  goods,  and  at  the  same 
time  ratify  the  sale. 

§  527.  What  constitutes  ratification. — It  is  a  gen- 
eral rule  that  an  unauthorized  act  must  be  ratified 
by  the  same  means  necessary  to  confer  authority  to 
do  it  in  the  first  instance.  Hence,  if  sealed  author- 
ity was  indispensable,  the  ratification  must  be  under 
seal,  and  if  written  authority  was  required  written 
ratification  must  be  shown. 

In  other  cases  ratification  may  be  informal,  by 
spoken  words,  or  implied  from  conduct.  So,  if  one 
with  full  knowledge  of  all  flie  facts  or  without  in- 
quiry as  to  them,  takes  the  benefits  of  an  unauthor- 
ized act  or  contract  done  or  made  on  his  behalf,  he 
will  be  bound  to  all  the  consequences  of  such  act  or 
contract,  upon  the  ground  of  an  implied  ratification. 
Thus,  acceptance,  with  full  knowledge  of  the  facts  of 
the  price  of  property  sold  without  authority,  is  a  rati- 
fication of  the  sale.  So  if  one  with  like  knowledge 
accepts  goods  bought  for  him  without  authority,  or 
unreasonably  retains  or  uses  them,  or  sells  them,  he 
will  be  liable  for  the  price.  So,  a  suit  by  the  prin* 
cipal  based  upon  an  unauthorized  contract  and  seek* 
ing  its  enforcement  amounts  to  ratification. 

§  528.  Sub-agents — Employment  of. — It  is  a  maxim 
of  law  that  a  delegated  authority  can  not  be  re-dele- 
gated. This  simply  means  that  an  agent  can  not, 
without  express  or  implied  authority,  appoint  a 
third  person  to  discharge  the  duties  of  the  agency  so 
as  to  make  the  latter  the  agent  of  the  principal. 
Most  agents  are  employed  because  of  the  special 
trust  and  confidence  which  their  principals  repose  in 
their  integrity,  skill  and  knowledge,  and  to  permit 
them  to  delegate  the  execution  of  their  authorities  to 
others  might  deprive  the  principal  of  the  benefit  of 
these  very  things  and  render  him  liable  for  the  acts 
of  persons  whom  he  might  never  have  chosen  to  em- 
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ploy.  But  an  agent  may,  without  special  authority, 
employ  a  sub-agent  to  do  such  acts  connected  with 
the  agency  as  are  purely  mechanical.  Thus,  one 
employed  to  sell  lands  may,  using  his  own  discretion, 
as  to  price  and  terms,  employ  a  sub-agent  to  look  up 
a  purchaser.  So,  authority  to  employ  a  sub-agent 
may  be  implied  from  the  nature  of  the  business  and 
the  practical  necessities  of  the  case.  So,  when  one 
is  placed  in  general  charge  of  an  extensive  business 
requiring  the  help  of  many  subordinate  agents,  he 
has  implied  power,  ordinarily,  to  select  and  employ 
them.  So,  if  a  well-established  usage  of  the  busi- 
ness or  trade  in  which  the  agent  is  engaged  author- 
izes the  employment  of  sub-agents,  the  principal  will 
be  presumed  to  sanction  their  employment  unless  he 
gives  instructions  to  the  contrary. 

§  529.  Same— Effect  of  employment. — If  the  agent 
employs  a  sub-agent  without  authority,  express  or 
implied,  the  latter  is  not  the  agent  of  the  principal 
unless  he  sees  fit  to  ratify  the  appointment.  Without 
such  ratification  the  sub-agent  merely  represents  the 
agent  who  appointed  him,  and  the  latter,  and  not  the 
principal,  is  liable  to  compensate  and  indemnify 
him. 

But  if  a  sub-agent  is  employed  by  express  or  im- 
plied authority  of  the  principal,  it  is  as  if  he  had 
been  appointed  by  the  principal  direct.1 

1  Farther  to  this  subject  see  post,  §§  568,  592. 


CHAPTER  XXVII. 

AUTHORITY — ITS  NATURE  AND  EXTENT — HOW  EXE- 
CUTED. 

§  530.  In  general. — The  purpose  of  appointing  an 
agent  is  to  clothe  him,  at  least  for  a  time,  with  a  por- 
tion of  the  powers  with  which  nature  and  the  laws  of 
society  have  invested  the  principal.  Upon  the  ex- 
tent of  this  authority  depends,  in  general,  the  capac- 
ity of  the  agent  to  bind  the  principal,  for  it  is  only  to 
the  extent  that  the  principal  has  actually  or  appar- 
ently clothed  his  agent  with  power  that  the  acts  of 
the  latter  can  bind  him.  If  the  agent  exceeds  the 
authority  actually  or  apparently  created  by  the  prin- 
cipal, third  parties  seeking  to  establish  legal  relations 
with  the  latter  will  fail  of  their  purpose,  unless  the 
lack  of  authority  be  supplied  by  a  ratification. 

§  531.  Evidence  of  authority. — The  agent  can  not 
confer  power  upon  himself,  and  evidence  of  his  state- 
ments and  admissions  of  authority  are  not  admissible 
against  his  principal  where  the  existence  of  his  au- 
thority is  directly  involved.  If  the  agency  is  dis- 
puted, the  third  party,  in  order  to  establish  a  right 
against  the  principal,  must  show  by  competent  evi- 
dence: (1)  That  the  principal  did,  as  a  matter  of 
fact,  confer  upon  the  agent  authority  to  do  the  pre- 
cise thing  for  which  he  (the  principal)  is  sought  to 
be  held,  in  accordance  with  the  rules  previously  laid 
down,  or,  (2)  that  the  principal  so  conducted  him- 
self as  to  lead  him  (the  third  party)  reasonably  to 
believe  that  authority  to  do  the  precise  thing  in  ques- 

(229) 
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tion  was  actually  conferred,  or,1  (3)  that  the  prin- 
cipal has  voluntarily  ratified  the  act  of  the  agent.* 

§  532.  General  and  special  authority. — A  distinc- 
tion is  usually  made  between  general  and  special 
agents.  A  general  agent  is  one  who  is  empowered 
to  transact  all  the  principal's  business  of  a  particular 
kind  or  in  a  particular  place.  A  special  agent  is 
one  who  is  to  act  only  in  a  specific  transaction. 
Thus,  one  authorized  to  conduct  B's  business  as  a 
dealer  in  dry  goods,  or  to  manage  his  factory  in  Chi- 
cago, would  be  a  general  agent.  But  one  authorized 
to  sell  a  particular  piece  of  land  or  to  buy  a  specific 
chattel,  is  a  special  agent. 

The  difficulty,  not  to  say  practical  impossibility, 
of  describing  each  act  which  a  general  agent  may  do, 
usually  makes  it  impossible,  even  when  the  authority 
is  expressly  conferred,  to  avoid  the  use  of  general 
terms  which  leave  much  to  be  inferred  from  the  na- 
ture of  the  business  in  which  the  agent  is  employed 
and  the  character  in  which  his  principal  holds  him 
out  to  the  world.  But  even  a  general  agency  is  not 
unlimited.  A  general  agent  has  power  to  do  only 
those  things  which  are  fairly  within  the  scope  of  the 
business  with  which  he  is  entrusted  or  in  which  he 
is  held  out  as  authorized  to  act. 

If  the  agency  is  special,  much  less  is  left  to  impli- 
cation, for  the  limits  of  the  authority  being  less,  its 
scope  is  easier  to  determine,  and  inquiry  is  more 
readily  suggested.  Generally,  therefore,  the  author- 
ity of  a  special  agent  must  be  strictly  pursued,  other- 
wise the  principal  will  not  be  bpund. 

While  the  distinction  between  general  and  special 
agents  is  no  doubt  useful  in  many  cases,  in  others  it 
is  thought  to  be  of  little  use  and  even  misleading. 
It  can  furnish  no  infallible  test,  as  many  cases  arise 
where  it  is  difficult  to  say  whether  an  agency  is  gen- 
eral or  special.  In  every  case  the  question  must  be, 
Did  or  did  not  the  agent  exceed  the  authority  actu- 

1  Ante,  §  522.  *  Ante,  §  523,  et  seq. 
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ally  or  apparently  conferred  upon  him  ?  If  he  did, 
the  principal  is  not  bound  unless  he  has  subsequent- 
Ay  ratified  the  unauthorized  act ;  if  he  did  not,  the 
principal  is  bound,  unless  the  power  was  defectively 
executed. 

§  533.  Usage  as  an  element. — Where  the  agent  is 
actually  or  apparently  authorized  to  do  an  act  or 
transact  a  business,  with  respect  to  which  a  well  de- 
fined and  generally  known  usage  exists,  third  parties 
may  presume,  in  the  absence  of  instructions  limiting 
the  agent's  authority  and  known  to  them,  that  the 
agent  has  power  to  discharge  his  trust  as  the  usage 
warrants. 

§  534.  Instructions  limiting  authority. — The  prin- 
cipal may,  from  time  to  time,  by  special  instructions, 
restrict  the  authority  of  his  agent  within  such  limits 
as  he  sees  fit.  While  these  instructions  will  bind 
both  the  agent  and  third  persons  from  the  time  they 
have  notice  of  them,  the  principal  can  not,  as  against 
third  parties  who  have  dealt  with  the  agent  in  good 
faith  within  the  scope  of  his  apparent  authority, 
escape  liability  by  showing  that  he  had  previously, 
but  unknown  to  them,  modified  or  restricted  the 
authority  by  secret  instructions. 

§  535.  Authority  of  public  agents. — The  foregoing 
rules  touching  the  actual  and  apparent  or  ostensible 
powers  of  agents  are  applicable,  for  the  most  part,  to 
private  agents  only.  The  authority  of  public  officers 
and  agents  is  a  matter  of  public  law  or  record  of 
which  all  persons  are  bound  at  their  peril  to  take  no- 
tice. Private  persons  are  liable  to  the  extent  of  the 
powers  they  have  apparently  conferred  upon  their 
agents,  while  the  government  is  responsible  to  the 
extent  only  of  such  powers  as  it  has  actually  con- 
ferred . 

§  536.  Construction  of  authorities. — As  the  gen- 
eral rules  and  principles  governing  the  construction 
of  powers  do  not  differ  from  those  which  apply  to  the 
interpretation  of  contracts,  it  is  proposed  to  say  but 
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little  on  this  subject.  The  meaning  of  general  words 
and  expressions  in  an  instrument  conferring  powers 
will  be  limited  to  the  manifest  objects  and  purposes 
for  which  the  agency  was  created,  whether  these  are 
expressly  disclosed  by  the  recitals  or  are  apparent 
from  the  whole  instrument.  And  the  power  will  be 
held  to  relate  to  the  principal's  ordinary  and  private 
business  unless  a  contrary  intent  is  manifest.  Ex- 
press and  formal  grants  of  power  are  strictly  con- 
strued and  will  not  be  extended  to  extraordinary  or 
unusual  matters.  But  that  every  grant  of  authority 
carries  with  it  by  implication  power  to  do  whatever 
is  necessary  and  appropriate  to  carry  such  authority 
into  effect  should  also  be  remembered. 

§  537.  Power  to  do  particular  acts — To  sell  land. 
— A  power  "  to  act  in  all  my  business,  in  all  my  con- 
cerns as  if  I  were  personally  present,  and  to  stand 
good  in  all  my  land  and  other  business,"  gives  no 
power  to  sell  land.  A  power  to  sell  land  gives  no 
power  to  mortgage  it,  nor  to  give  it  away,  nor  to  ex- 
change it  for  other  property.  Neither  does  a  power 
to  sell  lands  give  implied  authority  to  sell  oh  credit. 
A  power  to  sell  on  credit  gives  implied  authority  to 
sell  on  reasonable  credit  only. 

Unless  the  agent  is  limited  to  the  mere  finding  of 
a  purchaser  or  to  the  execution  of  the  preliminary 
contract  to  convey,  a  power  of  attorney  to  sell  lands 
gives  implied  power  to  execute  all  the  instruments 
necessary  to  effectually  complete  the  sale.  The  agent 
may  therefore  execute  a  deed  containing,  according 
to  the  weight  of  authority,  the  usual  covenants  of 
general  warranty,  but  not  unusual  or  special  war- 
ranties. 

§  538.  Power  to  sell  personal  property — Pledge. — 
The  mere  fact  that  one  has  possession  of  personal  prop- 
erty is  not  alone  sufficient  evidence  that  he  is  the 
owner  of  it,  or  that  he  has  authority  to  dispose  of  it 
by  sale  or  pledge.  If  the  party  in  possession  is  not 
the  owner  in  fact,  and  has  no  authority  from  such 
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owner  to  dispose  of  it,  not  even  a  bona  fide  purchaser 
or  pledgee  for  value  will  acquire  any  right  as  against 
the  true  owner. 

But  if  an  agent,  entrusted  by  his  principal  with 
negotiable  instruments  payable  to  bearer  or  indorsed 
in  blank,  transfers  them  to  a  bona  fide  purchaser  or 
pledgee  for  value,  the  latter  may  hold  them  against 
the  principal,  even  though  the  agent  acted  without 
authority  and  in  breach  of  trust;  and  the  same  is  true 
where  other  securities  are  entrusted  to  an  agent,  so  in- 
dorsed, made  out,  or  assigned,  as  to  lead  to  the  belief 
that  the  agent  is  the  real  owner  of  them. 

Bona  fide  pledgees  from  factors  or  mercantile  agents 
are  sometimes  protected  under  special  statutes  known 
as  factor's  acts.1 

Where  goods  are  left  with  one  whose  regular  busi- 
ness it  is  to  sell  goods  of  the  kind  in  question,  as 
agent  for  the  owners,  third  parties  who  have  pur- 
chased in  ignorance  of  the  agent's  lack  of  authority 
will  often  be  protected.  This  has  been  held  of  goods 
sent  to  an  auction  room,  and  of  a  horse  left  at  a  sale- 
stable. 

§  539.  Authority  to  receive  payment  for  goods 
sold. — Whether  an  agent  to  sell  has  implied  power 
to  receive  payment  depends  upon  a  variety  of  facts 
and  circumstances,  including  whatever  usages  exist 
in  the  trade  or  business  in  which  he  is  employed. 

It  may  be  stated  generally,  however,  that  an  agent 
entrusted  with  the  custody  of  goods  and  authorized 
to  sell  and  deliver  them  has  implied  power  to  receive 
payment  at  the  time  of  the  sale  and  as  a  part  of  the 
same  transaction.  But  an  agent  who  is  charged 
neither  with  the  custody  of  the  goods  nor  with  the  duty 
to  deliver  them,  as  in  the  case  of  a  mere  traveling 
salesman  or  drummer,  has  no  implied  authority  to 
receive  payment,  and  an  agent  who  sells  on  credit 
can  not  subsequently  receive  the  price  unless  specially 

1  Post,  §  600. 
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authorized  by  usage  or  the  language  or  conduct  of 
the  principal. 

§  540.  Power  to  sell  on  credit. — As  a  general  rule 
an  agent  has  no  authority  to  sell  on  credit  unless 
there  be  a  valid  usage  of  trade  to  that  effect  or  he  is 
specially  authorized  to  do  so. 

§  541.  Power  to  warrant. — It  may  also  be  laid 
down  generally,  that  an  agent  to  sell  personal  prop- 
erty has  no  implied  authority  to  warrant  its  quality 
or  condition  unless  the  goods  be  of  a  kind  usually 
sold  with  warranty.  But  if  the  agent  is  empowered 
to  sell  property  of  a  kind  usually  sold  with  warranty, 
he  has  implied  authority  to  warrant  its  condition  and 
quality,  within  the  limits  set  by  the  usage. 

§  542.  Authority  to  purchase. — An  agent  author- 
ized to  purchase,  and  supplied  with  funds,  has  no 
implied  authority  to  buy  on  credit,  unless  such  is  the 
usage  of  the  trade  in  which  he  is  employed.  But  if 
an  agent,  authorized  to  buy,  is  not  furnished  with 
necessary  funds,  he  has  implied  power  to  buy  on 
credit. 

§  543.  Authority  to  receive  payment — In  general. 
— Authority  to  receive  payment  for  the  principal  can 
not  be  presumed  from  the  mere  possession  of  a  bill 
or  note  payable  to  the  order  of  the  principal  and  un- 
indorsed, nor  from  the  bare  possession  of  a  bill  or 
statement  of  account,  though  made  out  in  the  hand- 
writing of  the  principal  and  upon  his  bill-head. 

An  agent,  authorized  to  receive  payment,  has  no 
implied  authority  to  release  or  compromise  the  debt 
or  to  extend  the  time  of  payment,  or,  in  general,  to 
receive  in  payment  anything  but  money. 

Where  a  principal  has  made  a  loan  through  an 
agent  and  left  the  securities  in  his  hands  authority 
to  receive  payment  may  be  implied. 

§  544.  Power  to  issue  and  indorse  negotiable 
paper. — Authority  to  make  or  indorse  negotiable 
paper  is  not  readily  implied.  Unless  conferred  ex- 
pressly it  seldom  exists.     Of  course,  the  power  to  sell 
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or  discount  a  bill  or  note  gives  implied  power  to  in* 
dorse  it  if  this  be  necessary  to  accomplish  that  pur- 
pose. Authority  to  bind  the  principal  by  bill  or^ 
note  may  be  inferred  from  frequent  recognition  by 
the  principal  of  the  agent's  authority  to  do  ao.x  Au- 
thority to  draw  a  bill  does  not  imply  authority  to 
indorse  or  accept  one. 

§  545.  How  the  authority  should  be  executed — 
Defective  execution. — We  have  seen  how  an  author- 
ity may  be  conferred  and  something  of  its  nature 
and  extent.  But  the  defective  execution  of  an  au- 
thority may,  as  we  shall  presently  see,  result  in 
binding  the  agent  and  not  the  principal,  or  else  in 
binding  no  one.  Assuming  that  the  principal  has 
authorized  his  agent,  in  proper  form,  to  do  the  act 
or  make  the  contract  which  he  assumes  to  do  or 
make,  we  have  now  to  see  how  authority  must  be  ex- 
ecuted in  order  to  bind  the  principal  rather  than  the 
agent  or  no  one  at  all. 

§  546.  Same — Execution  of  sealed  instruments. — 
It  is  well  settled  that  the  agent,  in  order  to  bind  his 
principal  by  an  instrument  under  seal,  must  so  exe- 
cute it  that  it  purports,  upon  its  face,  to  be  made, 
signed  and  sealed  in  the  name  of  the  principal. 
Even  though  the  agent  describes  himself  as  an  agent, 
or  adds  the  words  agent  or  attorney  after  his  name, 
if  the  words  of  grant  or  covenant  import  upon  the 
face  of  the  instrument  to  be  his,  and  the  seal  pur- 
ports to  be  his,  the  agent  will  be  bound,  and  not  the 
principal.  Parol  evidence  will  not  be  admitted  to 
charge  the  principal  by  showing  that  he,  and  not  the 
agent,  was  intended  to  be  bound,  unless  the  contract 
in  question  would  have  been  valid  without  a  seal. 

The  technical  nature  of  the  rule  that  the  deed  must 
be  in  the  name  of  the  principal,  and  the  unjust  con- 
sequences which  often  follow  its  application,  have 
led  to  its  being  somewhat  limited  or  relaxed  in  its 
operation  in  some  courts.     We  have  no  space,  how- 

1  Ante,  §  622. 
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ever,  to  further  discuss  this  subject,  and  therefore 
lay  down  the  safe  rule,  that  in  executing  a  sealed  in- 
strument for  his  principal,  the  agent  should  write  it 
throughout  as  the  deed  of  the  principal,  and  sign  it 
with  the  principal's  name,  adding  after  the  princi- 
pal's  name  the  words,  "  By  his  attorney,  A  B,"  or, 
"By  his  agent,  A  B,"  or,  "By  A  B,  his  attorney  or 
agent.' '  It  is  probably  sufficient  for  the  agent  to 
use  the  principal's  name  throughout  without  placing 
his  own  on  the  instrument  at  all,  though  to  omit  it 
is  clearly  unwise,  as  obscuring  the  history  and  evi- 
dence of  the  transaction.1 

§  547.  Same — Negotiable  instruments. — As  nego- 
tiable instruments  are  intended  to  represent  money, 
it  is  important  that  the  parties  bound  may  be  ascer- 
tained from  the  face  of  the  paper  itself.  The  method 
approved  for  the  execution  of  sealed  instruments 
can,  with  great  propriety,  be  adopted  here.  Thus, 
where  the  agent  makes,  draws,  indorses,  or  accepts 
for  the  principal,  he  should  sign  thus:  A  B,  by  his 
agent  or  attorney  C  D,  or  A  B,  by  C  D,  his  attorney 
or  agent.  Other  forms  are  sufficient,  as  A  B,  proc. 
C  D,  or  A  B  by  C  D,  or  C  D,  agent  for  A  B,  though 
the  latter  form  has  been  held  insufficient.8  Where 
the  signing  is  simply  A  B,  agent,  or  even  A  B, 
agent  of  C  D,  the  words,  "agent,"  or  "agent 
of,"  are  held  to  be  merely  descriptive  of  the  person 
signing,  and  he,  not  the  principal,  is  personally 
liable,  the  principal  not  otherwise  appearing  as  the 
party  bound. 

The  same  strictness,  however,  is  not  required 
where  commercial  paper  is  executed  by  bank  officers. 
A  bill  or  note  payable  to  the  cashier  of  a  bank  in  his 
official  capacity  sufficiently  indicates  that  the  bank 
is  the  payee,  though  the  name  of  the  bank  does  not 
appear,  and  the  acceptance  or  indorsement  of  paper 
drawn  upon  or  belonging  to  a  bank,  "A  B,  Cashier," 
binds  the  bank  and  not  the  cashier,  for  usage  in  such 

1 3  Ind.  303.  £  1  Col.  278. 
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cases  has  virtually  established  an  exception  to  the 
general  rule. 

§  548.  Other  simple  contracts. — Other  simple  con- 
tracts should  be  executed,  as  a  matter  of  prudence,  in 
the  same  unequivocal  form  as  is  approved  for  the 
signing  of  bills  and  notes.  But  greater  latitude  of 
construction  is  adopted  in  the  case  of  simple  con- 
tracts other  than  bills  and  notes  than  is  indicated 
in  the  preceding  sections.  Though  the  language 
used  is  neither  precise  nor  appropriate,  still,  if  it  can 
be  gathered  from  the  whole  instrument  that  it  was 
the  intention  of  the  parties  that  the  principal  and 
not  the  agent  should  be  bound,  the  principal  will  be 
held.  If  the  agent  has  expressly  contracted  in  writ- 
ing in  his  own  name,  however,  he  can  not  exonerate 
himself  by  showing  that  the  principal,  and  not  he, 
was  the  party  intended  to  be  bound.  But  where  one, 
in  so  signing  a  simple  contract,  acts  in  fact  as  agent 
for  another,  the  fact  may  be  shown  by  parol  evidence 
in  an  action  by  the  third  party  against  the  unnamed 
principal,  or  by  the  unnamed  principal  against  the 
third  party,  even  where  the  contract  is  one  requ  led 
by  the  statute  of  frauds  to  be  in  writing. 


CHAPTER  XXVIII. 

THE   EFFECT   OF   THE   RELATION. 

Duties  and  Liabilities  of  Principal  and  Agent  to  Each 

Other  and  to  Third  Parties. 

§549.  General  rule. — Naturally  we  entrust  the 
management  of  our  business  and  affairs  to  those  in 
whose  capacity,  fidelity  and  integrity  we  have 
special  confidence.  The  law  protects  this  confidence 
zealously  for  obvious  reasons  of  justice  and  public 
policy.  Whenever  the  agent  violates  his  duties  or 
obligations  to  his  principal,  therefore,  whether  by 
exceeding  his  authority,  or  by  positive  misconduct, 
or  by  mere  negligent  omissions,  and  any  loss  or 
damage  thereby  falls  upon  his  principal,  he  is  bound 
to  make  the  latter  full  indemnity.  It  is  immaterial 
whether  the  loss  or  damage  be  to  the  principal's 
property  direct,  or  whether  it  is  due  to  the  compen- 
sation which  he  has  been  forced  to  make  to  third 
parties  on  account  of  some  liability  to  them  due  to 
the  agent's  wrongful  conduct.1 

§550.  Agent  must  be  loyal  to  his  trust. — The 
agent  will  not  be  permitted  to  reap  a  secret  benefit  at 
the  expense  of  his  principal  by  dealing  directly  or 
indirectly  in  the  business  of  the  agency  for  his  own 
profit,  nor  to  place  himself  in  a  position  antagonistic 
tz  his  principal  and  then  retain  any  benefit  or  en- 
force any  contract  which  he  has  thus  been  enabled 
te  obtain  at  the  expense  of  his  employer.  Thus,  we 
nave  setn  that  an  agent  to  buy  can  not  sell  his  own 

1  Post,  §  574. 
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goods  to  the  principal,  nor  can  an  agent  to  sell  him- 
self become  the  purchaser,  unless  a  full  disclosure  of 
all  the  facts  may  be  said  to  put  the  parties  at  arm's 
length.1  So,  upon  similar  principles,  a  clerk  who 
procured  in  his  own  favor  a  lease  which  he  knew 
his  principal  desired  to  renew,  and  for  which  the 
latter  was  negotiating,  making  use  of  the  knowledge 
acquired  in  the  course  of  his  agency  in  procuring  it 
for  himself,  was  held  liable  as  trustee  of  such  lease 
for  his  principal. 

§  551 .  Profits  made  in  the  course  of  agency  are 
the  principal's. — It  is  well  settled  that  all  profits 
made  and  advantages  gained  in  the  course  of  the 
agency,  beyond  the  agent's  salary  or  commissions, 
belong  to  the  principal,  whether  made  in  the  per- 
formance of  his  duties  or  of  the  violation  of  his 
trust.  Thus,  where  an  agent  instructed  to  sell  for  a 
certain  price  sells  for  a  higher  price,  the  principal  is 
entitled  to  the  whole  proceeds.  An  agent  speculating 
with  his  principal's  funds  may  be  held,  as  a  rule, 
either  for  profits  or  interest  at  the  option  of  the 
principal. 

§  552.  Agent  must  obey  instructions. — As  the  prin- 
cipal has  a  right  to  have  the  agency  executed  in  his 
own  way,  it  is  clearly  the  duty  of  the  agent  to  obey 
all  reasonable  and  lawful  instructions.  If  he  disre- 
gards them  he  is  liable  to  his  principal  for  whatever 
damages  ensue,  and  the  principal  will  be  justified  in 
terminating  the  employment  for  habitual  disobedi- 
ence. 

So,  if  an  agent  directed  to  employ  cerxai-  ;™thods 
in  collecting  a  claim  pursues  different  methods 
whereby  the  claim  is  lost,  he  is  liable  to  his  principal 
though  he  used  due  diligence  in  employing  the  meth- 
ods of  his  own  selection.  So,  if  an  agent  instructed 
to  sell  for  cash  sells  on  credit,  or,  being  instructed 
to  buy  or  sell,  neglects  to  do  so,  he  is  liable  for  ensu- 
ing loss.     Neither  will  it  avail  an  agent  who  has  dis- 

1  Ante,  §  517. 
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obeyed  his  instructions  that  he  acted  in  accordance 
with  a  usage  of  trade  touching  the  agency.  He  must 
follow  instructions  and  not  the  usage,  where  the 
former  and  latter  conflict. 

§  553.  Exceptions — Necessity. — Departure  from  in- 
structions may  be  warranted  in  cases  of  sudden 
emergency  or  necessity  not  due  to  the  negligence  or 
default  of  the  agent.  But  before  departing  from 
them,  the  agent  must  communicate  with  his  princi- 
pal, if  possible,  and  secure  a  modification  of  his  or- 
ders. Where  this  is  impossible,  however,  he  may, 
in  the  exercise  of  a  sound  discretion,  pursue  such 
course  as  seems  best  calculated  to  secure  the  princi- 
pal's interests. 

The  agent  is  not  responsible  if  he  disobeys  instruc- 
tions requiring  him  to  do  an  unlawful  act,  nor  for 
trifling  and  circumstantial  variations  from  his  in- 
structions not  contributing  to  the  loss. 
^  §  554.  Ratification  exonerates  agent. — If  the  prin- 
cipal, with  full  knowledge  of  the  facts,  ratifies  and 
approves  what  the  agent  has  done  in  violation  of 
his  instructions,  this,  in  general,  relieves  the  agent 
from  all  liability  for  the  default,  and  prevents  a  for- 
feiture of  his  right  to  compensation,  unless  the  prin- 
cipal had  no  alternative  but  to  ratify  or  incur  greater 
loss. 

§  555.  Must  keep  accounts — Commingling  goods 
or  funds. — The  agent  must  keep  regular  accounts  of 
all  his  dealings  in  the  agency  and  preserve  the  neces- 
sary vouchers,  and  must  be  ready,  whenever  reason- 
ably requested,  to  make  and  present  to  his  principal 
a  full  statement  of  his  dealings. 

The  agent  must  not  so  mingle  the  goods  or  moneys 
of  the  principal  with  his  own  as  to  render  them 
incapable  of  being  distinguished.  If  he  does  so  either : 
the  principal  will  take  the  whole  or  any  loss  occur- 
ring to  the  fund  will  fall  upon  the  agent.  Thus,  he 
should,  in  depositing  his  principal's  moneys  in  bank,  i 
either  deposit  them  in  his  principal's  name,  or  indi- 
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cate  in  some  other  way,  that  they  belong  to  the  prin- 
cipal. If  he  does  so,  having  used  due  care  to  select 
a  safe  and  solvent  bank,  any  loss  of  the  funds  will 
fall  upon  the  principal.  But  if  he  deposits  funds  in 
his  own  name  and  account  he  will  be  absolutely  liable 
if  they  are  lost  by  the  failure  of  the  bank. 

§  556.  Agent  must  use  skill  and  diligence. — It  is 
the  duty  of  every  agent  to  bring  to  the  performance 
of  his  undertaking,  and  to  exercise  in  such  perform- 
ance, that  degree  of  care,  skill  and  diligence  which 
the  nature  of  the  undertaking  and  the  time,  place  and 
circumstances  of  the  performance  justly  and  reason- 
ably demand.  A  failure  to  do  this  whereby  the 
principal  suffers  loss  or  injury  constitutes  negli- 
gence for  which  the  agent  is  liable.1 

§  557.  Must  notify  principal  of  material  facts. — 
It  is  the  duty  of  the  agent  to  give  timely  notice  to  his 
principal  of  every  matter  affecting  the  agency  which 
it  is  material  for  the  principal  to  know  in  order  to 
protect  his  interests. 

Right  of  Agent  Against  Principal. 

§  558.  Agent's  right  to  compensation. — The  rela- 
tionship of  principal  and  agent,  like  that  of  master 
and  servant,  is  usually  one  of  contract.  A  special 
contract  as  to  the  compensation  to  be  paid  will  of 
course  control.  If  nothing  be  said  about  pay,  a  rea- 
sonable compensation  will  be  implied,  unless  it  was 
expressly  agreed  that  the  agent  should  serve  gratui- 
tously, or  the  services  were  such  as  friends  or  rela- 
tives perform  without  pay,  or  they  were  rendered 
officiously  and  without  the  knowledge  or  request  of 
the  principal. 

§  559.  Forfeiture  by  agent. — While  the  fraud  or 
gross  negligence  of  the  agent  may  result  in  the  entire 
forfeiture  of  his  right  to  pay,  his  slight  negligence 

1  See  Bailments,  post,  §  930. 
Com.  Law— 16. 
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gives  the  principal  a  mere  right  to  deduct/  from  his 
compensation  the  damages  caused  thereby. 

§  560.  Upon  revocation  by  principal. — If  the  prin- 
cipal has  the  right  to  revoke  the  agency  at  any  time 
and  does  so,  the  agent  may  usually  recover  the  value 
of  whatever  services  he  rendered  up  to  the  time  of  his 
discharge,  but  nothing  more.  This  is  always  so 
where  the  principal  receives  the  full  value  of  the 
agent's  services  as  they  are  rendered.1 

§  561.  Where  agent  has  folly  performed. — Where 
the  agent  has  faithfully  done  all  that  he  undertook  to 
do,  his  entire  compensation  is  earned,  though  the 
principal  refuses  to  take  the  benefits  of  his  service. 
Thus,  an  agent  who  agrees  to  find  a  purchaser  for  cer- 
tain lands  upon  certain  terms  may  recover  his  com- 
missions if  he  does  so,  though  the  principal  then  re- 
fuses, or  is  unable,  to  convey  the  title.  But  in  such 
cases  as  the  last,  there  is  no  implied  agreement  that 
the  agent  shall  be  permitted  to  find  a  purchaser  at  all 
events,  and  the  principal*  may  revoke  the  authority 
before  the  agent  has  fully  performed,  when  the  latter 
can  recover  nothing  for  his  trouble  and  expense. 
But  an  express  agreement  that  the  agent  shall  be  per- 
mitted to  complete  his  undertaking  would  alter  this 
rule,  and  the  principal  will  not  be  permitted,  even 
where  there  is  no  express  agreement,  to  wait  until 
the  agent  or  broker  has  brought  the  transaction  to 
the  very  verge  of  completion  and  then  step  in  and 
complete  the  contract  without  paying  the  agent  his 
compensation. 

§  562.  Abandonment  by  agent, — If  the  agent  or 
servant,  hired  for  a  definite  term,  leaves  the  service 
without  justification  or  excuse,  he  can  not,  according 
to  the  weight  of  authority,  recover  compensation 
even  for  what  he  has  done.  By  a  more  liberal  rule 
in  some  states  the  agent  is  permitted  to  recover  the 
reasonable  value  of  his  services  up  to  the  time  of 

1  Compare  post,  §  564. 
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leaving,  less  the  damages  caused  the  principal  by 
the  breach  of  contract.1  . 

§  563.  What  constitutes  abandonment. — Whether 
the  mere  absence  of  an  agent  from  his  duties  consti- 
tutes an  abandonment  or  justifies  his  discharge  de- 
pends upon  the  facts  and  circumstances  of  the  case, 
including  the  nature  of  the  employment,  the  duration 
of  the  absence  and  the  reason  and  necessity  of  it.  In 
'  some  cases  absence  for  a  single  hour  might  be  an 
abandonment  or  justify  a  discharge,  while  in  others, 
absence  for  a  day  or  even  several  days  might  work 
no  serious  injury  to  the  employer  or  justify  dismis- 
sal. But  even  though  the  absence  is  of  such  a  char- 
acter as  to  justify  the  principal  in  treating  it  as  an 
abandonment,  yet  if  he,  with  full  knowledge  of  the 
facts,  receives  the  agent  back  and  permits  him  to  serve 
without  claiming  a  forfeiture,  he  waives  his  right  to 
declare  the  contract  at  an  end. 

§  564.  Agent  for  fixed  term — Revocation  wrong- 
ful.— An  agent  hired  for  a  fixed  term  and  discharged 
against  his  will  has  a  cause  of  action  against  the 
principal  for  the  damages  resulting  from  the  breach 
of  contract,  unless  his  (the  agent's)  own  misconduct 
warranted  the  discharge.  If  the  discharge  is  wrong- 
ful the  agent  has  a  choice  of  remedies: 

( 1 )  He  may  treat  the  contract  as  rescinded  and  re* 
cover  the  actual  value  of  the  services  rendered  up  to. 
the  time  of  his  discharge,  even  though  they  be  worth 
more  than  his  stipulated  salary. 

(2)  He  may  treat  the  contract  as  still  subsisting 
and  sue  for  the  actual  damages  caused  him  by  the 
breach  of  contract.  When  he  sues,  after  the  expira- 
tion of  the  term  of  the  employment,  his  damages  are 
prima  fade  his  salary  for  the  entire  term.  Where  he 
sues  before  the  expiration  of  the  term  of  service,  his 
damages  are  prima  facie  his  wages  up  to  the  time  of 
trial.     From  these  amounts  will  be  deducted  all  suma 

1This  rule  seems  to  prevail  in  New  Hampshire,  Texas,  Iowa,. 
Indiana,  Nebraska  and  Mississippi. 
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paid  the  agent  on  account  of  the  employment,  all 
sums  that  he  actually  earned  in  other  employments 
during  the  unexpired  term,  and  all  sums  that  he  might 
have  earned  in  any  other  employment  of  the  same 
general  nature  and  in  the  same  locality  during  such 
unexpired  term,  had  he  used  reasonable  diligence  to 
procure  it.  But  he  is  not  bound  to  take  employment 
of  a  different  and  more  menial  kind,  or  in  another 
locality. 

§  565.  Agent's  right  to  reimbursement  and  in- 
demnity*— As  the  principal  is  entitled  to  the  profits  or 
advantages  arising  from  the  agency,  he  should  bear 
its  burdens.  From  this  it  follows  that  the  agent  is 
entitled  to  demand  of  his  principal  reimbursement 
for  all  advances,  expenses  and  disbursements  made 
and  incurred  in  executing  his  lawful  authority,  but 
not  for  such  expenses  or  disbursements  as  are  made 
necessary  by  his  default  in  using  reasonable  care, 
skill  and  diligence,  or  through  his  violation  of  in- 
structions. 

The  agent  has  a  right  to  presume  that  the  princi- 
pal will  not  require  him  to  do  any  act  which  will 
render  him  (the  agent)  liable  to  third  parties. 
Hence,  if  the  agent,  in  pursuance  of  his  authority, 
does  an  act  apparently  lawful,  believing  it  to  be  so, 
and  in  such  doing  invades  the  right  of  third  par- 
ties and  incurs  liabilities  to  them,  he  may  claim, 
yrith  respect  thereto,  indemnity  from  the  principal. 
Thus,  where  the  agent  took  personal  property  by  di- 
rection of  his  principal,  believing  that  it  belonged  to 
the  latter,  and  was  afterward  compelled  to  pay  dam- 
ages to  one  who  proved  to  be  the  owner,  he  was  held 
entitled  to  indemnity. 

If  the  agent  performs  an  act  which  he  knows,  or 
must  be  presumed  to  know,  to  be  unlawful,  he  is  an- 
swerable like  other  wrong-doers,  nor  can  he  claim 
from  his  employer  indemnity  for  the  consequences  of 
the  wrong. 
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§  566.  Agent's  lien. — A  lien  may  be  here  defined 
as  a  right  in  one  man  to  detain  that  which  is  in  his 
possession  belonging  to  another  until  certain  de- 
mands of  him,  the  person  in  possession,,  are  satisfied. 
Possession  by  the  party  claiming  the  lien  is,  by  the 
common  law,  essential  to  its  existence. 

Liens  are  of  two  softs:  (1)  General.  (2)  Par- 
ticular or  special. 

A  general  lien  is  the  right  to  retain  the  property  of 
another,  coming  to  one  in  the  course  of  an  employ- 
ment, as  security  for  a  general  balance  of  account 
due  in  such  employment. 

A  particular  lien  is  the  right  to  retain  the  prop- 
erty of  another  for  charges  or  expenses  incurred  with 
respect  to  it.  s> 

Special  or  particular  liens  are  given  to  all  agehts 
for  all  necessary  and  proper  commissions,  advances, 
disbursements  and  services  in  and  about  the  prop- 
erty or  thing  entrusted  to  their  agency. 

But  certain  classes  of  agents  have  a  general  lien 
on  the  property  of  their  principal  coming  lawfully 
into  their  possession  in  the  course  of  their  employ- 
ment, as  security  for  a  general  balance  of  account 
against  their  principals,  unless  by  express  contract 
or  well  defined  local  usage  such  lien  is  excluded. 
The  agents  commonly  entitled  to  a  general  lien  are 
factors  or  commission  merchants,  attorneys  and 
bankers.1 

§  567.  When  agent  may  retain  title  or  stop  in 
transit. — An  agent  who,  under  the  express  or  implied 
authority  of  his  principal,  buys  goods  and  pays  for 
them  himself,  or  binds  himself  personally  for  the 
price,  may  take  title  to  himself  and  retain  it  until 
they  are  paid  for  by  the  principal,  or  he  may,  even 
where  he  purchased  them  in  the  name  of  the  princi- 
pal, stop  them  in  the  hands  of  a  carrier  upon  learn- 
ing of  the  principal's  insolvency.* 

1  Post,  §§  601,  622.  B  Post,  §  862,  et  seq. 
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§  568.   Rights  of  sub-agent  against  principal. — 

Whether  the  principal  is  liable  to  a  sub-agent  for  his 
compensation  depends  upon  whether  he  expressly  or 
impliedly  sanctioned  his  employment.  If  he  did, 
he  is  liable,  otherwise  the  sub-agent  must  look  for 
compensation  to  the  agent  who  employed  him.  And 
the  same  principle  usually  governs  as  to  the  agent's 
right  to  reimbursement  and  indemnity  against  loss 
or  injury,  and  with  respect  to  lien. 


Liability  of  Principal  to  Third  Parties. 

§  569.  In  general. — An  agent  who  acts  within  the 
scope  of  his  authority  and  in  the  name  of  the  princi- 
pal binds  the  latter  and  not  himself.  Even  though 
the  agent  exceeds  his  authority,  the  principal  is  bound 
if  he  has  by  words  or  conduct  clothed  the  agent  with 
an  apparent  authority  to  do  the  act  or  make  the  con- 
tract in  question.     These  rules  are  already  familiar. 

§  570.  Undisclosed  principal  liable  when  discov- 
ered.— But  if  the  agent  discloses  neither  the  name  of 
his  principal  nor  the  fact  of  his  agency,  it  is  clearly 
settled,  in  the  case  of  simple  contracts  other  than 
bills  and  notes,  that  the  third  party  may  accept  the 
supposed  state  of  affairs,  and  sue  the  agent,  or  he 
may  accept  the  actual  state  of  affairs  and  sue  the 
principal.  But  if  he  elects  to  hold  the  principal,  he 
must  exercise  his  right  of  choice  within  a  reasonable 
time  after  discovering  his  existence  and  identity. 
Neither  can  he  hold  both  principal  and  agent,  and 
if  he  has  clearly  elected  to  hold  one,  he  can  not  af- 
terward change  his  attitude  and  hold  the  other.  And 
these  rules  apply,  it  seems,  to  cases  where  the  fact  of 
the  agency  was,  but  the  identity  of  the  principal  was 
not,  disclosed,  provided  the  contract  was  not  so 
framed  as  to  lead  to  the  conclusion  that  the  third 
party  intended  to  look  solely  to  the  agent. 
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§  571 .  What  constitutes  election. — No  general  rule 
can  well  be  given  as  tp  what  constitutes  an  election. 
Any  words  or  acts  of  the  third  party  clearly  indicat- 
ing his  intention  to  hold  either  the  agent  alone  or  the 
principal  alone  will  suffice.  But  the  third  party  can 
only  elect  where  he  has  knowledge  of  his  choice, 
which  knowledge  must  include  both  the  fact  of  the 
agency  and  the!  name  of  the  principal.  So  the  mere 
commencement  of  an  action  against  the  agent  when 
the  principal  is  unknown  will  not  prevent  the  third 
party  from  discontinuing  it  and  commencing  against 
the  principal  when  discovered.  But  where  the  third 
party,  knowing  who  is  the  principal,  sues  the  agent, 
or  takes  his  personal  note  without  taking  other  steps 
indicating  his  intent  to  hold  the  principal,  the  prin- 
cipal can  not  afterwards  be  held.  If  goods  are  sold 
to  the  agent  of  an  undisclosed  principal,  the  latter 
can  not  be  held  liable  if  the  seller  has,  by  represen- 
tations or  conduct,  induced  the  principal  to  settle 
with  his  agent  in  the  belief  that  the  latter  had  paid 
or  settled  for  the  goods.  And  it  is  held  in  many 
cases  that  if  the  principal  has,  in  good  faith,  paid  or 
settled  with  his  agent,  he  can  not  be  held,  though 
such  settlement  was  not  induced  by  any  act  or  repre- 
sentation of  the  seller.  But  some  cases  hold  that  the 
principal  can  not  avoid  liability  to  the  seller  by  show- 
ing payment  to  the  agent,  unless  such  payment  was 
induced  by  the  seller,  for,  it  is  said,  the  principal 
may  easily  withhold  payment  or  settlement  from  his 
agent  until  satisfied,  by  a  receipt  or  otherwise,  that 
the  agent  has  paid  or  settled  with  the  third  party. 

§  572.  Liability  for  agent's  statements  and  repre- 
sentations.— While  engaged  in  the  business  of  the 
agency,  and  acting  within  the  scope  of  his  authority, 
the  agent  stands  in  the  place  of  the  principal.  His 
statements,  representations  and  admissions  with  ref- 
erence to  the  business  he  is  authorized  to  do,  and 
while  engaged  in  doing  it,  are  therefore  as  binding 
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upon  the  principal  as  if  the  latter  had  made  them 
personally.1 

But  the  agent  must,  in  order  to  so  bind  the  prin- 
cipal, have  made  the  statements,  representations  or 
admissions,  under  authority,  express  or  implied,  and 
in  relation  to  a  matter  within  the  scope  of  his  au- 
thority and  at  the  time  of,  and  as  a  part  of,  th&  trans- 
action to  which  they  relate. 

§  573.  When  notice  to  the  agent  is  notice  to  the 
principal. — It  is  an  elementary  rule  that  notice  to 
N  the  agent,  while  acting  within  the  scope  of  his  au- 
thority, with  reference  to  some  matter  to  which  the 
authority  extends,  is  notice  to  the  principal.  And 
the  principal  is  bound,  whether  the  agent  commu- 
nicates such  notice  to  him  or  not. 

Under  some  rulings  the  principal  is  chargeable 
with  the  agent's  knowledge,  acquired  before  the 
agency  commenced,  while  under  others  he  is  not. 
Yet  all  authorities  agree  that  notice  to  the  agent  af- 
ter his  authority  is  terminated  does  not  bind  the 
principal. 

§  574.  Liability  of  principal  for  torts  of  agent. — 
The  authorized  act  of  the  agent  is  the  act  of  the  prin- 
cipal, and  hence,  whatever  wrong  the  agent  may  com- 
mit by  the  express  direction  of  the  principal,  is,  in 
law,  the  wrong  of  the  principal.  Yet  the  rule  is 
broader  than  this.  Every  person  is  bound  to  use  due 
care  in  the  conduct  of  his  own  business  whether  he 
transacts  it  in  person  or  through  others,  and  the 
negligence  of  the  agent  or  servant  is  imputed  to  his 
principal  or  master,  provided  the  agent  or  servant 
_  was,  at  the  time,  acting  within  the  scope  of  the  busi- 
ness or  employment  entrusted  to  him,  and  this  rule 
applies  though  the  agent  acted  contrary  to  his  ex- 
press orders,  or  even,  perhaps,  with  malice. 

The  principal  is  not  responsible  for  the  negligence 
or  other  wrong  of  his  agent,  done  while  acting  in  ex- 

%   1  Compare  post,  §  983. 
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cess  of  his  real  or  apparent  authority  and  beyond  the 
scope  of  his  employment. 

The  principal  is  answerable  for  the  false  and  fraudu- 
lent representations  of  his  agent,  provided  the  fraud 
is  committed  in  the  course  of  the  agency  and  within 
the  scope  of  the  employment. 

Liability  of  Agent  to  Third  Parties. 

§  575.  Acting  without  authority,  or  for  foreign  01 
Irresponsible  principal. — Aside  from  those  cases,  al- 
ready considered,  in  which  the  agent  expressly  pledges 
his  own  credit,  or  defectively  executes  the  authority, 
or  fails  to  disclose  his  agency  or  the  identity  of  his 
principal,  he  becomes  personally  liable  to  third  par- 
ties in  the  following  cases: 

1.  Where  he  contracts  expressly  as  the  agent  of  a 
principal  named,  but  without  authority.  In  such 
cases  he  can  be  held  for  what  the  third  party  has 
lost  or  failed  to  obtain  by  reason  of  the  want  of  au- 
thority. But  even  here  the  agent  will  not  be  liable 
if  he  fully  disclosed  the  facts  upon  which  his  sup- 
posed agency  depended,  leaving  the  third  party  fo 
judge  for  himself. 

2.  Where  the  principal  is  incompetent  or  is  irre- 
sponsible, as  in  the  case  of  a  mere  transient  organiza- 
tion without  definite  legal  existence,  as  a  political 
meeting. 

3.  According  to  the  older  cases,  where  the  agent 
acts  for  a  principal  residing  abroad.  The  modern 
authorities,  however,  discard  this  distinction  and 
hold  the  agent  liable  only  where  the  agent  of  a  resi- 
dent principal  would  be  bound. 

4.  Where  money  is  paid  the  agent  under  mistake 
of  fact,  and  the  agent  is  notified  of  the  mistake  be- 
fore he  has  paid  the  money  over  to  the  principal,  or 
the  state  of  his  principal's  accounts  is  such  that  the 
agent  would  be  prejudiced  by  its  repayment. 

In  general,  the  agent  is  personally  liable  for  his 
torts  whether  they  were  authorized  by  the  principal 
or  not  and  whether  the  principal  could  also  be  held 
responsible  or  not. 


CHAPTER  XXIX. 

TERMINATION  OF  AGENCY. 

§  576.  In  general. — The  relation  of  principal  and 
agent  may  be  terminated  in  three  general  ways:  (1) 
By  agreement;  (2)  by  act  of  the  parties;  (3)  by 
operation  of  law. 

When  terminated  under  the  original  agreement 
the  agency  may  end:  (a)  By  performance;  (b)  by 
efflux  of  time. 

» 

When  terminated  by  the  act  of  the  parties  there  is 
either:  (1)  Revocation  of  the  authority  by  the 
principal,  or,  (2)  renunciation  by  the  agent. 

When  determined  by  operation  of  law  the  relation 
ceases:  (a)  Because  of  the  death,  insanity,  mar- 
riage or  bankruptcy  of  the  principal;  (b)  because 
of  the  death,  insanity  or  bankruptcy  of  the  agent, 
or,  (c)  because  of  the  destruction  of  the  subject- 
matter  of  the  agency. 

By  Original  Agreement  and  by  Act  of  the  Parties. 

§  577.  Efflux  of  time. — When  it  is  expressly 
agreed  at  the  commencement  of  the  agency  that  it  is 
to  endure  for  a  specified  time,  it  will  terminate  at 
the  end  of  that  time;  and  if  an  authority  is  granted 
to  do  some  specified  act  or  acts,  the  authority  is  ex- 
hausted and  the  agency  terminated  when  such  act  or 
acts  are  performed,  whether  with  or  without  the 
agent's  intervention. 

$  578.  Revocation  by  principal. — In  general,  the 
principal  has  power  to  terminate  or  revoke  the  *u- 
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thority  given  to  his  agent  at  pleasure.  Since  the 
authority  is  conferred  by  the  will  of  the  principal 
and  for  his  own  purposes  the  agent  can  not  insist 
upon  acting  when  the  principal  has  withdrawn  his 
confidence  and  no  longer  desires  his  aid.  And  this 
rule  applies  to  every  authority  not  coupled  with  an 
interest,  even  though  it  be  expressly  and  in  terms 
declared  irrevocable. 

§  579.  Same— Power  coupled  with  an  interest. — 
But  where  the  power  is  coupled  with  an  interest,  it 
is  irrevocable,  and  the  principal  can  not,  to  the  ex- 
tent of  the  interest  of  the  agent,  revoke  or  destroy  it 
at  will.  The  interest  that  will,  when  coupled  with 
an  authority  or  power  in  the  agent,  render  such 
power  irrevocable,  is  hard  to  describe.  It  must,  in 
general,  be  an  estate  or  interest  in  the  property  or 
thing  which  is  the  subject  of  the  power. 

The  agent  was  held  to  have  such  an  interest  as, 
when  coupled  with  his  authority,  rendered  the  latter 
irrevocable,  at  least  to  the  extent  of  the  interest  itself, 
where  he  was  authorized  to  collect  a  debt,  and,  out  of 
the  proceeds,  reimburse  himself  for  advances  made 
by  him  to  his  principal;  where  he  was  empowered  to 
sell  property  and  apply  the  proceeds  to  a  debt  due  him 
from  his  principal;  where  the  authority  formed  a 
part  of  the  contract,  and  was  given  as  security  for 
money  or  to  effectuate  a  security.  Thus,  a  power 
of  sale  contained  in  a  chattel  mortgage,  or  in  a  note 
secured  by  the  pledge  of  collaterals,  is  a  power 
coupled  with  an  interest.  But  a  mere  interest  in  the 
results  or  proceeds  of  the  agency,  by  way  of  compen- 
*  sation,  is  not  enough.  So,  where  one  was  empowered 
to  sell  certain  property  for  another  and  to  have  a 
commission  out  of  the  proceeds,  the  authority  was 
nevertheless  held  to  be  revocable  at  the  will  of  the 
principal,  and  so  where  one  was  authorized  to  collect 
a  debt  and  was  promised  one-half  for  his  services. 
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§  580.  Power  and  right  to  revoke  distinguished. — 

A  distinction  has  been  made  between  the  power  to 
revoke  the  agent's  authority  and  the  right  to  revoke 
it.  The  power  to  revoke  always  exists  before  the 
authority  is  executed,  unless  the  authority  be  coupled 
with  an  interest.  But  the  power  and  right  to  revoke 
may  not,  as  against  the  agent,  be  co-extensive.  As  be- 
tween the  agent  and  the  principal,  the  relation  is  one 
of  contract,  and  if,  by  the  terms  of  this  contract,  the 
employment  is  to  continue  for  a  definite  time,  the 
principal  has  no  right,  arbitrarily,  and  without 
default  by  the  agent,  to  discharge  him.  If  he  does  so 
he  will  be  liable  to  the  agent  in  damages,  as  already 
described.1 

§  581.  When  right  to  revoke  exists. — As  a  general 
rule,  if  no  time  be  specified  during  which  the  employ- 
ment is  to  continue,  it  may  be  terminated  at  any  time 
by  either  party  without  liability  to  the  other;  and  the 
fact  that  the  salary  is  so  much  per  month,  per  year, 
or  other  fixed  interval,  is  not  conclusive  that  the  em- 
ployment is  for  such  interval,  unless  from  the  sur- 
rounding circumstances  such  appears  to  have  been 
the  intention  of  the  parties. 

§  582.  Agent's  incompetency  or  misconduct, — It  is 
an  implied  condition  of  the  contract  of  agency  that 
the  agent  will  exercise  a  reasonable  degree  of  skill, 
knowledge  and  ability.  If  the  agent  does  not  possess 
that  reasonable  degree  of  skill,  knowledge  or  ability, 
or,  possessing  it,  refuses  to  exercise  it,  the  principal 
may  discharge  him  without  liability  for  breach  of  con- 
tract, though  the  hiring  was  for  a  fixed  period  not  yet 
expired. 

It  is  also  an  implied  condition  that  the  agent  will 
act  honestly,  that  he  will  not  willfully  disobey  rea- 
sonable and  lawful  instructions,  nor  willfully  permit 
his  principal's  interests  to  suffer.     A  breach  of  this 

.   l  Artie,  §  564. 
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condition  will  justify  the  principal  in  revoking  the 
agent's  authority. 

If  an  agent,  who  has  contracted  to  give  his  entire 
time  to  his  principal,  without  the  latter's  consent 
engages  in  business  which  tends  to  injure  that  of  his 
employer  and  which  brings  him  into  direct  competi- 
tion with  it,  he  may  be  discharged;  and  so,  if  the 
agent  willfully  or  habitually  disobeys  reasonable  in- 
structions, or  proves  to  be  an  habitual  drunkard,  or 
becomes  a  gambler  upon  the  stock  exchange. 

It  is  not  for  every  slight  offense  or  trifling  fault, 
however,  that  the  agent  may  be  discharged.  His  con- 
duct must  be  such  as,  from  its  dishonest,  reckless  or 
insubordinate  character,  is  incompatible  with  faithful 
and  efficient  service. 

§  583.  How  authority  may  be  revoked. — An  au- 
thority may  be  revoked  by  writing,  sealed  or  un- 
sealed, orally,  or  by  implication.  Even  a  sealed 
authority  may  be  revoked  by  parol.  Neither  is  it 
necessary  that  the  revocation  be  in  any  particular 
form  of  words,  so  long  as  the  intention  to  revoke  is  un- 
equivocally expressed.  And  it  may  even  be  implied, 
as  where  the  principal  himself  disposes  of  the  sub- 
ject-matter or  appoints  another  to  discharge  the  du- 
ties of  the  agency.  The  dissolution  of  a  partnership  or 
a  corporation  terminates  the  authority  of  its  agents. 

§  584.  Notice  to  agent. — The  principal  must  no- 
tify the  agent  that  his  authority  is  revoked,  and  the 
revocation  becomes  operative,  as  to  the  latter,  from 
the  time  it  is  actually  made  known  to  him. 

§  585.  Notice  to  third  parties. — In  order  to  render 
the  revocation  of  the  agent's  authority  effectual  as  to 
third  parties  who,  from  their  knowledge  of  the  agency 
or  from  previous  dealings  with  the  agent,  would  be 
apt  to  continue  to  deal  with  him  in  the  belief  that  the 
agency  still  continued,  notice  of  revocation  is  neces- 
sary. If  such  parties  honestly  and  without  notice  of 
the  revocation  continue  to  deal  with  the  agent  within 
the  scope  of  his   previous  authority,  the  principal 
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will  be  bound.  The  case  is  analogous  to  that  of  a 
partnership  dissolved  by  act  of  the  parties,  and  the 
rules  as  to  the  sufficiency  of  the  notice  are  practically 
the  same.  Actual  notice  must  be  given  to  all  who 
had  previous  dealings  with  the  agent,  or  they  must 
have  knowledge  of  such  facts  as  would  put  a  prudent 
person  on  inquiry.  As  to  others,  notice  may  be 
given  by  publication  in  some  newspaper  of  general 
circulation.1 

If  the  power  concerns  land,  and  is  recorded,  the 
revocation  should  likewise  be  recorded. 

§586.  Renunciation  by  agent — Abandonment. — 
The  agent  may,  as  a  general  rule,  renounce  his 
authority  at  any  time.  Equity  will  not  compel  him 
to  act,  though  he  may  be  liable  in  damages  for 
breach  of  his  contract,  if  the  employment  is  for  a 
definite  time  unexpired,  and  he  may  forfeit  his  right 
to  compensation  for  past  services.* 


By  Operation  of  Law. 

There  may  occur  such  a  change  in  the  condition, 
capacities,  or  surroundings  of  the  parties  that  the 
continuance  of  the  agency  is  impossible  or  incon- 
sistent, and  it  will  thereupon  terminate  by  operation 
of  law. 

§  587.  Death  of  principal. — As  a  general  rule,  the 
death  of  the  principal  dissolves  the  agency  instantly 
and  for  all  purposes,  unless  the  agent's  authority  be 
coupled  with  an  interest.  As  the  agency  is  termi- 
nated by  the  act  of  God,  the  agent  can  not  <Slaim 
damages  for  the  loss  of  his  employment,  though  he 
was  hired  for  a  fixed  time  not  yet  expired. 

But  if  the  power  be  coupled  with  an  interest  or 
estate  in  the  property  or  thing  to  which  the 
agency  relates,   and    be    capable   of    execution   in 

1  See  partnership,  post,  §  604,  et  seq.  *  Ante,  §  662. 
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the  name  of  the  agent,  it  is  not  revoked  by  the  death 
of  the  principal. 

§  588.  Same— Death  unknown. — Unless  the  au- 
thority be  coupled  with  an  interest  all  attempts  to 
execute  it  after  the  death  of  the  principal  are  ineffect- 
ual to  bind  his  estate,  though  the  agent  acts  in  igno- 
rance of  his  death.  Thus,  payment  to  an  agent, 
though  made  in  good  faith  and  in  ignorance  of  the 
principal's  death,  does  not  bind  his  estate,  and  the 
administrator  may  still  recover  it  from  the  debtor, 
unless  the  money  actually  came  to  his  hands.  So, 
one  who  has  sold  goods  to  the  agent  in  ignorance  of 
the  principal's  death  can  not  recover  the  price  from 
the  administrators. 

§  589.  Death  of  agent. — Unless  the  power  be 
coupled  with  an  interest  it  is  absolutely  terminated 
by  the  death  of  the  agent.  His  executors  have  no 
authority  to  bind  the  principal,  as  they  were  not 
selected  to  represent  him,  and  it  can  not  be  assumed 
that  he  has- any  personal  confidence  in  them. 

§  590.  Insanity  of  principal. — Unless  the  author- 
ity of  the  agent  be  coupled  with  an  interest,  so  that 
he  can  execute  it  in  his  own  name,  the  after-occur- 
ring insanity  of  the  principal  dissolves,  or  at  least 
suspends,  the  agency.  The  agent,  in  executing  an 
authority9  is  presumed  to  represent  the  will  of  the 
principal,  and  when  the  principal  becomes  incapable 
of  exercising  an  intelligent  will  an  essential  element 
in  the  relation  of  principal  and  agent  is  lacking. 

§  591.  Insanity  of  agent. — The  insanity  of  an 
agent  terminates  or  suspends  his  authority,  unless 
his  power  be  coupled  with  an  interest,  for  the  prin- 
cipal can  not  be  presumed  to  employ  one  who  has 
not  sufficient  reason  to  understand  the  duties  of  his 
trust. 

§  592.  Sub-agents. — Whatever  revokes  the  author- 
ity of  an  agent  revokes  the  authority  of  such  sub- 
agents  as  derive  their  powers  directly  from  him,  but 
not  the  authority  of  sub-agents  whose  employment 
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was  expressly  or  impliedly  authorized  by  the  princi- 
pal. 

§  593.  Bight  to  compensation  upon  revocation  by 
death. — When  the  agency  is  terminated  by  the  death 
or  insanity  of  the  principal,  or  by  the  death,  insan- 
ity or  incapacitating  illness  of  the  agent,  the  agent 
or  his  representatives  may  usually  recover  of  the 
principal  or  his  representatives  the  reasonable  value 
of  the  services  actually  rendered.1 

§  594.  Bankruptcy  of  principal. — The  legal  bank- 
ruptcy of  the  principal,  or  his  assignment  for  the 
benefit  of  creditors,  divests  him  of  the  title  to  all 
property  affected  by  such  bankruptcy  or  assignment, 
and  vests  it  in  his  trustees  or  assignees.  As  he  can 
no  longer  deal  with  it  in  person,  he  can  not  do  so 
through  an  agent,  for  the  latter  can  not  do  that 
which  the  principal  himself  is  powerless  to  perform. 
So  far  as  the  authority  concerns  property  not  affected 
by  the  bankruptcy  it  may  survive. 

§  595.  Bankruptcy  of  agent. — The  bankruptcy  of 
the  agent  terminates  his  authority,  except  so  far  as  it 
relates  to  the  doing  of  some  merely  formal  act,  such 
as  the  execution  of  a  deed  in  the  principal's  name. 
Yet  he  is  no  longer  authorized  to  receive  payment 
for  his  principal,  or,  in  general,  to  act  for  him  in 
&ny  manner  affecting  his  property  interests,  for  the 
principal's  confidence  in  the  agent  may  be  deemed  to 
be  destroyed. 

§  596.  Marriage  of  principal. — As  the  effect  of 
marriage  at  common  law  was  to  render  the  female 
incompetent  to  contract,  her  antenuptial  appoint- 
ment of  an  agent  was  revoked  by  her  marriage. 
Now,  under  the  statutes  securing  to  her  a  separate 
estate  and  power  to  bind  it,  marriage  would,  it  is 
thought,  leave  the  authority  of  her  agents  as  to  that 
unrevoked. 

§  597.  War. — The  breaking  out  of  war  between 
the  states  or  countries  of  the  principal  and  agent,  re- 

1  Ante,  §  319. 
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spectively,  operates,  in  general,  to   terminate   the 
agency  by  rendering  its  prosecution  unlawful. 

Authorities. 

The  latest  exhaustive  text-book  on  the  subject  of 
agency  is  Mechem  on  Agency,  1889.  Story  on 
Agency  (9th  ed.),  1881,  is  a  standard  authority,  and 
the  chapters  on  agency  in  Kent's  Commentaries  and 
Parsons  on  Contracts  will  prove  instructive.  Other 
authorities  are  Wharton  on  Agency,  1876;  Ewell's 
Evans'  Principal  and  Agent,  1879,  and  Huffcutt  on 
Agency,  1897.  Mechem 's  Cases  on  Agency  (1893) 
is  a  classified  collection  of  illustrative  cases. 
Com.  Law— 17. 


CHAPTER  XXX. 

SPECIAL  FORMS   OF  AGENCY. 

Factor  8. 

§  598.  Definition. — A  factor  or  commission  mer- 
chant, for  the  terms  are  synonomous,  is  an  agent  who 
makes  a  business  of  selling  goods  consigned  to  him 
or  put  in  his  possession,  for  a  commission.  A  factor 
differs  from  a  broker  in  that  he  has  possession  of  what 
he  sells,  while  the  broker  has  not.1 

The  same  general  rules  of  law  apply  as  well  to  deal- 
ings with  factors  as  with  other  agents.  But  a  factor 
has  some  special  powers  and  privileges  not  commonly 
possessed  by  other  agents — thus: 

§  599.  May  sell  on  credit  in  his  own  name. — 
A  factor  has  authority,  by  virtue  of  his  employ- 
ment, to  sell  in  his  own  name  unless  forbidden  by  his 
principal  to  do  so.  In  the  absence  of  instructions  or 
a  usage  to  the  contrary,  he  may  sell  upon  the  usual 
and  customary  credit.  But  he  must  use  due  care  not 
to  sell  to  insolvent  and  irresponsible  parties,  and  must 
use  due  diligence  in  collecting  and  remitting  the 
price.  He  may  take  commercial  paper  in  payment, 
where  usage  or  his  instructions  do  not  forbid,  and 
even  though  he  take  notes  payable  to  himself,  he  is 
not  responsible  if  the  purchaser  becomes  insolvent, 
provided  he  used  due  care  and  has  not  discounted 
them  for  his  own  benefit. 

§  600.  Can  not  barter  or  pledge. — A  factor  has  no 
implied  power  to  barter  his  principal's  goods,  or  to 

lAnte,  §608. 
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pledge  them  for  his  own  debts,  and  a  pledgee  advanc- 
ing money  to  the  factor  can  not,  at  common  law,  hold 
the  principal's  goods,  even  though  he  acts  in  the  be- 
lief that  the  factor  is  the  true  owner.  But  statutes 
known  as  factors'  acts  have  been  passed  in  England, 
and  in  most  of  our  states,  for  the  protection  of  third 
parties  who  have  advanced  money  to  the  factor  upon 
the  goods,  in  good  faith  and  without  intending  to  de- 
fraud.1 

§  601.  Factor's  lien. — A  factor  has  a  general  lien 
upon  all  the  goods  of  his  principal  coming  to  his 
hands  in  the  course  of  his  agency,  and  upon  the  pro- 
ceeds of  any  that  have  been  lawfully  sold,  and  the 
securities  given  therefor,  for  the  general  balance  due 
him  from  the  principal  on  account  of  his  dealings  as 
factor,  but  not  for  debts  due  him  outside  the  agency. 
Possession  by  the  factor  is  essential  to  the  lien,  and 
his  voluntary  delivery  of  the  goods  to  the  principal 
terminates  it. 

§  602.  Bight  to  sue. — A  factor  who  has,  in  his 
own  name,  sold  his  principal's  goods,  may  sue  in  his 
own  name  for  the  price,  whether  the  principal  was 
disclosed  or  not.  But  this  does  not  prevent  the 
principal  from  suing  in  his  own  name. 

Brokers. 

§  603.  Definition. — A  broker  is  one  whose  occupa- 
tion it  is  to  bring  parties  together  or  to  bargain  for 
them  in  matters  of  trade,  commerce  or  navigation. 
Ordinarily  he  acts,  not  in  his  own  name,  but  in  that 
of  his  employer.  He  has  no  implied  authority  to  re- 
ceive payment  for  his  principal.  Neither,  as  a  rule, 
does  he  have  possession  of  the  property  he  is  impow- 
ered  to  buy  or  sell,  in  which  respect  he  differs  from 
a  factor  or  commission  merchant. 

§  604.  Duty  towards  employer. — The  broker,  like 
the  factor,  must  use  such  degree  of  skill  and  dili- 

1  See  generally  as  to  these  acts  Jones  on  Pledge,  §  333,  et  seq. 
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gence  as  prudent  business  men  in  the  same  trade 
and  locality  apply  to  their  own  affairs  under  similar 
circumstances. 

§  605.  Kinds  of  brokers — Authority. — The  author- 
ity of  a  broker  depends  much  upon  the  nature  oi  his 
special  calling.  Thus,  we  have  merchandise  brokers, 
who  negotiate  sales  of  merchandise  without  having 
the  possession  of  it;  insurance  brokers,  who  are  em- 
ployed by  the  insured  to  obtain  insurance  for  him; 
bill  and  note  brokers,  who  negotiate  the  purchase  and 
sale  of  commercial  paper;  real  estate  brokers,  who 
negotiate  sales  and  purchases  of  real  property;  ship 
brokers,  who  negotiate  contracts  of  affreightment  and 
for  the  purchase  of  ships,  and  pawn  brokers  who  are 
not  true  brokers  at  all,  but  a  special  class  of  pledgees 
who  are  usually  licensed  under  local  statute  to  take 
property  in  pledge  for  money  loaned,  and  who  are 
usually  exempted  from  the  operation  of  usury  laws. 

A  stock  broker  is  one  employed  to  buy  and  sell 
shares  in  corporations  and  the  securities  of  govern- 
ments. He  may  be  employed  as  a  broker  merely,  or 
he  may  use  his  own  money  in  buying  and  selling 
securities  in  which  his  clients  are  speculating.  In 
the  last  case  he  is  usually  a  member  of  the  stock  ex- 
change and  occupies  a  rather  peculiar  position.  He 
is  not  governed  exclusively  by  the  law  of  agency, 
but  by  the  law  of  pledge  as  well,1  for  the  securities  he 
buys  are  deemed  pledged  to  him  for  the  amount  of 
his  advances.* 

§  606.  Merchandise  brokers — Statute  of  frauds. — 
When  a  merchandise  broker  has  succeeded  in  mak- 
ing a  contract,  he  reduces  it  to  writing  and  delivers 
to  each  party  a  copy  of  the  terms  so  reduced  to  writ- 
ing by  him.  He  ought  also  to  enter  them  in  his 
book  and  sign  the  entry.  Such  signed  entry  will 
satisfy  the   statute  of  frauds  as  to  both  buyer  and 

1  Post,  §  940,  tt  seq. 

1  The  rights  and  duties  of  such  a  broker  are  well  described  in 
Mark  ham  v.  Jordan,  41  N.  Y.  256,  quoted  in  Mecham  on  Agency, 
^  936,  and  in  23  Am.  &  Eng.  Encyclo.  Law  702,  note  2. 
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seller.  So  the  signed  note  delivered  to  either  party 
will  also  satisfy  the  statute  when  there  is  no  variance 
between  it  and  the  other  note  or  the  signed  entry,  or 
where  there  is  no  entry  at  all.1 

§  607.  Implied  powers. — In  the  absence  of  usage 
or  special  authority,  a  broker  can  not  warrant  nor 
receive  payment  for  his  principal,  nor  act  in  his  own 
name.  But  he  may  sell  on  a  usual  or  reasonable 
credit,  unless  instructed  to  the  contrary. 

§  608.  Lien. — A  broker,  ordinarily,  has  a  partic- 
ular lien  upon  the  property  and  securities  of  his 
principal  coming  into  his  hands  for  the  charges,  ex- 
penses and  disbursements  connected  with  the  partic- 
ular transaction.  He  has  no  general  lien  unless  by 
contract. 

Auctioneers. 

§  609.  Definitions. — An  auctioneer  is  one  whose 
business  it  is  to  sell  or  dispose  of  property,  rights  or 
privileges  at  public  competitive  sale  to  the  person  or 
persons  offering  or  accepting  the  terms  most  favora- 
ble to  the  owner. 

Such  sale  is  termed  an  auction,  the  party  offering 
to  buy  thereat  is  a  bidder,  and  his  offer  is  called  a 
bid.  When  a  bid  is  accepted  by  the  auctioneer  the 
goods  are  said  to  be  knocked  down  to  the  bidder,  for 
the  acceptance  of  the  bid  by  the  auctioneer  is  usually 
manifested  by  his  letting  fall  a  hammer  upon  a  desk 
or  table  before  him.  Goods  disposed  of  at  an  auction 
are  sometimes  said  to  be  "sold  under  the  hammer." 

§  610.  Who  may  be. — Very  often,  by  statute  or 
ordinance,  an  auctioneer,  in  order  to  act  lawfully, 
must  have  obtained  a  license  or  given  bonds.  Non- 
compliance with  such  regulations  will  not  avoid  the 
sale,  though  possibly  it  may  prevent  the  auctioneer 
from  recovering  his  fees. 

1  Further  on  this  point  see  Benj.  on  Sales,  Bennett's  Notes, 
f  294,  p.  246. 


262  COMMERCIAL  LAW.  §  611 

§  611.  Primarily  agent  of  the  seller— Statute  of 
frauds. — Primarily,  and  up  to  the  moment  the  prop- 
erty is  knocked  down,  the  auctioneer  is  the  agent  of 
the  seller.  At  the  moment  the  property  is  knocked 
down,  however,  he  becomes  the  agent  of  the  buyer 
also,  but  only  for  the  purpose  of  signing  the  written 
memorandum  of  the  sale  required  by  the  statute  of 
frauds.  Such  signing  by  him  is  effectual  to  bind 
both  parties  under  the  statute,  though  to  have  that 
effect  it  must  be  done  at  the  time  and  place  of  sale. 

§  612.  Implied  authority — Duties. — If  the  owner 
prescribes  special  terms  of  sale  they  bind  all  who 
have  notice  of  them.  If  no  special  terms  are  pre- 
scribed, the  auctioneer  may  sell  upon  such  terms  as 
are  usual  and  customary.  But  he  has  no  authority 
to  sell  upon  credit,  or  to  barter,  or  to  sell  at  private 
sale,  or  to  give  a  warranty,  unless  specially  author- 
ized. But  he  may  receive  so  much  of  the  price  of 
personal  property  sold  by  him  as  is,  by  the  terms  of 
the  sale,  payable  at  once.  In  the  case  of  real  estate, 
he  usually  has  no  implied  power  to  receive  payment. 

As  to  care,  skill,  diligence,  and  obedience  to  or- 
ders, keeping  of  accounts,  and  paying  over  to  the 
principal,  the  duties  of  auctioneers  are  substantially 
the  same  as  those  of  other  agents. 

§  613.  Puffing,  or  by-bidding. — A  puffer  is  one 
who  is  employed  by  the  owner  to  make  fictitious 
bids,  without  any  intention  of  buying,  but  for  the 
purpose  of  creating  competition,  under  a  secret  agree- 
ment that  he  shall  not  be  bound  by  his  bids.  An 
honest  purchaser,  injured  by  employment  of  by-bid- 
ders, may  avoid  the  sale  provided  he  acts  promptly. 
Fraudulent  combinations  between  parties  desiring  to 
buy  at  public  auction  have  been  discussed  elsewhere.1 

§  614.  Bights  of  auctioneer. — The  auctioneer  has 
substantially  the  same  rights  against  the  principal 
to  compensation,  reimbursement  and  indemnity  as 
any  other  agent.     His  fees  or  commission,  however, 

1Antet  §221. 
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are  sometimes  fixed  by  statute.  His  lien  attaches 
both  to  the  goods  sold  and  to  their  proceeds  while 
in  his  hands. 

Attorneys  at  Law. 

§  615.  Definition. — The  word  attorney,  in  its  widest 
sense,  means  any  person  who  does  business  for  an- 
other; but  in  a  restricted  sense,  and  as  generally  un- 
derstood, it  means  an  officer  of  a  court  of  justice 
whose  business  it  is  to  prepare  and  try  cases  therein, 
and  to  give  advice,  counsel  and  assistance  to  his  em- 
ployers touching  legal  matters.  More  fully,  such 
person  is  called  an  attorney  at  law;  in  popular  phrase 
he  is  a  lawyer.  He  acts  in  a  dual  capacity;  first,  as 
an  officer  of  the  court  in  which  he  practices,  and, 
second,  as  the  agent  or  representative  of  his  client, 
as  his  employer  or  principal  is  called. 

§  616.  Competency — Admission  to  practice. — Only 
such  persons  as  are  licensed  to  practice  in  accordance 
with  the  law  of  the  court  can  act  as  an  attorney,  and 
one  duly  admitted  to  practice  can  only  be  divested  of 
his  rights  for  cause  and  after  proper  proceedings  in 
court.  Only  those  who  are  lawfully  entitled  to  prac- 
tice as  such  can  recover  for  services  rendered  as  at- 
torneys at  law. 

§  617.  A  relation  of  agency — How  created. — The 
relation  of  attorney  and  client  is  one  of  agency,  and 
is  governed,  in  general,  by  the  same  rules  and  prin- 
ciples as  other  agencies. 

No  formal  mode  of  appointment  is  necessary  in  the 
absence  of  statute  or  a  rule  of  court,  though  a  written 
formal  authorization  is  sometimes  employed. 

§  618.  Attorney's  implied  authority. — The  author- 
ity to  conduct  and  manage  an  action  as  attorney  for 
another  carries  with  it,  by  implication,  all  the  col- 
lateral and  incidental  powers  that  are  necessary  to 
the  effective  execution  of  the  principal  power.  In 
exercising  these  powers  the  attorney  must  conform 
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to  the  settled  practice  of  the  court.  He  has  im- 
plied authority  to  direct  the  general  management  of 
the  cause,  and  to  do  all  that  is  necessary  to  its 
proper  and  effective  prosecution  or  defense. 

But  an  attorney  has  no  implied  power  to  accept 
service  of  original  process,  to  confess  judgment 
against  his  client,  to  compromise  his  client's  claim, 
to  release  his  cause  of  action,  or  to  discharge  his 
security  without  payment. 

After  judgment  the  attorney  has  implied  power  to 
receive  payment  thereof,  but  not  to  release  the  judg- 
ment without  payment. 

§619.  Duties  toward  client— Good  faith. — The 
law  exacts  from  the  attorney  the  exercise  of  the 
strictest  integrity,  honor  and  devotion  to  his  client's 
interest,  making  it  his  duty  to  disclose  all  adverse 
interests  and  to  refrain  from  any  employment  con- 
flicting with  the  strict  observance  and  protection  of 
his  client's  affairs. 

§  620.  Skill  and  knowledge.— The  law  is  not  free 
from  doubt,  and  it  is  impossible  for  any  man  to 
know  it  all.  At  the  same  time  no  lawyer  can  escape 
liability  for  damages  caused  by  his  ignorance  or  dis- 
regard of  such  plain  and  obvious  rules  and  princi- 
ples of  law  as  have  been  well  and  clearly  defined  in 
the  text-books  and  in  the  decisions  of  his  own  state, 
published  so  long  beforehand  to  justify  the  belief 
that  they  are  generally  known  to  the  profession.  He 
will  likewise  be  liable  to  his  client  if  the  latter  is 
damaged  by  his  failure  to  exercise  ordinary  and  aver- 
age professional  care,  diligence  and  skill. 

But  for  errors  of  law  in  matters  where  a  reasonable 
doubt  might  be  entertained,  or  upon  which  sound 
lawyers  might  differ,  he  is  not  liable.  These  rules 
apply,  not  only  to  cases  in  court,  but  to  the  enforce- 
ment or  collection  of  claims  without  suit,  to  negli- 
gence in  bringing  suit,  to  the  drafting,  filing  and 
recording  of  deeds  and  contracts,  and  to  negligence 
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or  ignorance  in  examining  titles  and  in  giving  ad- 
vice. 

§  621.  Bight  to  compensation. — An  attorney  is  en- 
titled to  compensation  unless  he  agreed  to  serve  gra- 
tuitously. In  the  absence  of  a  special  agreement  as 
to  the  amount  of  compensation,  he  is  entitled  to  a 
reasonable  sum.  Lack  of  success  is  no  defense,  un- 
less the  payment  of  compensation  was  expressly  con- 
tingent upon  success,  provided  the  attorney  acted  in 
good  faith  and  with  the  care,  skill,  diligence  and  learn- 
ing already  described.  Breach  of  trust,  negligence 
or  ignorance  may  deprive  him  in  whole  or  in  part  of 
his  right  to  pay. 

§  622.   Lien. — Attorney's  liens  are  of  two  kinds: 

1.  The  general  or  retaining  lien.. 

2.  The  special  or  charging  lien. 

The  attorney's  general  or  retaining  lien  is  of  com- 
mon law  origin,  and  is  given  as  security  for  his  costs 
and  charges.  It  is  based  upon  possession  and  is  a 
mere  right  to  retain*  the  money,  property  or  papers  of 
his  client  until  such  costs  and  charges  are  paid.  In 
most  states  this  lien  is  given  for  a  general  balance  of 
account,  and  is  therefore  a  general  lien. 

The  special  or  charging  lien,  however,  does  not 
depend  upon  possession,  but  extends  to  the  judgment 
or  fund  in  court  procured  by  the  lawyer's  efforts,  and 
exists,  usually,  as  a  security  for  all  his  proper  charges 
or  disbursements  in  the  particular  case.  How  far  the 
client  may  dispose  of  or  compromise  a  judgment  or 
cause  of  action  so  as  to  defeat  the  attorney's  claim  has 
been  variously  decided. 

§  623.  Dealings  between  attorney  and  client. — All 
confidential  communications  between  attorney  and  cli- 
ent are  strictly  privileged,  and  the  attorney  will  neither 
be  compelled,  nor  will  he  be  permitted,  to  reveal 
them  without  the  client's  consent. 

Private  transactions  between  attorney  and  client 
touching  the  client's  property  and  interests  are 
looked  upon  with  suspicion,  and  the  burden  is  us- 
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ually  upon  the  attorney  to  show  that  they  were  un- 
tainted with  fraud  or  undue  influence.1 


Authorities. 

Works  on  the  general  subject  of  agency  treat  to 
some  extent  of  the  special  forms  of  agency  mentioned 
here.  Mechem  on  Agency  will  be  found  sufficiently 
full,  in  this  respect,  to  meet  all  ordinary  wants. 

1  AnU,  i  183. 


/ 


CHAPTER  XXXI. 

PARTNERSHIP. 

Nature  and  Formation. 

§  624.  In  general. — Many  can  often  accomplish 
together  what  it  is  impossible  for  one  to  do  alone. 
One  person  may  have  capital  without  the  skill  ox 
knowledge  to  make  it  productive.  Another  may 
have  just  this  skill  or  knowledge,  but  little  or  no 
capital.  Then  again,  an  enterprise  may  require  so 
much  capital  that  one  could  hardly  contribute  it 
alone,  or  it  may  call  for  so  many  different  kinds  of 
skill  and  knowledge  that  no  one  person  could  be  sup- 
posed to  possess  them  all.  These  are  the  principal 
circumstances  that  lead  men  to  engage  in  such  joint 
enterprises  as  require  a  combination  of  the  capital, 
knowledge,  skill  and  effort  of  two  or  more.  The  dif- 
ferent kinds  of  business  associations  through  which 
such  combinations  are  effected  are  known  as  partner- 
ships, limited  partnerships,  joint  stock  companies, 
and  corporations. 

We  have  here  to  deal  with  the  law  of  ordinary 
partnerships,  or  partnerships  as  they  exist  at  com- 
mon law. 

§  625.  Definition. — A  partnership,  or  copartner- 
ship, is  the  contract  relation  subsisting  between  persons 
who  have  combined  their  property,  labor  or  skill  in  an 
enterprise  or  business  as  principals,  for  the  purpose  of 
joint  profit.1  The  contracting  parties,  called  partners, 
or  copartners,  are  collectively  called  a  firm.     In  the 

1  See  Lindley  on  Partnership,  Intro.,  where  the  leading  defini- 
tions of  partnership  are  collected  and  discussed. 

(267) 
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majority  of  cases  a  partnership  presents,  normally  at 
least,  the  following  elements  : 

(1)  It  is  a  voluntary  association  or  legal  relation 
created,  not  by  the  law,  but  by  the  agreement  of  the 
parties. 

(2)  It  involves,  ordinarily,  tne  establishment  of 
a  common  fund  or  stock  created  by  the  contributions 
of  the  members. 

( 3 )  It  has  in  view  the  carrying  on  of  some  lawful 
trade,  calling  or  business,  in  which  the  associates 
are  interested  as  principals. 

(4)  Its  purpose  is  the  pecuniary  profit  of  its  mem- 
bers. 

It  is  purely  a  contract  relation,  and  requires  no 
authority  from  the  state  for  its  formation,  in  which 
respect,  among  others,  it  differs  from  a  corporation, 
which  can  be  formed  only  by  authority  from  the  leg* 
islature. 

§  626.  Business  and  legal  views  of  firm  distin- 
guished.— The  mercantile  and  legal  views  of  a  part- 
nership are  in  many  respects  quite  different.  The 
business  man  views  a  firm  much  as  a  lawyer  views  a 
corporation — as  an  entity  or  personified  being  dis- 
tinct from  its  members.  Thus  the  accountant  makes 
the  firm  a  debtor  to  each  partner  for  what  he  brings 
into  the  common  stock,  and  makes  each  partner  a 
debtor  of  the  firm  for  whatever  he  withdraws.  The 
law,  on  the  other  hand,  does  not  recognize  the  firm 
as  a  being  distinct  from  the  members  who  compose  it. 
As  a  consequence  of  the  law's  refusal  to  so  recognize 
the  firm,  all  the  partners  must,  independent  of  stat- 
ute, sue  and  be  sued  jointly.  The  obligations  grow- 
ing out  of  the  prosecution  of  the  partnership  business 
are  the  joint  debts  of  the  partners,  and  not  of  the 
firm  as  an  entity,  and  what  is  called  the  property 
of  the  firm  is  really  the  joint  property  of  all  the 
partners.1 

1  Further  on  this  subject,  see  post,  §  724,  where  corporations  and 
partnerships  are  compared. 
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§627.  Leading  incidents  of  partnership. — Aside 
from  the  elements  already  considered,  the  partner- 
ship relation  involves  the  following  peculiar  inci- 
dents, which  in  some  measure  serve  to  distinguish  it 
from  mere  co-ownership : 

(1)  A  mutual  agency,  whereby  each  partner  has 
implied  power  to  bind  all  his  associates  by  acts  and 
contracts  done  or  entered  into  within  the  scope  of  the 
partnership  business.1 

(2)  A  joint  liability  to  third  parties  for  all  the 
debts  and  engagements  of  the  firm,  whereby  any  part- 
ner may  be  compelled  to  satisfy  the  whole  debt  or 
damages  out  of  his  private  estate.* 

( 3 )  A  relation  of  trust  and  confidence  between  the 
partners,  requiring  each  associate  to  exercise  the 
strictest  honesty  and  good  faith  in  dealing  with  his 
fellows.1 

(4)  A  community  of  profit  and  loss. 

§  628.  What  acts  constitute  a  partnership. — The 
question  of  whether  or  not  a  partnership  exists  be- 
tween two  or  more  persons  may  arise  either — 

( 1 )  Between  the  partie?  themselves,  one  or  more 
of  them  asserting  that  he  or  they  are  partners  with 
thp  other  or  others,  and  so  entitled,  as  against  the 
latter,  to  the  rights  and  remedies  of  partners;  or, 

( 2 )  Between  persons  seeking  to  hold  others  liable 
to  them  as  partners  and  the  parties  sought  to  be  so 
held. 

Whether  a  partnership  exists  depends,  according 
to  the  weight  of  modern  authority,  upon  the  inten- 
tion of  the  alleged  partners  as  legally  ascertained 
from  their  language  or  conduct.  The  tests,  it  is  be- 
lieved, are  practically  the  same  whether  the  question 
is  raised  between  the  parties  themselves  or  by  a  third 
person.  To  this  there  is  the  single  exception,  that 
where  one  has  held,  or  knowingly  permitted  himself 
to  be  held  out  as  a  partner  with  another  or  other,  he 
will  be  liable  as  such  to  a  third  party  thereby  misled 

1  Post,  §  661  et  seq.  *  Post,  §  682.  •  Post,  §  669. 
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to  his  injury.1  In  all  other  cases  the  parties  must, 
by  contract  and  with  legal  intention,  have  formed  a 
relation  possessing  the  legal  elements  of  a  partner- 
ship. If  parties  have  formed  such  a  relation  they 
are  partners,  notwithstanding  they  may  not  deem 
themselves  such,  or  have  expressly  declared  that  they 
were  not  to  be  partners. 

But  what  acts  constitute  a  partnership  either  as 
between  the  parties  or  as  to  the  third  parties  is  not 
the  subject  of  any  precise  rule  or  test,  and  the  cases 
themselves  are  inharmonious  and  confusing. 

Formerly  if  one  shared  the  profits  of  a  business  he 
was  held  liable  to  third  parties  as  a  partner  therein 
on  the  ground  that  he  took  a  part  of  the  fund  to 
which  creditors  might  look  for  the  payment  of  their 
debts.  But  this  is  no  longer  the  law.  Thus,  a  mere 
agent,  clerk  or  manager  may  take  a  part  of  the  profits 
of  a  business  as  his  compensation,  and  not  be  liable 
as  a  partner,  even  to  third  persons.  On  the  same 
principle  one  may  take  a  share  of  the  profits  in  lieu 
of  rent  of  property,  real  or  personal,  or  as  interest 
on  a  loan,  without  being  liable  as  a  partner  of  the 
lessee  or  borrower.  But  when  the  service,  letting  or 
lending  is  a  mere  device  to  cover  up  what  is  really  a 
partnership,  and  to  enable  a  party  to  enjoy  the  ad- 
vantages while  avoiding  the  liabilities  of  a  partner, 
he  will  be  held  liable  as  a  partner,  at  least  to  cred- 
itors of  the  firm. 

When,  however,  the  parties  have  united  their 
property,  labor  or  capital,  in  some  lawful  enterprise 
in  which  each  is  to  be  a  principal  or  proprietor,  and 
not  a  mere  servant,  manager,  or  clerk,  under  an 
agreement  to  share  profits  and  losses  as  such 
principals  and  proprietors,  a  partnership  exists  as  a 
matter  of  law  both  between  the  parties  and  as  to 
third  persons.  And  even  though  the  contract  is  si- 
lent as  to  losses,  if  the  omission  to  stipulate  on  that 
x^oint  was  apparently  unintentional,  the  law  will  imply 

,    '  Post,  §  629,  et  teg. 
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such  sharing.  But  sharing  of  gross  returns  of  prop- 
erty owned  by  one  or  by  both  severally,  or  even  as 
co-owners,  does  not  make  the  parties  partners,  as 
where  persons  work  a  farm  on  shares,  or  joint  own- 
ers of  a  boat  divide  the  gross  freight  in  proportion  to 
their  respective  shares.  Neither  is  one  who  lets  a 
boat,  a  hotel  or  a  mill','  for  a  share  in  the  gross  pro- 
duct or  return,  a  partner  with  the  lessee  or  hirer. 

It  must  not  be  forgotten,  however,  that  the  fact 
that  parties  share  the  profits  of  a  business  may  be 
evidence  of  partnership  and  raises  a  presumption 
that  a  partnership  exists,  unless  overthrown  by  proof 
that  there  was  no  mutual  agency  or  community  of 
interest  between  the  parties.1 

§  629.  Partnership  as  to  third  parties  by  estoppel. 
— Under  the  title  agency,  we  have  seen  that  one  may 
become  liable  for  the  acts  of  another  pot  really  his 
agent,  if  he  has  so  conducted  himself  as  to  lead  an- 
other to  believe  that  he  has  actually  conferred  an  au- 
thority.* The  alleged  principal  is  estopped  (pre- 
cluded) in  such  cases  to  show  that  he  gave  no  au- 
thority in  fact.  Upon  the  same  principle,  if  one  has 
held,  or  knowingly  permitted  himself  to  be  held  out 
as  a  partner  with  another  or  others,  he  will  be  liable 
as  their  partner  to  such  third  parties  as  have  been 
thereby  induced  to  deal  with  the  firm  in  the  belief 
that  he  was  a  member  of  it.  Such  supposed  partner 
is  called  a  partner  by  holding  out  or  by  estoppel. 

§  630.  Same — Third  party  must  be  misled  by  de- 
fendant's fanlt. — The  liability  of  a  partner  by  hold- 
ing out  is  based  entirely  on  the  fact  that  the  third 
party  has  been  misled  into  the  belief  that  he  was  a 
partner  in  fact.  Hence,  one  can  not  be  held  liable, 
on  the  ground  of  holding  out,  to  one  who  knew  that 
there  was  no  partnership  in  fact,  or  did  not  know  of 

1  As  to  the  liability  of  those  who  have  attempted  to  form  a  cor- 
poration, bat  have  failed  to  do  so  throagh  non-compliance  with 
law,  see  post,  §  790. 

*Antef  §522. 
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the  holding  out  at  the  time  he  trusted,  or  where  such 
holding  out  took  place  after  the  credit  was  given. 

The  party  sought  to  be  made  liable  as  a  partner  ofi 
the  ground  of  holding  out  must  have  been  himself 
in  fault.  The  holding  out  must  have  been  by  his 
own  acts  or  representations,  or  by  the  acts  or  repre- 
sentations of  others,  with  his  knowledge  and  con- 
sent. 

§  631.  Same— What  constitutes  holding  out, — No 
particular  mode  of  holding  out  is  necessary.  If  one 
knowingly  consents  to  be  represented  as  a  partner  he 
is  liable  to  those  misled,  no  matter  how  his  assent 
may  have  been  manifested.  Thus,  one  who  is  pres- 
ent when  held  out  as  a  partner  and  does  not  deny  the 
partnership,  or  one  who  suffers  his  name  to  be  used 
on  the  signs,  business  cards,  letters  and  bill-heads  of 
the  firm,  is  liable  to  a  party  misled.  How  far  one  who 
is  publicly  held  out  as  a  partner,  without  his  consent, 
must,  upon  learning  of  it,  take  steps  to  deny  the  part- 
nership, may  not  be  certain.  The  safer  course  is  for 
him  to  publicly  disclaim  it,  using  reasonable  dili- 
gence to  make  known  his  dissent. 

§  632.  Liabilities  and  rights  of  partner  by  holding 
out. — A  partner,  by  holding  out,  is  liable  to  the  same 
extent  as  an  actual  partner,  to  all  parties  who  con- 
tract with  the  firm  upon  the  faith  of  his  supposed 
membership  therein.  His  liability  may  also  extend 
to  the  torts  of  his  associates,  wherever  the  element  of 
trust  is  involved. 

A  partner,  by  holding  out,  who  has  be$n  compelled 
to  pay  a  firm  debt,  may  recover  of  the  firm  the  amount 
he  has  paid  merely  as  a  creditor. 

§  633.  Of  the  persons  composing  the  firm, — At 
common  law  any  number  of  persons  may  become 
partners,  and  this  rule  remains  untouched  by  statute 
in  this  country. 

As  the  formation  of  a  partnership  involves  a  con- 
tract between  the  partners,  and  as  the  prosecution  of 
its  business  necessitates  a  contracting  with  third  per- 


{  634  PARTNERSHIP— NATURE  AND  FORMATION.    273 

sons,  it  follows  that  all  the  partners  should  be  legally 
competent  to  contract.  Here,  as  elsewhere,  the  or- 
dinary rules  as  to  capacity  apply,  with  some  excep- 
tions in  the  case  of  infants  and  married  women  when 
seeking  to  disaffirm. 

§  634.  Infants  —  Married  women.  —  An  infant's 
contract  to  become  a  partner  in  the  future  is  voida- 
ble. But  if  he  actually  becomes  a  partner,  and  he 
may,  he  has  all  the  rights  and  powers  of  a  partner 
as  against  his  associates.  An  adult  has  a  right  to 
require  that  the  firm  assets  be  applied  to  firm  debts, 
as  against  his  infant  partner,  who  can  not  draw  out 
his  original  capital  and  leave  the  adult  to  discharge 
the  debts  alone.  Furthermore,  the  creditors  of  the 
firm  have  a  right  to  their  debts  out  of  the  entire  as- 
sets of  the  firm,  even  though  one  partner  be  a  minor. 
But  the  minor's  plea  of  infancy  will  exempt  him 
from  responsibility  beyond  this.  An  infant  partner 
may,  upon  reaching  full  age,  ratify  the  contracts  of 
the  firm  of  which  he  was  a  member  during  infancy, 
and  will  then  be  bound.  Whether  the  simple  act  of 
remaining  in  the  firm  after  attaining  majority  is  a 
ratification  may  be  uncertain,  though  it  has  been 
held  to  be  such. 

Contracts  of  a  married  woman,  including  her  con- 
tracts of  partnership,  are  absolutely  void  at  common 
law.  But,  in  a  few  states,  under  statute  empower- 
ing her  to  act  as  if  single,  she  may  become  a  part- 
ner, and  in  others  she  may  bind  her  statutory  or 
equitable  separate  estate  for  the  debts  of  a  partner- 
ship into  which  she  has  entered.  But  it  is  quite 
generally  held,  even  under  the  most  liberal  statutes, 
that  a  woman  can  not  become  a  partner  with  her 
husband,  and  that  the  intermarriage  of  copartners 
dissolves  the  firm. 

§  635.  Of  the  kinds  of  partners. — An  ostensible 
partner  is  a  partner  in  fact  who  is  held  out  to  the 
public  as  such.     A  nominal  partner  is  not  a  partner 

Com.  Law— 18. 
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in  fact,  but  by  holding  out  or  estoppel,  as  previously 
explained. 

A  silent  or  dormant  partner  is  one  who  takes  no 
active  part  in  the  transaction  or  control  of  the  partner- 
ship business,  and  who  is  not  known  as  a  partner  to 
those  who  deal  with  the  firm.  A  secret  partner  is 
one  who  is  not  known  as  a  partner,  though  he  may 
be  active  in  the  management  of  the  firm. 

§  636.  Illegal  partnerships. — A  contract  to  form  a 
partnership  for  an  unlawful  purpose  is  void.  If  the 
parties  have  actually  embarked  in  the  illegal  enter- 
prise, they  will  not  be  allowed  to  come  into  court 
and  obtain  a  settlement  of  their  accounts  growing 
out  of  the  illegal  business.  But  if  the  illegal  venture 
is  completed,  and  the  proceeds  divided,  and  subse- 
quently embarked  in  a  legal  undertaking,  one  part- 
ner may  compel  an  accounting  from  the  others  for 
his  share  in  the  latter  enterprise.  The  mere  fact  that 
a  firm  has,  from  time  to  time,  engaged  in  unlawful 
transactions  does  not  render  the  partnership  illegal, 
unless  its  primary  aim  and  purpose  are  illegal. 

The  Form  and  Contents  of  the  Contract. 

§637.  In  general. — Aside  from  statutes,  con- 
tracts of  partnership  may  be  oral  or  witten,  express 
or  implied.  But  the  statute  of  frauds  may  make  a 
writing  necessary  where  the  partnership  is  for  more 
than  a  year,  or  where  it  is  formed  to  deal  in  lands. 
In  practice,  however,  and  as  a  matter  of  business 
convenience  and  expediency,  contracts  of  partnership 
should  always  be  written.  In  speaking  of  articles  of 
copartnership,  as  this  written  contract  is  called,  Mr. 
Justice  Lindley  says:  "The  articles  should  be  so 
drawn  as  to  be  a  code  of  directions,  to  which  the  part- 
ners may  refer  aa  a  guide  in  all  their  transactions  and 
upon  which  they  may  settle  among  themselves  dif- 
ferences which  may  arise,  without  having  recourse 
to  courts  of  justice.' ' 
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$  638.   What  should  be  expressed — Construction. 

— What  the  contract  should  contain  depends  upon 
what  the  parties  intend  and  desire.  If  they  wish  to 
alter  the  legal  rules  fixing  their  respective  rights  and 
duties,  or  to  escape  from  the  presumption  and  intend- 
ments of  law,  this  can  be  done,  in  general,  only  by 
their  express  agreement.  They  may  also  fix  their 
rights  and  duties  where  the  law  makes  no  provision. 
In  fact,  as  between  the  parties,  the  contract  is,  within 
wide  limits,  what  they  choose  to  make  it.  The  articles 
are  to  be  construed  like  any  other  contract,  in  accord- 
ance with  the  general  rules  previously  laid  down.1 

Such  rights  and  obligations  of  partners  as  are  not 
expressly  regulated  by  special  agreement  are  always 
determined  by  the  general  rules  of  law,  which  must 
be  applied  unless  clearly  excluded  by  the  express 
contract. 

With  the  express  or  implied  assent  of  all  the  part- 
ners an  article  may  be  abandoned  and  expunged. 
Provisions  habitually  ignored  by  all  will  be  treated 
as  stricken  out.  But  the  agreement  or  usage  whereby 
an  article  is  changed  or  dropped  must  be  unani- 
mous. 

It  is  thought  best  to  simply  indicate  the  general 
scope,  purpose  and  necessity  of  the  clauses  most 
commonly  used  in  partnership  articles  rather  than 
to  suggest  any  particular  form  in  which  they  are 
usually  expressed,  as  forms  are  too  often  copied  with- 
out any  real  knowledge  of  their  true  meaning  and 
effect  or  their  fitness  for  the  case  in  hand. 

§  639.  Beginning  and  duration  of  the  partnership. 
—If  the  time  when  the  partnership  is  to  begin  is  not 
stated  to  be  otherwise  it  will  commence  when  the 
articles  are  executed,  which  is  prima  facie  the  date 
therein  expressed. 

If  no  time  is  specified  during  which  a  partnership 
is  to  continue,  it  is  a  partnership  at  will,  dissolvable 

1  Ante,  chap.  zii. 
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at  the  will  of  any  partner.  If  the  'parties  desire  a 
partnership  for  a  definite  time,  this  should  be  the 
subject  of  an  express  provision.1 

§  640.  The  firm  name* — The  firm  name,  or  style, 
as  it  is  sometimes  called,  should  also  be  agreed  upon, 
and  partners  should  be  forbidden  to  contract  for 
the  firm  except  in  that  name.  This  may  be  im- 
portant in  determining,  as  between  the  partners  at 
least,  whether  a  givSh  transaction  is  to  be  regarded 
as  a  firm  transaction  or  not,  and  for  other  reasons." 

§  641 .  Nature  of  business — Competing  with  firm. 
—Upon  the  nature  of  the  firm  business  depends  to  a 
great  extent  the  power  of  each  partner  to  bind  his 
associates  and  of  the  majority  to  control  the  minority; 
hence  the  nature  of  the  partnership  business  and  the 
place  where  it  is  to  be  carried  on  should  be  clearly 
stated.'  In  general,  no  partner  has  a  right  to  engage 
in  any  other  business  without  the  consent  of  his  co- 
partners, and  this  is  particularly  true  of  a  competing 
business.  If  any  partner  is  to  be  allowed  to  com- 
pete the  articles  should  so  provide.1 

§  642.  Books  of  account, — It  is  well  to  provide  for 
the  keeping  of  books  of  account,  in  such  form  and 
by  such  method  as  seems  best  adapted  to  the  busi- 
ness, and  that  these  books  shall  be  kept  at  the  place 
of  business  of  the  firm,  open  to  the  inspection  of  all 
the  partners.  It  is  sometimes  agreed  also  that  the 
accounts  shall  be  settled  at  stated  periods,  when  the 
losses  and  gains  and  the  balance  due  to  or  from  each 
partner  shall  be  ascertained,  and  that  accounts  once 
fairly  taken  and  signed  by  the  partners  shall  be  con- 
clusive upon  them,  so  as  to  prevent  their  being  re- 
opened except  for  manifest  errors  discovered  within 
a  givfen  time. 

§643.  Capital— Salaries— Division  of  profit  and 
loss. — The  articles  should  specify  the  amount  of  the 
firm's  capital,  and  the  amount  and  value  of  each 

1  Post,  §  684.  •  Post,  §§  660, 662. 

*  See,  also,  post,  §§  668,  661.      *  Post,  §  659. 
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partner's  contribution  thereto,  so  that  upon  a  disso- 
tion,  each  partner's  share  in  the  surplus  may  be  as- 
certained, and  so  that  where  profits  are  to  be  divided 
in  proportion  to  contributions,  their  ratio  may  be 
obvious.  If  anything  is  to  belong  exclusively  to  one 
partner,  and  the  firm  is  to  have  the  use  of  it  only, 
that  must  be  stated.1 

In  the  absence  of  special  agreement,  one  partner 
can  not  charge  a  salary  or  commission  for  services 
rendered  to  the  firm,  even  though  he  is  a  managing 
partner.  Such  compensation  must  be  provided  for 
by  special  agreement.* 

The  partners  may  share  profits  and  'losses  in  any 
proportion  they  may  agree  upon.  In  the  absence  of 
any  agreement  or  evidence  to  the  contrary,  it  is  pre- 
sumed that  the  profits  and  losses  are  to  be  shared 
equally.  And  it  makes  no  difference  that  the  con- 
tributions to  capital  are  unequal  or  that  one  partner 
contributed  all  the  capital  and  the  other  only  service 
or  skill,  for  courts  can  not  undertake  to  say  what  is 
the  relative  value  of  these  respective  contributions. 
The  proportion  in  which  profits  are  to  be  shared  and 
losses  borne  should  therefore  be  the  subject  of  express 
agreement. 

§  644.  Restrictions  upon  ordinary  powers. — If  the 
ordinary  powers  of  any  partner  are  to  be  restricted 
within  limits  less  than  those  fixed  by  the  scope  of 
the  partnership  business,  this  must  be  done  by  ex- 
press agreement.  But  such  restrictions,  it  will  be 
seen,  are  not  binding  upon  third  parties  unless  they 
have  notice  of  them,  though  they  are  binding  upon 
the  partner  restrained.' 

§645.  Suretyship  prohibited. — It  is  commonly 
provided  that  no  partner  shall  enter  into  any  con- 
tract of  guarantee  or  suretyship  during  the  continu- 
ance of  the  partnership. 

§  646.  Arbitration. — Agreements  to  arbitrate  dis- 
putes between  the  partners  are  often  inserted  in  the 

1  Post,  §  654.  ■  Post,  J  709.  » Post,  §  679. 
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articles,  and  are  there  given  substantially  the  same 
effect  as  other  agreements  to  arbitrate. 

§647.  Allowance  for  subsistence  —  Interest. — 
Where  it  is  necessary  for  the  partners  to  draw  out 
from  time  to  time  certain  sums  for  their  private  ex- 
penses, it  should  be  expressly  provided  how  much 
each  shall  be  entitled  to  draw  and  when  he  may 
draw  it,  and  to  provide  that  overdrafts  shall  bear  in- 
terest. Unless  the  articles  so  provide  capital  of  a 
partner  does  not  bear  interest,  even  though  he  in- 
vests more  than  his  copartners. 

§  648.  Option  to  dissolve. — It  is  sometimes  pro- 
vided, where  the  partnership  is  for  a  fixed  term,  that 
any  partner  may  withdraw  upon  giving  notice  in 
writing  a  certain  length  of  time  in  advance. 

Where  the  right  to  rehire  and  sell  his  share  is  re- 
served to  any  partner,  it  is  also  commonly  provided 
that  he  shall  first  offer  his  interest  to  his  copartners 
on  certain  terms. 

§  649.  Valuation  of  shares. — In  the  absence  of  an 
agreement  between  the  partners,  the  only  way  in 
which  the  value  of  the  firm's  assets  or  a  partner's 
share  can  be  ascertained  is  by  a  sale,  and  this  the 
court  will  order  unless  the  parties  can  adjust  their 
differences.  It  is  usual  and  advisable,  therefore,  in 
order  to  avoid  the  consequences  of  a  forced  sale,  to 
provide  that  in  the  case  of  the  death  or  retirement  of 
any  partner,  his  share  may  be  taken  and  paid  for  by 
his  copartners  at  a  certain  valuation.  This  is  some- 
times fixed  absolutely  in  advance,  but  the  better 
method  is  to  provide  that  the  share  shall  be  valued 
as  it  appeared  at  the  taking  of  the  last  account,  with 
interest  from  time  to  time  in  lieu  of  profits,  or  with 
profits  figured  upon  the  basis  of  the  preceding  year 
or.  years. 

§  650.  Good-will. — The  good-will  of  a  concern,  if 
it  exists  at  all,  is  property.  Courts  will  so  regard 
it,  and  will,  if  possible,  protect  it  as  the  property  of 
all  the  partners.     But  its  somewhat  vague  and  un- 
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certain  nature  makes  some  express  provision  for  its 
valuation  and  disposition  upon  dissolution  of  the 
firm  desirable.  If  the  surviving  or  continuing  part- 
ners are  to  become  owners  of  it,  it  should  be  so  pro- 
vided, and  the  amount  to  be  allowed  the  retiring 
partner  for  his  share  in  it  should  be  fixed.  If  the 
outgoing  partner  is  not  to  compete  with  the  firm, 
there  must  be  an  express  provision  to  that  effect,  but 
the  restriction  must  be  so  framed  as  to  afford  only 
reasonable  protection  to  the  remaining  partners, 
otherwise  it  may  be  void  as  an  unlawful  restraint  of 
trade.1 

§  651.  Continuance  after  death. — The  death  of 
any  partner  dissolves  the  firm  and  the  executors  or 
administers  of  the  deceased  can  not  take  his  place  in 
the  firm  without  the  consent  of  the  survivors.  In  the 
absence  of  proper  provisions  for  continuing  the  busi- 
ness, in  case  any  partner  dies,  nothing  can  usually 
be  done  but  to  wind  it  up,  which  may  cripple  or  de- 
stroy it.  It  is  sometimes  provided,  therefore,  that 
in  case  a  partner  dies  the  firm  shall  not  be  dissolved, 
but  that  his  executors  or  administrators  may  come 
into  the  firm.  Even  here  the  representatives  are 
not  bound  to  come  in  as  active  partners,  though  the 
survivors  must  receive  them  if  they  desire  to  come 
in. 

1Ante,  §213,  etseq. 


CHAPTER  XXXII. 

OP  THE  FIRM  CAPITAL  AND  PROPERTY. 

Rights  and  Duties  Inter  Se. 

§  652.   Capital  defined — Need  not  be  money. — 87 

the  capital  of  a  partnership  is  meant  the  aggregate  of 
the  sums  contributed  by  the  partners  for  the  purpose 
of  commencing  or  carrying  on  the  partnership  busi- 
ness. Capital  must  be  distinguished  from  loans  by 
the  partners  to  the  firm  and  by  the  firm  to  its  part- 
ners. More  or  less  than  a  partner's  capital  may  be 
due  him,  depending  upon  whether  he  is  a  lender  to 
or  a  borrower  from  the  firm.  The  contributions  need 
nbt  be  in  money,  but  may  be  in  goods,  real  estate, 
patent-rights,  trade-marks,  trade  secrets,  or  any 
other  species  of  property.  A  contribution  of  time, 
labor  and  skill  is  not  strictly  capital,  though  it  may 
produce  profit,  for  in  case  of  loss  it  counts  for  noth- 
ing against  a  contribution  of  money  or  property 
which,  if  any  be  left,  may  be  withdrawn  by  the  party 
contributing  it.1 

§  653.  Property  of  Arm — Nature  of  partner's  share. 
— Whatever  is  brought  into  the  common  stock  at  the 
commencement  of  the  partnership,  and  whatever  has 
been  added  thereto  or  acquired  by  means  thereof,  be- 
longs, presumptively,  to  the  firm  as  joint  property. 
One  partner  can  not  take  any  specific  portion  of  the 
.partnership  property  and  say  that  it  is  his  exclu- 
sively. His  interest  is  merely  a  right  to  share  in 
the  assets  of  the  firm  after  its  debts  have  been  paid, 

1  Post,  §  712. 
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including  those  due  to  individual  partners  for  ad- 
vances  by  way  of  loan  to  the  firm. 

§  654.   Individual  and  firm  property  distinguished. 

— But  everything  which  the  firm  uses  or  which  pro- 
duces its  profit  is  not  necessarily  firm  property.  Thus, 
each  partner  may  work  with  his  own  tools,  the  part- 
nership being  in  the  profits  only,  or  one  may  con- 
tribute the  mere  use  of  certain  property,  reserving 
the  title  to  himself.  The  importance  of  distinguish- 
ing individual  property  from  partnership  property 
lies  in  the  fact  that  under  many  circumstances  part- 
nership property  must  be  first  applied  to  the  payment 
of  the  firm  debts,  and  each  partner  has  a  lien  thereon 
to  enforce  such  application.  Whether  certain  prop- 
erty belongs  to  the  firm  or  to  an  individual  partner 
exclusively,  is,  in  general,  a  question  of  intention. 
What  is  joint  property  may  be  converted  into  separate 
property  by  a  bona  fide  sale  to  a  partner,  and  what  is 
separate  property  may  be  made  joint  by  being  in- 
vested in  the  firm  business.  But  whatever  is  bought 
with  the  funds  of  the  firm  is,  presumptively,  at  least, 
the  property  of  the  firm,  even  though  the  partner 
purchasing  it  takes  title  in  his  own  name. 

§  655.  Partnership  real  estate. — A  firm,  unlike  a 
corporation,  is  not  a  person  in  law,  and  hence  can 
not  hold  the  technical  legal  title  to  land.  A  convey- 
ance to  the  firm  in  the  firm  name,  either  does  not 
pass  the  legal  title  at  all,  or  else  vests  it  in  the  partners 
only  whose  individual  names  appear  in  the  firm 
name.  The  proper  course  is  to  deed  the  property  to 
the  partners  individually,  describing  them  as  part- 
ners, doing  business  under  a  certain  name  or  style. 
When  this  is  done  the  legal  title  is  in  the  individual 
partners,  and  the  equitable  title  is  in  the  firm.  And 
even  where  the  deed  is  to  one  partner  only,  if  the 
land  is  really  partnership  property,  the  single  partner 
will  hold  it  in  trust  for  the  firm. 

Whether  land  held  by  one  partner  is  to  be  regarded 
as  firm  property,  however,  depends  upon  the  inten- 
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tion  of  the  parties.  It  may  be  expressed  to  be  for  the 
firm  in  the  deed,  or  it  may  be  entered  as  firm  prop- 
erty on  the  partnership  books,  and  the  fact  that  it 
was  paid  for  with  partnership  funds  and  used  for 
partnership  purposes  is  strong  evidence  that  it  is 
firm  property. 

§  656.  Same — When  deemed  personalty. — In  this 
country  partnership  real  estate  is  treated  as  real 
property,  except  so  far  as  it  would  interfere  with  the 
payment  of  debts  and  the  settlement  of  partnership 
affairs.  For  the  latter  purposes,  however,  it  is  usu- 
ally regarded  as  personal  property,  and  the  rights  of 
the  widow,  the  heirs  and  individual  creditors  of  a 
deceased  partner  in  whom  the  legal  title  to  firm  real 
estate  is  vested,  either  alone  or  jointly  with  the  oth- 
ers, are  postponed  until  the  firm  creditors  are  paid 
and  the  accounts  of  the  partners  are  adjusted. 

§  657.  Good-will. — Judge  Story  describes  good- 
will as  the  benefit  or  advantage  "  which  is  acquired 
by  an  establishment  beyond  the  mere  value  of  the 
capital,  stock,  funds  or  property  employed  therein, 
in  consequence  of  the  general  public  patronage  and 
encouragement  it  receives  from  constant  or  habit- 
ual customers  on  account  of  its  local  position  or 
common  celebrity,  or  reputation  for  skill  or  affluence, 
or  punctuality,  or  from  other  accidental  circum- 
stances or  necessities,  or  even  from  ancient  partiali- 
ties or  prejudices."  It  may  exist  alone,  as  above 
described,  or  it  may  include  a  trade-mark  or  trade 
name,  or  it  may  derive  at  least  a  part  of  its  value 
from  the  fact  that  others  are  restrained  by  contract 
from  competing  with  the  business.  In  either  case  it 
is  a  species  of  property  and  an  asset  o^  the  firm,  and 
while  it  does  not  pass  with  a  sale  of  the  mere  stock 
in  trade,  it  passes  by  a  sale  of  all  the  assets  of  the 
firm  or  all  the  interest  of  any  partner  in  them. 

Upon  dissolution,  good- will  is  treated  as  an  asset, 
and  whoever  takes  the  benefit  of  it  must  account  for 
its  value,  or  it  may  be  ordered  sold  if  it  is  salable. 
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A  sale  by  a  partner  of  his  share  in  the  good-will 
and  assets  of  the 'firm  will  not  prevent  him  from 
competing  fairly  with  the  purchasers,  unless  he  has 
restrained  himself  within  lawful  limits  from  so  do- 
ing. But  he  can  not  carry  on  a  new  business  in 
such  a  way  as  to  make  it  appear  that  it  is  the  old  one. 

§  658.  The  Arm  name. — Intimately  connected  with 
the  good- will  is  the  right  to  use  the  firm  name.  The 
name  may  be  that  of  one  partner  alone,  or  of  one  or 
more  of  the  partners  with  the  addition  of  the  words, 
"  &  Co.,"  to  represent  the  other  or  others,  or  it  m*y 
be  purely  fictitious  or  fanciful  as,  "The  Madison 
Manufacturing  Co."  How  far  the  courts  will  pro- 
tect a  partnership  name  or  restrict  others  in  the  use 
of  it  may  not  be  certain.  It  is  settled,  however,  that 
one  who  has  not  limited  his  right  to  do  so  by  con- 
tract may  use  his  own  name  in  business,  notwith- 
standing it  constitutes  the  name  of  another  firm,  pro- 
vided he  acts  in  good  faith  and  without  design  to 
mislead  the  public. 

If  the  firm  name  is  fictitious  or  fanciful  a  partner 
purchasing  another's  share  in  the  good- will  has 
a  right  to  use  it,  provided  it  is  not  otherwise  agreed. 
But  the  use  of  the  old  firm  name  containing  the 
name  of  the  retiring  partner  is  generally  forbidden, 
unless  it  has  become  a  trade-mark  of  the  business, 
for  its  use  might  subject  the  retiring  partner  to  lia- 
bility on  the  ground  of  holding  out.  Upon  the  death 
of  a  partner  it  is  held  that  the  surviving  partners 
have  a  right  to  continue  business  under  the  old  firm 
name  without  paying  for  the  privilege.  But  the  bet- 
ter rule  appears  to  be  that  the  name,  if  of  value,  is 
an  asset,  and  must  be  so  treated.1 

1  In  New  York  the  designation  "  &  Co."  most  represent  an  actual 
partner,  and  there  are  occasionally  some  other  statutory  restric- 
tions. 
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Of  the  Rights  and  Duties  of  Partners  as  Between  Them' 

selves. 

§659.  Good  faith  required. — The  partnership  re- 
lation is  one  of  special  trust  and  confidence,  and  each 
partner  is  held,  in  favor  of  his  associates,  to  the 
greatest  fairness  and  the  most  scrupulous  good  faith, 
from  the  beginning  of  the  negotiations  for  the  part- 
nership until  its  affairs  are  finally  settled  and  the 
partnership  connection  wholly  severed.  Thus,  if  a 
partner  employed  to  buy  for  the  firm  secretly  sup- 
plies and  takes  pay  for  his  own  goods,  he  must 
account  to  his  partners  for  the  profits,  even  though 
he  furnished  the  goods  at  the  usual  market  price,  for 
the  benefit  of  his  skill  as  a  buyer  belongs  to  the  firm. 
In  short,  a  partner  can  not  buy  from  or  sell  to  the 
firm  without  making  full  disclosure,  nor  will  he  be 
permitted  to  derive  any  profit  from  bis  dealings  with 
the  firm,  unless  it  is  mutually  agreed  that  he  is  to 
have  such  profit. 

It  is  the  duty  of  each  partner  to  make  full  disclos- 
ure to  his  copartners,  to  have  no  secrets  from  them, 
and  to  be  ready  at  all  times  to  account  to  them  for 
his  management  of  the  firm  affairs. 

No  partner  may  lawfully,  either  openly  or  in  secret, 
carry  on  business  in  competition  with  the  firm  with- 
out the  consent  of  his  associates. 

§  660.  Power  of  a  majority* — The  majority  of  the 
partners  may,  within  certain  limits,  act  contrary  to 
the  wishes  of  the  minority.  In  all  cases  of  difference 
between  the  partners,  however,  the  partnership  articles 
should  be  consulted,  and  their  provisions  with  respect 
thereto  must  control;  for  were  it  in  the  power  of  the 
majority  to  act  contrary  to  the  articles,  they  eould 
impose  upon  the  minority  a  contract  to  which  they 
never  assented.  The  majority  can  not,  against  the 
will  of  the  minority,  admit  a  new  partner,  or  change 
the  business  of  the  firm,  or  the  provisions  of  the 
articles  themselves.     If  the  articles  are  silent,  how- 
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ever,  the  will  of  the  majority  will  control  with  regard 
to  matters  arising  in  the  ordinary  course  of  the  firm's 
business,  and  to  their  wishes  the  minority  must  yield. 
If  the  partners  are  equally  divided,  it  is  thought  that 
those  who  forbid  a  change  should  have  their  way. 

The  majority  are  only  entitled  to  control  when  they 
are  acting  in  good  faith  and  for  the  benefit  of  the 
firm,  and  after  the  minority  have  had  a  chance  to  be 
heard. 


CHAPTER  XXXIII. 

OF  THE  POWER  OF  EACH  PARTNER  TO  BIND  THE  FIRM. 

661 .  Each  partner  an  agent  of  the  firm. — Every 
member  of  an  ordinary  partnership  is  a  general 
agent  of  the  firm  for  the  transaction  of  its  business 
in  the  ordinary  way.  But  he  is  not  the  agent  of  his 
associates  individually,  and  can  not  bind  them  sev- 
erally, or  any  number  of  them  less  than  all. 

The  public  must  judge  of  a  partner's  powers 
from  the  nature  of  the  business  in  which  the  firm  is 
engaged,  from  the  usage  of  others  carrying  on  the 
same  or  similar  kinds  of  business  in  the  same  local* 
ity,  and  from  the  usages  of  the  firm  itself.  While  it 
is  competent  for  the  partners,  by  agreement,  to  re- 
strict the  powers  of  a  copartner,  such  restrictions  do 
not  bind  non-partners  unless  they  are  chargeable 
with  notice  of  them.1  On  the  other  hand,  a  partner 
may  be  specially  authorized  by  his  associates  to  go 
beyond  the  scope  of  the  partnership  business,  when 
his  acts  will  bind  them  to  the  extent  of  the  special 
authority. 

§  662.  Scope  of  the  business. — Third  persons  deal- 
ing with  the  firm  through  one  of  its  members  have 
the  right,  in  any  case,  to  assume  that  he  is  its  gen- 
eral agent  to  carry  on  its  business  in  the  ordinary 
way,  unless  they  are  notified  that  his  apparent 
authority  is  limited  by  agreement  between  the  part- 
ners or  otherwise.  Usually,  then,  the  nature  and 
scope  of  the  partnership  business  determines  the 
power  of  a  partner  to  bind  the  firm  to  third  par- 
ties.    The  scope  of  the  firm  business  depends  upon 
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the  general  nature  of  the  enterprise  which  the  part- 
ners are  carrying  on,  and  all  acts  are  within  that 
scope  when  reasonably  necessary  and  appropriate  to 
its  prosecution  in  the  ordinary  way. 

If  a  partner,  though  assuming  to  act  on  behalf  of 
the  firm,  goes  beyond  the  actual  or  apparent  scope  of 
its  business,  his  associates  are  not  bound,  unless 
they  specially  authorized  his  act  or  have  subse- 
quently ratified  it.  Thus,  if  a  partnership  is  formed 
to  carry  on  a  particular  business  the  firm  will  not  be 
bound  if  one  of  their  number  buys  goods  that  are 
not  and  can  not  be  used  in  that  business. 

§  663.  Same— Usages  of  others  in  pame  business. 
— The  usages  of  others  engaged  in  similar  business 
in  the  same  locality  are  to  be  considered  in  deter- 
mining a  partner's  power  to  bind  the  firm.  Third 
parties  have  a  right  to  believe  that  the  partners  have 
clothed  one  another  with  power  to  conduct  the  part- 
nership business  as  others  conduct  the  same  or  sim- 
ilar enterprises  in  the  same  locality.  Thus,  where 
it  was  the  usage  of  river  carriers,  when  freights  were 
dull,  to  buy  cargoes  of  salt  for  the  return  trip  up,  a 
firm  of  such  carriers  was  held  bound  to  pay  for  a 
purchase  of  this  kind  by  one  partner,  though,  in  the 
absence  of  usage,  such  purchase  would  have  been 
unauthorized. 

A  firm  may,  by  a  course  of  dealing  known  and  ac- 
quiesced in  by  all  the  partners,  extend  the  scope  of 
its  business.  This  is  equivalent  to  an  enlargement 
of  the  articles  by  common  consent  of  all  the  partners, 
as  where  a  firm  of  printers  mutually  engage  in  buy- 
ing and  selling  pianos. 

§  664.  Trading  and  non-trading  firms. — A  distinc- 
tion is  generally  recognized  between  trading  and  non- 
trading  partnerships,  particularly  with  respect  to  the 
power  of  one  partner  to  bind  the  firm  by  borrowing 
money  and  issuing  commercial  paper.  All  firms  en- 
gaged in  buying  and  selling  as  a  business,  whether 
at  wholesale  or  retail,  are  trading  partnerships.    But 
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attorneys,  physicians,  farmers,  and  usually  those  en- 
gaged in  a  single  enterprise,  are  n6n- traders.  But 
even  in  the  case  of  non-traders,  one  partner  may  be 
expressly  authorized  to  borrow  money  or  sign  notes, 
or  such  power  may  be  conferred  by  implication  from 
a  course  of  dealing,  or  there  may  be  a  ratification. 

Authority  to  do  Particular  Acts. 

§  665.  Admissions. — The  declarations  and  admis- 
sions of  one  partner  as  to  matters  within  the  scope  of 
its  business  are  evidence  against  the  firm,  though  not 
necessarily  conclusive. 

§  666.  Arbitration. — One  partner  can  not,  without 
special  authority,  bind  the  firm  by  a  submission  of 
partnership  matters  to  arbitration,  for  such  a  pro- 
ceeding is  unusual  and  can  not  be  said  to  be  necessary 
to  the  carrying  on  of  its  business  in  the  ordinary 
way. 

§667.  Assignment  for  creditors.  —  One  partner 
usually  has  power  to  sell  and  assign  the  whole  of  the 
partnership  property  for  the  purpose  of  conducting 
its  business.  But  he  has  no  authority  to  make  a 
general  assignment  of  the  firm  assets  for  the  benefit 
of  creditors,  in  the  absence  of  peculiar  circumstances, 
or  a  special  authority. 

§  668.  Bills  and  notes. — A  partner  in  a  trading 
firm  has  prima  facie  authority  to  bind  the  firm  by 
making,  drawing,  indorsing  or  accepting  commercial 
paper  in  the  firm  name  for  partnership  purposes. 
But  if  he  gives  such  paper  for  his  private  debt,  or  in 
a  transaction  outside  the  scope  of  the  partnership  busi- 
ness, without  the  authority  of  his  copartners,  the  firm 
is  not  bound  to  any  holder  with  notice.  In  favor  of 
a  bona  fide  holder  for  value,  however,  the  firm  is  ab- 
solutely bound,  even  though  the  partner  signing  the 
firm  name  did  so  in  fraud  of  his  associates. 

A  partner  in  a  non-trading  firm  has  no  implied  au- 
thority to  bind  the  firm  by  signing  commercial  paper, 
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and  it  lies  upon  the  holder  to  show  a  special  authority 
express  or  implied.  How  far  this  rule  applies  to 
checks  may  not  be  certain,  but  the  question  of  a  part- 
ner's authority  to  draw  them  can  seldom  arise  where 
the  funds  of  the  firm  are  deposited  with  the  assent  of 
all  the  partners.  The  doctrine  of  bona  fide  holders 
does  not  apply  to  the  purchaser  of  a  note  of  a  non- 
trading  firm,  and  one  who  takes  such  paper  must  in- 
quire, at  his  peril,  whether  an  express  authoriza- 
tion or  course  of  dealing  has  warranted  its  issue. 

§669.  Accommodation  paper— Suretyship. — Even 
a  partner  in  a  trading  firm  can  not,  without  special 
authority,  bind  the  firm  by  signing  its  name  to  a 
contract  of  guaranty  or  suretyship,  or  to  accommo- 
dation paper.  But  a  bona  fide  holder  of  firm  paper 
without  notice  that  it  was  given  for  accommodation 
is  protected,  though  the  partner  signing  had  no 
special  authority. 

§  670.  Borrowing  power — Pledge* — One  of  the 
most  dangerous  powers  of  a  partner  is  that  of  bor- 
rowing. In  trading  firms  this  power  always  existe 
by  implication,  unless^  the  lender  has  notice  that  the 
loan,  though  ostensibly  to  the  firm,  is  for  the  private 
benefit  of  the  partner  procuring  it,  or  that  the  money 
is  wanted  for  purposes  outside  the  scope  of  the  busi- 
ness. In  non-trading  firms,  however,  one  partner 
has  no  power  to  borrow  on  the  credit  of  the  firm, 
unless  specially  authorized. 

The  power  to  borrow  implies  the  power  to  pledge 
or  mortgage  the  personal  property  of  the  firm  as  se- 
curity. 

§  671.  Buying. — Each  member  of  a  trading  firm 
has  implied  power  to  purchase  for  the  firm,  and  on 
its  credit,  whatever  is  necessary  to  carry  on  its  busi- 
ness in  the  ordinary  way.  But  if  one  partner  seeks 
to  bind  his  copartners  by  a  purchase  outside  the 
scope  of  the  partnership  business,  special  authority 
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or  subsequent  ratification  must  be  shown,  or  the 
firm  is  not  bound. 

§  672.  Confession  of  judgment. — One  partner  has 
no  implied  power  to  confess  judgment  or  to  give  a 
warranty  of  attorney  to  confess  judgment  against  his 
firm.  A  judgment  entered  upon  such  confession  or 
warrant  of  attorney  is  binding,  in  general,  only  upon 
the  partner  as  an  individual. 

§  673.  Debts. — One  partner  has  implied  power  to 
collect  and  receipt  for  debts  due  the  firm,  and  pay- 
ment to  one  partner  is  payment  to  the  firm.  So  he 
may,  in  good  faith,  compromise  a  debt  due  the  firm. 
Each  partner  has  implied  power  to  pay  debts  due 
from  the  firm  to  third  persons. 

§  674.  Notice  to  one  partner. — Notice  to  a  partner 
is  notice  to  his  copartners,  provided  it  relates  to  mat- 
ters within  the  scope  of  the  firm  business.  The 
rules  applicable  to  ordinary  agencies  apply  here.1 

§  675.  Power  to  sell  personally. — It  is  undoubt- 
edly within  the  implied  power  of  a  partner  in  a 
mercantile  firm  to  sell,  in  the  usual  course  of  busi- 
ness, any  part  of  the  personal  property  which  the 
firm  holds  for  sale.  The  partner  who  sells  may  also 
warrant. 

It  is  held  by  many  authorities  that  a  partner  may 
dispose  of  the  firm  property  in  parcels  or  in  bulk. 
In  fact,  it  has  been  common  to  say  that  each  part- 
ner, in  the  absence  of  fraud,  has  power  to  dispose  of 
the  entire  partnership  effects;  and  one  case  goes  so 
far  as  to  hold  that  he  may  sell  the  partnership  books. 
But  this  is  not  law,  and  it  is  generally  held  that  one 
partner  has  no  implied  power  to  sell  firm  property 
not  actually  or  apparently  held  for  sale,  and  upon 
the  continued  use  and  possession  of  which  the  trans- 
action of  the  firm  business  depends.  The  power  to 
sell,  however,  must  be  exercised,  in  any  case,  with- 
out fraud  or  collusion  to  which  the  purchaser  is  a 
party. 

1  Ante,  §  573. 
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§  676.  Sealed  instruments. — One  partner  has  no 
implied  power  to  bind  his  copartners  by  an  instru- 
ment under  seal.  While  the  general  rule  of  agency, 
that  an  agent  can  not  bind  his  principal  by  an  in- 
strument under  seal  unless  his  authority  is  under 
seal,1  is  still  adhered  to  in  a  few  of  our  states,  it  is 
generally  held,  in  this  country,  that  a  sealed  instru- 
ment executed  by  one  partner  will  bind  the  firm,  pro- 
vided it  was  specially  authorized  or  subsequently 
ratified,  even  though  the  authority  or  ratification  was 
by  parol  merely. 

§  677.  Servants  and  agents* — Each  partner  has 
implied  power  to  employ  such  servants  and  agents  as 
are  necessary  to  carry  on  the  firm  business  in  the  or- 
dinary way,  and  may  probably  discharge  them  unless, 
in  so  doing,  he  acts  against  the  wishes  of  his  copart- 
ners. 

§678.  Ratification. — The  unauthorized  acts  of  a 
partner  may  become  binding  on  the  firm,  if  his 
copartners,  with  full  knowledge  of  the  facts,  ratify 
and  adopt  them.  The  general  principles  of  ratifica- 
tion laid  down  in  the  law  of  agency  apply  here/ 

§  679.  Where  partner's  power  restricted. — The 
partnership  Articles  may  lawfully  provide  that  a 
partner  shall  have  no  authority  to  perform  certain 
acts  or  make  certain  contracts,  though  they  would 
otherwise  be  authorized  because  within  the  scope  of 
the  business.  Third  parties  dealing  with  a  partner 
with  notice  of  these  restrictions  upon  his  powers  are 
bound  thereby,  and  can  not  hold  the  firm  for  con- 
tracts made  or  acts  done  contrary  to  these  known  re- 
strictions, unless  they  are  subsequently  ratified  by 
all  the  partners.  But  articles  of  copartnership  are 
in  no  sense  public  documents,  and  in  practice,  third 
parties  dealing  with  a  firm  rarely  know  their  terms. 
The  public,  ordinarily,  must  judge  of  a  partner's 
powers  from  the  scope  of  the  business,  as  already  de- 
fined.    For  this  reason,  third  parties  dealing  with 

.    l  Ante,  $519.  *  Ante,  §523e***q. 
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the  firm  through  any  of  its  partners  are  not  affected 
by  such  restrictions  in  the  articles  unless  they  are 
aware  of  them. 

§  680.  Dissent  of  one  or  more. — Within  certain 
limits  a  majority  may  dissent  from  a  particular  act 
or  contract  proposed  to  be  made  on  behalf  of  the 
firm,  and  third  parties  with  notice,  who  afterward 
deal  with  one  partner  in  opposition  thereto,  (fan  not 
hold  those  who  object.  If  the  firm  consists  of  two, 
the  known  dissent  of  one  probably  has  the  same  ef- 
fect. A  minority,  however,  can  not  thus  control  the 
majority.1 

§  681.  Torts  of  the  partners — Fraud. — As  each 
partner  is  the  agent  of  the  firm,  the  firm  is  liable  for 
the  torts  of  any  partner  committed  by  him  while  act- 
ing withip.  the  scope  of  its  business,  upon  the  gen- 
eral principles  of  the  law  of  agency.'  But  for  the 
torts  of  one  partner  not  committed  within  the  scope 
of  the  business  or  specially  authorized  the  firm  is 
not  liable.  The  firm  is  liable  for  the  frauds  of  a 
partner  committed  while  acting  within  the  scope  of 
his  apparent  authority,  though  the  other  partners 
were  entirely  innocent.  Thus  the  firm  is  liable  for 
the  fraud  of  one  partner  in  a  sale  of  property  which 
it  holds  for  sale,  or  for  his  fraudulent  substitution  of 
inferior  articles  for  those  purchased  by  a  customer, 
or  for  the  misapplication  or  conversion  of  property 
held  in  trust  by  the  firm. 

§  682.  Extent  of  partner's  liability  upon  contract* 
— Every  member  of  an  ordinary  partnership  is  liable 
to  the  utmost  farthing  of  his  property  for  the  debts 
and  engagements  of  the  firm.  This  does  not  mean 
that  the  partners  may  be  sued  separately.  When 
judgment  has  been  recovered  against  the  partners 
jointly,  however,  the  creditor  is  under  no  obligation 
to  levy  upon  the  property  of  the  firm,  but  may  levy 
upon  the  separate  property  of  the  partners.  Neither 
need  the  creditor  levy  ratably  upon  the  property  of 

1  Ant*,  f  660.  ■  Ante,  §  574. 
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all  the  partners,  but  may  select  any  one  or  more  of 
them,  and  levy  execution  against  him  or  them  until 
the  judgment  is  satisfied,  leaving  all  questions  of 
contribution  to  be  settled  between  the  partners  them- 
selves. 

'  Even  though  a  partner  retires  from  the  firm  under 
an  agreement  that  the  partners  continuing  the  busi- 
ness shall,  alone  or  together  with  the  incoming 
partner,  if  any  there  be,  assume  and  pay  the  part-  \ 

nership  debts,  such  agreement  does  not  bind  firm 
creditors  or  affect  their  rights  against  the  retiring 
partner  unless  the  creditors  become  parties  to  the 
agreement.  And  where  one  partner  retires,  and  the 
creditors  agree  to  release  him  and  look  to  the  part- 
ners who  remain  in,  the  agreement  has  been  held 
void  by  some  courts  on  the  ground  that  the  release 
was  without  consideration.  But  this  is  contrary  to 
the  weight  of  modern  authority.  In  any  case  the 
retiring  partner  has  a  right  to  indemnity  from  his 
late  associates  if  he  is  compelled  to  discharge  a  firm 
indebtedness  against  which  they  have  agreed  to  save 
him  harmless. 


CHAPTER  XXXIV. 

DISSOLUTION   AND   ITS   CONSEQUENCES. 

§  683.  Dissolution  by  mutual  consent. — A  partner- 
ship, whether  at  will  or  for  a  fixed  term,  may  be  dis- 
solved at  any  time  by  agreement  of  all  the  partners. 
Such  an  agreement  may  be  express,  or  it  may  be  im- 
plied, as  where  all  the  partners  join  in  winding  up 
its  affairs  and  distributing  its  assets.'         * 

§  684.  By  aet  of  one  partner — Partnerships  at  will. 
— A  partnership,  formed  for  no  specified  time,  is 
called  a  partnership  at  will,  and  may  be  dissolved  at 
any  time  by  any  partner,  who  may  withdraw  at  pleas- 
ure even  against  the  will  of  his  associates.  If  a  part- 
nership for  a  definite  time,  which  has  expired,  is  con- 
tinued without  further  agreement,  it  is  a  partnership 
at  will,  and  all  the  terms  of  the  original  agreement, 
except  as  to  time,  remain  in  force. 

It  must  not  be  understood,  however,  that  where  no 
time  is  directly  specified  during  which  the  partner- 
ship is  to  continue,  it  is  necessarily  a  partnership  at 
will.  If  it  clearly  appears  that  the  partnership  is  to 
continue  until  certain  objects  are  accomplished,  one 
partner  can  not,  without  the  assent  of  the  others,  with- 
draw before  its  purposes  are  effected,  without  liability 
to  his  associates,  as  where  a  partnership  is  formed 
to  construct  a  railroad  or  build  a  ship. 

The  partner  who  withdraws  from  a  partnership  at 
will  must  in  some  way  notify  his  copartners  of  his 
intention  to  dissolve.  The  dissolution  dates  from 
the  notice  and  not  from  the  time  when  the  partner 
determines  to  withdraw.  ' 

(294) 
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§685.   Same — Partnership  for  a  fixed  time, — 

Whether  one  member  of  a  partnership  for  a  fixed 
time  may  withdraw  before  that  time  has  expired  and 
thus  dissolve  the  firm  against  the  will  of  his  associ- 
ates, is  a  question  upon  which  the  courts  have  dif- 
fered. It  is  now  the  prevailing  view  that  there  is  no 
such  thing  as  an  indissoluble  partnership ;  and  while 
one  member  of  a  partnership  for  a  fixed  term  has  the 
power  to  withdraw  before  the  expiration  of  such  term, 
and  thus  dissolve  the  firm,  he  has  not  the  right  to 
withdraw  without  the  consent  of  his  copartners.  If 
he  does  so  he  will  be  liable  to  .his  associates  in  an  ac- 
tion for  damages.  A  court  of  equity  will  seldom,  if 
ever,  decree  a  specific  performance  of  an  executory 
contract  of  partnership,  or  interfere  by  injunction  to 
hold  reluctant  partners  together. 

§  686.  Dissolution  by  decree  of  court. — Courts  of 
equity  have  power,  in  a  proper  case,  to  render  a  de- 
cree dissolving  a  partnership  before  the  time  fixed 
for  its  continuance  has  expired.  But  they  will  only 
do  so  for  cause  shown,  and,  usually,  only  at  the  suit 
of  an  injured  partner,  or  in  cases  of  serious  dissen- 
sions or  hopelessness  of  success.  In  such  suits  a  re- 
ceiver is  usually  appointed  to  collect,  preserve  and 
distribute  the  partnership  assets.  The  following  are 
common  grounds  for  decreeing  a  dissolution  : 

(a)  Misconduct.  —  The  willful  misconduct  of  a 
partner,  so  gross  as  to  endanger  the  prosperity  of  the 
firm  and  destroy  mutual  confidence,  persistent  vio- 
lation of  the  partnership  articles,  habitual  absence, 
fraudulent  conduct  toward  the  firm,  habitual  drunk- 
enness, and  competing  with  the  firm,  have  all  been 
held  sufficient  to  warrant  a  decree  in  favor  of  the  in- 
jured partner. 

(b)  Hopelessness  of  success. — As  the  object  of  a 
partnership  is  profit,  if  profits  are  clearly  impossible 
because  of  the  hopeless  condition  of  the  partnership 
business    the  continuance  of  which  would  involve 
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the  partners  in  almost  certain  loss,  a  dissolution  will 
be  decreed. 

( c  )  Chronic  quarreling  and  hostility . — While  equity 
will  not  decree  a  premature  dissolution  for  petty 
quarreling  and  occasional  outbursts  of  temper  and 
differences  of  opinion,  it  will  do  so  if  the  quarrels, 
differences  and  dissensions  are  of  so  serious  a  nature 
as  to  make  reconciliation  impossible  and  prosecution 
of  business  impracticable,  and  it  will  do  this,  as  a 
rule,  without  inquiring  which  partner  was  most  to 
blame. 

(d)  Fraud  and  deception. — Where  one  is  induced 
to  enter  into  a  partnership  through  the  fraud  of  his 
copartner,  he  is  entitled  to  a  decree  dissolving  the 
firm,  and  to  a  return  of  his  capital  and  advances, 
provided  he  acts  promptly  upon  discovering  the 
fraud. 

(e)  Insanity. — The  insanity  of  a  partner  does  not, 
by  the  weight  of  authority,  operate  ipso  facto  as  a 
dissolution.  It  is  a  cause  for  dissolution,  however, 
if  it  is  shown  to  be  permanent,  in  which  case  a  court 
of  equity  will  decree  a  dissolution.  But  if  the  in- 
sanity is  merely  temporary,  a  decree  will  usually  be 
refused. 

Events  Which  Dissolve  the  Firm  Without  Decree. 

§  687.  Death. — The  death  of  a  partner  dissolves 
an  ordinary  partnership  instantly  and  for  all  pur- 
poses, and  this  is  usually  so,  even  though  the  articles 
provided  for  a  continuance  of  the  partnership  by  the 
executors  or  administrators  of  the  deceased.  The 
latter  are  not  bound  to  come  in  under  such  an  ar- 
rangement, and  even  if  they  do  the  partnership 
seems  properly  to  be  regarded  as  a  new  firm,  rather 
than  the  continuation  of  the  old.  The  wisdom  of 
provisions  for  continuance  after  death  is  doubtful. 

§  688.  Marriage. — At  common  law  the  marriage 
of  a  female  partner  dissolves  the  firm.     At  present 
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this  rule  is  abrogated  by  statutes  in  many  states,  and 
marriage  has  no  effect  upon  the  contract  capacity  or 
property  rights  of  the  female .  But  the  marriage  of 
copartners  probably  dissolves  the  firm,  even  under 
the  most  liberal  of  these  statutes. 

§  689.  War. — A  declaration  of  war  effects  an  im- 
mediate and  total  dissolution  of  a  partnership  exist- 
ing between  residents  of  the  antagonistic  states.1  The 
duty  of  partners  to  account  to  each  other  and  pay  over 
profits  earned  before  the  declaration  of  war  is  not  dis- 
charged, but  revives  and  may  be  enforced  upon  a  re- 
turn of  peace. 

§  690 .  Sale  of  all  the  firm  property  or  of  a  partner's 
interest* — Where  the  entire  share  of  a  partner  is  sold 
to  a  stranger,  either  voluntarily  or  on  execution,  this 
dissolves  the  partnership,  whether  it  is  at  will  or  for 
a  fixed  time. 

The  sale  or  total  destruction  of  all  the  property  of 
the  firm,  the  dealing  in,  or  management,  or  opera- 
tion of  which  constituted  its  sole  business,  dissolves 
the  firm. 

§  691.  Bankruptcy. — A  judgment  of  bankruptcy 
against  the  firm,  or  any  of  its  members,  dissolves  it. 
The  same  is  true  where  the  firm  makes  a  voluntary 
assignment  of  all  its  property  for  the  benefit  of  its 
creditors.  So,  the  firm  is  dissolved  where  one 
partner  assigns  all  his  property,  including  his  in- 
terest in  the  firm,  for  the  benefit  of  his  individual 
creditors. 

§  692.  Completion  of  enterprise. — The  completion 
of  the  enterprise  for  which  a  partnership  was  formed 
terminates  it,  as  does  the  expiration  of  the  period  for 
which  it  was  formed,  unless  it  is  continued  by  mu- 
tual consent. 

$  693.  Purchase  of  partner's  interest  by  copartner. 
—One  partner  may  purchase  the  interest  of  his  co- 
partner. •  If  he  buys  the  entire  interest,  and  the 
selling  partner  retires,  this  operates  as  a  dissolution. 

1  Ante,  §  96. 


298  COMMERCIAL  LAW.  §  694 

But  if  the  selling  partner  continues  to  act  as  a  part- 
ner, contributing  his  labor  and  skill  and  sharing  in 
the  profits,  the  firm  is  not  dissolved. 

§  694.  Notice  of  dissolution. — Though  a  firm  may 
be  dissolved  as  between  the  persons  composing  it,  it 
may  be  deemed  to  continue  as  to  third  parties  having 
no  notice  or  knowledge  of  the  dissolution.  To  these 
the  partners,  having  once  become  known  as  such, 
can  not  suddenly  and  secretly  terminate  their  rela- 
tions and  escape  liability  for  acts  and  contracts 
within  the  scope  of  an  agency  which  apparently 
continues  to  exist.  The  partners  must  take  proper 
steps  to  make  the  dissolution  known,  otherwise  they 
may  be  bound  to  third  parties  who  give  credit  to 
their  late  associates  in  the  belief  that  the  partnership 
still  subsists. 

§  695.  When  notice  is  necessary. — No  notice  is 
necessary  when  dissolution  takes  place  by  judicial 
decree,  or  by  operation  of  the  law,  as  in  case  of  war, 
death  or  bankruptcy.  A  dormant  partner  who  re- 
tires need  not  give  notice  except  to  those  who  knew 
of  his  membership  in  the  firm.  In  all  other  cases 
notice  is  necessary. 

§  696.  What  sufficient  notice — Former  dealers. — 
Former  dealers,  or  those  who  have  previously  given 
credit  to  the  firm,  as  by  selling  it  goods  upon  credit, 
or  lending  it  money,  or  indorsing  or  discounting  its 
paper,  are  entitled  to  actual  notice  of  dissolution, 
which  is  generally  given  by  mailing  or  delivering  to 
them  personally  a  written  or  printed  notification. 

Non-dealers  include  those  who  have  dealt  with  the 
firm  on  cash  basis  and  those  who  have  never  dealt 
with  it  and  whose  knowledge  of  its  existence  has  been 
acquired  in  other  ways.  These  should  be  notified  of 
dissolution  by  advertisement  in  a  newspaper  of  gen- 
eral circulation  at  the  place  where  the  business  is 
carried  on.  Actual  knowledge  of  dissolution,  how- 
ever it  may  have  been  acquired,  is  sufficient,  whether 
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the  party  to  whom  it  is  brought  home  be  a  former 
dealer  or  not. 

If  the  parties  continue  to  hold  themselves  out  as 
partners  after  notice  of  dissolution  has  been  given, 
they  may  still  be  liable  on  the  ground  of  holding  out 
upon  new  contracts  made  by  their  late  partners. 

§  697.  Effect  of  dissolution  upon  powers  of  part- 
ners.— After  dissolution,  the  partners  are  no  longer 
the  agents  of  the  firm  to  carry  on  its  business  in  the 
ordinary  way.  They  have  still  some  powers,  but 
these  relate  solely  to  the  winding  up  of  the  business 
and  the  distribution  of  the  partnership  assets,  and 
the  making  of  new  contracts  and  incurring  of  fresh 
obligations  is  not  within  the  implied  power  of  any 
partner. 

§  698.  Who  entitled  to  participate  in  winding  up. 
— In  general  all  the  partners  have  a  right  to  par- 
ticipate in  the  winding  up  of  the  firm  business.  If 
the  dissolution  was  caused  by  the  death  of  a  partner, 
however,  the  survivors  have  sole  power  to  wind  up 
the  partnership  affairs.  In  this  the  executors  or  ad- 
ministrators have  no  voice  or  authority.  Payment 
to  them  of  a  debt  due  the  late  firm  is  a  nullity  unless 
the  money  comes  to  the  hands  of  the  surviving  part- 
ners. For  any  abuse  or  misconduct  on  the  part  of 
the  survivors,  the  executors  must  seek  relief  in  the 
courts,  which  will,  upon  a  proper  showing  of  fraud 
or  other  misconduct  in  the  survivors,  grant  an  in- 
junction, appoint  a  receiver,  or  afford  other  appro- 
priate relief. 

§  699.  Debts. — After  dissolution,  all  the  partners, 
or  the  survivors,  have  power  to  receive  and  receipt 
for  all  debts  due  the  firm  and  to  apply  its  funds  to 
the  payment  of  its  debts.  But  a  partner,  after  dis- 
solution, has  no  right  to  release  a  firm  debt  for  a 
consideration  moving  to  himself  personally,  or 
(probably)  to  release  it  without  consideration.  He 
may,  however,  compromise  debts  due  to  and  by  the 


300  COMMERCIAL  LAW.  §  700 

firm,  as  long  as  he  acts  in  good  faith  for  the  com- 
mon benefit. 

§  700.  To  dispose  of  firm  property. — Each  partner 
has  the  power,  after  dissolution,  to  dispose  of  the 
firm  assets  for  the  purpose  of  paying  partnership 
debts  and  converting  them  into  money  for  distribu- 
tion. Debts  and  accounts  due  the  firm  may  be  sold 
and  assigned. 

§  701.  New  debts  and  contracts. — After  dissolution 
one  partner  has,  in  general,  no  implied  power  to  create 
any  new  contract  or  indebtedness  whatsoever  against 
the  firm.  He  can  not  exercise  the  borrowing  power, 
even  for  the  purposeof  paying  firm  debts.  Neither  can 
he  bind  the  partnership  by  giving  a  note  for  an  old 
debt,  or  even  in  renewal  of  a  note  previously  given, 
nor  is  the  late  firm  bound  by  his  indorsement,  at  least 
according  to  the  weight  of  opinion.  Certainly  one 
partner  can  not  by  indorsing  firm  paper  after  disso- 
lution render  his  late  partners  liable  to  one  having 
notice  of  the  dissolution  unless  his  indorsement  was 
specially  authorized,  though  his  indorsement  may 
be  sufficient  to  pass  the  title.  To  an  endorsee, 
without  notice  of  dissolution,  the  firm  is  liable. 

§  702.  To  perform  unfulfilled  contracts. — If,  upon 
dissolution,  there  remain  unperformed  contracts  pre- 
viously entered  into,  the  firm  is  still  bound  to  perform 
them,  and  one  partner  may  proceed  to  perform,  and 
the  other  partners  will  be  bound  by  his  acts  in  so 
doing.  But  if  the  partners  have  bound  themselves 
to  the  performance  of  what  calls  for  the  joint  skill  of 
all,  the  death  of  one  not  only  dissolves  the  firm  but 
discharges  the  contract. 

§  703.  Other  powers. — There  are  other  questions 
connected  with  the  implied  power  of  partners  after 
dissolution  which  have  given  rise  to  discussion. 
Thus,  it  is  almost  universally  held,  that  one  partner 
can  not,  after  dissolution,  revive  a  debt  already 
barred  by  the  statute  of  limitations.  That  he  may 
prolong  the  time  of  its  running  where  the  debt  has 
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not  been  barred,  is  held  in  some  states  and  denied 
in  others,  the  authorities  being  almost  equally  di- 
vided. 

Distribution  and  Priority. 

§  704.  Partner's  lien — Priority  between  joint  and 
separate  creditors. — The  so-called  lien  of  a  partner 
is  nothing  more  nor  less  than  an  equitable  right  in 
him  to  have  the  assets  of  the  firm  applied  to  the  pay- 
ment of  partnership  debts,  so  as  to  exonerate  him 
from  liability  for  such  debts,  and  to  compel  the  ap- 
plication of  the  surplus  to  the  payment  of  any  balance 
that  may  be  due  him  upon  a  final  adjustment  of  the 
partnership  accounts.  Ordinarily,  this  lien  comes 
into  play  only  when  the  assets  of  the  partnership  are 
in  court  for  administration,  for  while  the  business  of 
the  partnership  is  still  being  prosecuted,  the  partners 
may,  so  long  as  they  act  in  good  faith,  sell  or  mort- 
gage the  firm  property  or  turn  it  out  in  paying  one 
or  more  firm  creditors  in  full,  though  nothing  is  left 
to  pay  the  others;  and  it  has  even  been  held  that  it 
may  be  turned  out  by  mutual  consent  in  payment  of 
the  private  debts  of  the  partners. 

§  705.  Same — Assets  in  hands  of  court, — But  when 
the  firm  assets  are  administered  by  a  court  of  equity 
upon  dissolution,  or  in  bankruptcy,  or  in  assignment 
proceedings,  or  in  settlement  of  insolvent  estates,  the 
right  of  the  partners  to  have  firm  assets  applied  to 
firm  debts  operates  to  give  partnership  creditors  a 
right  to  payment  out  of  firm  property  before  the  pri- 
vate creditors  of  any  partner  can  have  anything  from 
it.  So  if  a  private  creditor  levies  on  partnership  prop- 
erty, his  levy  holds  only  the  share  of  the  debtor  part- 
ner after  firm  debts  are  paid,  and  subsequent  levies 
of  partnership  creditors  must  be  satisfied  first. 

§  706.  Same — Individual  creditors  and  individual 
assets. — Upon  reasoning  not  altogether  satisfactory, 
but  with  results  apparently  just,  the  individual  cred- 
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itors  of  a  partner  are  given  a  reciprocal  priority  in 
his  private  estate.  But  when  there  is  no  partner- 
ship property  and  no  living  solvent  partner,  individ- 
ual and  firm  creditors  stand  upon  an  equal  footing. 

§  707.  Distribution  as  between  partners. — After 
the  debts  and  engagements  of  the  firm  have  been 
fully  discharged,  it  remains  to  be  considered  how  the 
affairs  of  the  former  partnership  are  to  be  adjusted 
between  the  partners,  or  the  survivors  of  them,  and 
the  representatives  of  a  deceased  partner.  This  task 
may  be  simple  or  complicated,  depending  upon  the 
circumstances  of  the  case,  and  little  more  can  be 
done  than  to  refer  to  a  few  leading  principles.  It  is 
obvious,  of  course,  that  a  correct  adjustment  can  not 
be  reached  without  paying  strict  attention  to  the  con- 
tract, oral  or  written,  between  the  partners. 

§  708.  Advances  by  partners. — After  the  debts  of 
the  firm  have  been  paid,  each  partner  is  entitled  to 
receive  whatever  advances  he  may  have  made  by  way 
of  loan  to  the  firm,  and  whatever  expenses  he  may 
have  incurred  on  behalf  of  the  firm  in  the  proper 
conduct  of  its  business.  But  he  is  not  entitled  to  be 
repaid  such  expenses  or  disbursements  as  were  un- 
authorized or  clearly  unnecessary,  unless  they  were 
subsequently  ratified. 

§  709.  Extra  compensation. — Ordinarily,  there  is 
no  implied  contract  to  compensate  a  partner  who  does 
more  work  than  his  copartners,  either  in  carrying 
on  the  firm 's  business  or  in  winding  up  its  affairs. 
The  right  to  extra  compensation  must,  in  either  case, 
arise  from  special  agreement. 

§  710.  Secret  profits — Negligence — Breach  of  duty. 
— A  partner  who  has  obtained  a  secret  advantage 
over  the  firm,  or  has  made  profits  in  competition  with 
the  firm,  may  be  compelled  to  account  for  them  to 
the  firm,  upon  dissolution,  or  previously. 

While  a  partner  is  not  liable  for  mistakes  in  judg- 
ment, where  he  acts  bona  fide  and  in  the  exercise  of 
a  reasonable  discretion,  he  is  chargeable  with  losses 
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occasioned  by  his  willful  neglect  or  breach  of  duty, 
or  by  acts  in  violation  of  his  authority. 

§  711.  Order  of  distribution.  —  In  distributing 
partnership  assets,  debts  due  third  parties  having 
first  been  paid,  the  following  order  of  priority  ob- 
tains : 

( 1)  Each  partner  should  be  repaid  any  advances 
he  may  have  made  to  the  firm,  as  distinguished  from 
his  share  of  the  capital. 

(2)  Each  partner  should  be  repaid  his  capital,  if 
the  assets  are  sufficient.  If  the  assets  are  not  suffi- 
cient to  repay  capital,  then  each  partner  is  entitled 
to  his  capital  less  his  share  of  the  deficiency,  which 
is  a  loss. 

(3)  If,  after  repaying  advances  and  capital,  there 
is  a  surplus  or  residue,  it  is  profit,  and  must  be  di- 
vided among  the  partners  in  the  proportion  agreed 
upon. 

If  there  is  not  enough  to  pay  non-partners  in  the 
first  instance,  the  partners  must  make  up  a  sufficient 
sum  by  contributions  among  themselves.  If  there 
is  enough  to  pay  non-partners  but  not  enough  to  re- 
pay advances  by  the  partners  themselves,  the  defi- 
ciency will  be  distributed  in  such  way  as  to  equalize 
the  loss.  If,  after  the  repayment  of  advances  in 
full,  there  is  not  enough  to  repay  each  partner  his 
full  capital,  the  deficiency  must  be  distributed  among 
the  partners  as  a  loss. 

§  712.  Loss  of  capital — How  borne. — If  one  part- 
ner contributes  cash  capital  and  the  other  skill  and 
experience,  if  there  is  no  impairment  of  capital,  the 
party  investing  the  money  is  entitled  to  all  that  he 
put  in,  and  the  party  who  invested  his  knowledge  or 
experience  gets  nothing,  unless  there  is  more  than 
enough  to  repay  his  copartner.  But  if,  in  such 
cases,  there  has  been  an  impairment  of  capital,  the 
party  who  contributed  his  skill  and  experience  only 
must  stand  a  share  of  the  loss  of  the  one  who  con- 
tributed the  money,  and  must  make  it  up  by  a  con- 
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tribution  to  him.  It  must  be  remembered,  however, 
that  where  a  party  contributes,  not  the  property 
itself,  but  only  the  use  of  it,  the  partnership  being 
in  the  profits  only,  the  capital  remains  the  property 
of  the  partner  who  put  it  in,  and  any  loss  or  de- 
struction of  it  falls  upon  him  as  owner. 


CHAPTER  XXXV. 

LIMITED   PARTNERSHIPS. 

§  713.  Definition  and  purpose. — Limited  partner 
ships  are  business  associations  having  many  of  the 
attributes  of  an  ordinary  partnership,  authorized  by 
statutes,  and  not  otherwise,  wherein  the  liability  of 
certain  members,  called  special  partners,  is  limited  to 
the  amount  of  capital  contributed  by  them ;  other 
members,  called  general  partners,  remaining  liable 
to  the  creditors  for  all  the  debts  of  the  firm,  as  in  or- 
dinary partnerships.  Thp  object  of  these  partner- 
ships is  to  enable  capitalists  and  others  to  employ 
their  wealth  in  trade  without  risk  beyond  their  in- 
vestments, and  at  the  same  time  to  secure  the  serv- 
ices of  men  of  skill  and  integrity  in  managing  it  and 
rendering  it  productive.  Statutes  authorizing  lim- 
ited  partnerships  are  found  in  nearly  all  our  states 
and  territories. 

§  714.  The  statutes. — It  will  be  impossible  to  ex- 
amine in  detail  the  statutes  under  which  limited 
partnerships  are  formed  and  conducted.  Their  ob- 
ject, however,  is  to  give  the  formation  and  terms  of 
the  partnership  publicity,  to  secure  the  full  and  hon- 
est contribution  of  the  capital  of  the  concern,  and  to 
regulate  the  conduct  of  its  business  in  such  manner 
tfs  to  afford  the  public  such  special  protection  as  the 
nature  of  these  partnerships  demands.  The  statutes 
usually  require  the  execution  of  a  certificate,  setting 
forth  who  the  partners  are  ;  their  places  of  residence  ; 
who  are  general  and  who  are  special  partners ;  the 
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partnership  name ;  the  amount  of  capital  actually- 
contributed  by  the  special  partners  ;  the  business 
to  be  conducted,  and  the  time  when  the  partner- 
ship is  to  begin  and  end.  Publication  of  this  cer- 
tificate for  a  designated  time,  and  recordation  of  it  in 
some  public  office,  are  almost  universal  require- 
ments. 

While  no  contribution  of  capital  is  required  of  the 
general  partners,  the  contributions  of  the  special 
partners  must  usually  be  in  cash,  actually  paid  in 
before  filing  the  certificate. 

The  statutes  usually  require  the  business  to  be 
transacted  in  a  firm  name  in  which  the  names  of  the 
special  partners  do  not  appear.  If  the  names  of  the 
latter  are  used  the  partnership  becomes  general. 

The  statutes  commonly  restrict  the  purposes  for 
which  limited  partnerships  may  be  formed  to  the 
carrying  on  of  mercantile,  manufacturing  or  mechan- 
ical business.  In  a  few  states  any  lawful  business  is 
permitted,  except  banking  and  insurance. 

The  general  partners  only  are  authorized  to  trans- 
act business  for  the  firm  and  sign  the  partnership 
name,  and  are  liable  to  account  to  each  other  and  to 
the  special  partners,  like  ordinary  partners.  If  the 
special  partners  engage  actively  in  the  business,  they 
will  be  liable,  usually,  as  general  partners. 

§  715.  Dissolution  and  winding  up. — The  rules 
governing  dissolution  and  winding  up  are  not  so 
essentially  different  from  those  governing  general 
partnerships  as  to  justify  special  treatment.  The 
special  partners  may  engage  actively  in  the  wind- 
ing up. 

§  716.  Renewal. — Upon  the  expiration  of  the  time, 
for  which  a  limited  partnership  was  formed  it  may 
be  renewed  in  the  manner  prescribed  by  law,  which 
generally  provides  for  like  steps  with  those  taken  for 
its  formation,  except  the  investment  of  the  new  capi- 
tal, unless  the  old  is  impaired. 
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Other  Associations. 

§  717.  Joint  stock  companies. — A  joint  stock  com- 
pany, so-called,  is  in  most  states  nothing  more  than 
a  large  partnership  with  transferable  shares.  The 
members  of  such  associations  are  liable  for  the  debts 
of  the  company  the  same  as  ordinary  partners.  The 
business  of  these  concerns,  like  that  of  a  corporation, 
is  usually  in  the  hands  of  a  board  of  directors  or 
trustees.  Suits  by  and  against  the  association  are 
often  authorized  to  be  brought  in  the  name  of  some 
specified  officer.  These  companies  are  quite  gener- 
ally superseded  by  corporations  proper,  which  will 
be  next  discussed. 

Authorities. 

Parsons  on  Partnership  (4th  ed.,  1893)  is  an  ex- 
cellent one-volume  work.  The  most  extensive 
American  work  on  the  subject,  however,  is  Bates  on 
Partnership,  1888.  Lindley  on  Partnership  is  an 
English  work  of  which  the  second  American  edition, 
1888,  by  Marshall  D.  Ewell,  is  very  exhaustive  and 
valuable.  Mechem's  Elements  of  Partnership  (1896) 
is  an  excellent  student's  book,  and  the  chapters  on 
partnership  in  Parsons  on  Contracts  and  Kent's 
Commentaries  will  be  found  helpful.  Bates  on 
Limited  Partnership,  1886,  is  devoted  to  that  sub- 
ject. 


CHAPTER  XXXV2. 

CORPORATIONS. 

Nature  and  Formation. 

§  718.  Importance. — Pjior  to  the  Revolution,  pri- 
vate corporations  for  business  purposes  were  almost 
or  quite  unknown  in  this  country.  Within  the  past 
seventy  or  eighty  years,  however,  the  utility  of  in- 
corporated companies  in  the  prosecution  of  business 
enterprises  has  made  them  an  almost  universal 
means  of  uniting  large  masses  of  capital  in  private 
undertakings.  The  railroad,  banking,  insurance, 
lighting,  telegraph  and  telephone  businesses  of  this 
country  are  now  almost  wholly  in  the  hands  of  cor- 
porations, which  are  also  found  a  highly  efficient 
and  popular  form  of  association  for  the  prosecution 
of  nearly  every  kind  of  manufacturing  and  mercan- 
tile business,  particularly  where  the  capital  required 
is  large  and  the  interests  to  be  united  are  many.  The 
law  as  applied  to  corporations  having  capital  stock, 
therefore,  forms  a  large  and  important  part  of  mod- 
ern business  law. 

§  719.  Definition  and  nature. — The  most  common 
conception  of  a  corporation  is  a  collection  or  associa- 
tion of  natural  persons  joined  together  by  the  au- 
thority of  the  state  or  government,  and  endowed 
with  the  power  of  acting  in  many  respects  as  a  sin- 
gle individual.  In  fact,  from  a  strictly  legal  point 
of  view,  a  corporation  is  an  artificial  being  or  per- 
sonality possessing,  in  legal  contemplation,  and  for 
most  purposes  of  legal  thought  and  procedure,  an 

(308) 


§  720  CORPORATIONS— NATURE  AND  FORMATION.    309 

existence  separate  and  distinct  from  that  of  the  mem- 
bers composing  it.  Through  the  fiction  of  this  cor- 
porate being  or  entity,  the  rights  and  duties  of  the 
real  persons  interested  are  adjusted  and  worked  out, 
the  corporation  furnishing  a  convenient  repository 
for  the  common  property,  and  a  convenient  agency  for 
the  enforcement  of  the  common  rights  and  duties,  as 
it  remains  unaffected  in  law  and  is  not  destroyed  or 
dissolved  by  the  death  or  withdrawal  of  members 
and  the  substitution  of  others  in  their  stead.  The 
term  person  in  a  statute  may  therefore  include  cor- 
porations, unless  it  appears,  that  only  natural  per- 
sons were  meant. 

From  another  point  of  view  a  business  corporation, 
like  a  commercial  partnership,  is  merely  an  associa- 
tion of  natural  persons  joined  together  for  purposes 
of  private  gain,  and  there  is  a  growing  sentiment 
that  too  strict  an  adherence  to  the  technical  view 
that  a  corporation  is  a  legal  being  or  entity  apart 
from  those  who  administer  its  affairs  and  enjoy  its 
advantages,  has  been  productive  of  harm.  But  the 
fiction  of  a  corporate  entity  is  a  very  convenient 
means  of  adjusting  the  rights  of  the  real  persons  in- 
terested, and  should  be  retained  so  far  as  it  promotes 
convenience  and  leads  to  just  results.  On  the  other 
hand,  where  a  strict  adherence  to  this  fiction  would 
lead  to  injustice  to  individuals  and  harm  to  the  pub- 
lic the  courts  will  look  beyond  the  .fictitious  being 
and  take  notice  of  the  fact  that,  after  all,  a  corporation 
is  a  body  of,  natural  persons  who  have  duties  and  re- 
sponsibilities toward  one  another  and  toward  the 
public,  the  observance  of  which  the  fiction  of  a  sep- 
arate corporate  existence  should  not  be  permitted  to 
obstruct  or  impair. 

§  720.  The  results  of  recognizing  a  corporation  as 
an  entity. — The  universal  recognition  by  the  courts 
of  a  corporate  being  or  entity  has  led  to  the  follow- 
ing important  results: 

I.   A  corporation  having  a  legal  existence  separate 
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and  apart  from  that  of  its  members  is  not  dissolved 
by  their  death  and  withdrawal  and  the  substitution 
of  others  for  them.1 

II.  It  may  take  and  hold  property  in  the  corpo- 
rate name,  the  legal  title  to  which  is  in  it,  and  not  in 
its  members  as  individuals,  either  separately  or  col- 
lectively. \ 

III.  It  may  sue  and  be  sued  like  a  natural  per- 
son. 

IV.  Its  officers  and  agents,  though  they  may  be 
appointed  by  the  members  or  shareholders,  or  a  ma- 
jority of  them,  represent  the  corporation  as  a  whole. 

.  V.  Debts  incurred  and  contracts  made  in  the  cor- 
porate name  are  the  debts  and  contracts  of  the  corpo- 
ration itself,  and  bind  only  its  assets  and  property. 
In  the  absence  of  statutes,  therefore,  or  of  special 
circumstances,  the  members  are  not  individually 
liable  upon  such  debts  and  contracts. 

VI.  It  may  contract  with  its  own  members  and 
sue  and  be  sued  by  them. 

§  721.  Corporate  powers  and  attributes  in  general. 
— Ordinarily  every  corporation  has  capacity:  (1)  To 
have  succession  under  a  special  name  and  under  an 
artificial  form;  (2)  to  take  and  grant  property,  con- 
tract obligations,  and  sue  and  be  sued  by  its  corpo- 
rate name,  as  an  individual;  (3)  to  receive  and 
enjoy  in  common  grants  of  privileges  and  immuni- 
ties; (4)  to  have  a  common  seal;  (5)  to  make  by- 
laws.    All  of  these  powers  are  touched  upon  later. 

§  722.  Kinds  of  corporations. — The  word  corpora- 
tion is  used  to  describe  institutions  differing  widely 
in  their  constitutions  and  purposes.  The  classifica- 
tion of  corporations  commonly  given,  now  has  in 
some  respects  an  historical  rather  than  a  practical 
value,  owing  to  the  fact  that  the  corporation  sole  is 
seldom  met  with  in  American  law,  and  that  ecclesi- 
astical corporations,  as  they  exist  in  England,  are 
unknown  here. 

1  Post,  §  745,  et  seq. 
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According  to  the  old  classification,  a  corporation 
sole  consists  of  one  person  and  his  successors.  Cor- 
porations aggregate  consist  of  several  members.  Ec- 
clesiastical corporations  are  such  as  are  formed  for 
the  advancement  of  religion.  They  are  called  re- 
ligious corporations  in  America,  though  with  us  they 
can  hardly  be  said  to  be  a  distinct  class.  Corpora- 
tions for  other  than  religious  purposes  are  called  lay. 
Lay  corporations  are  either  eleemosynary  or  civil. 
The  former  are  organized  for  charitable  purposes  and 
include  hospitals,  schools  and  colleges  supported  by 
public  or  private  donations.  Civil  corporations  are 
those  which  are  formed  for  the  temporal  benefit  of 
their  members,  as  manufacturing  companies,  banks, 
clubs  and  similar  associations. 

By  far  the'  most  common  classification  of  corpora- 
tions at  the  present  dayjs  into  public  and  private. 
Technically,  public  corporations  are  governmental 
institutions  created  by  law  for  the  administration  of 
the  public  affairs  of  particular  communities.  To 
this  class  belong,  in  a  sense,  the  state,  and  cities, 
towns,  counties,  and  school  districts.  To  the  forma- 
tion of  a  public  corporation  the  assent  of  the  parties 
incorporated  is  not  necessary,  though  often  obtained. 

Private  corporations,  however,  are  such  as  are 
created  to  accomplish  some  private  end,  which,  with- 
out incorporation,  could  not  be  conveniently  attained. 
To  this  class  belong  religious  and  most  charitable 
corporations,  as  well  as  railroad,  banking,  insur- 
ance, manufacturing  .and  trading  corporations. 
Railroad,  telegraph  and  canal  companies  are  some- 
times said  to  be  quasi-public  in  their  nature,  but 
they  are  technically  private  corporations,  in  spite  of 
the  fact  that  they  owe  peculiar  duties  to  the  public 
and  have  delegated  to  them  the  right  of  eminent  do- 
main. The  consent  of  the  incorporators  is  always 
essential  to  the  creation  of  a  private  corporation. 

§  723.  Stock  corporations. — Corporations  formed 
for  the  pecuniary  profit  of  their  members  with  a  cap- 
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ital  stock  divided  into  shares,  now  constitute  the 
most  numerous  and,  in  a  strictly  business  point  of 
view,  the  most  important  class  of  corporations.  Like 
ordinary  partnerships,  they  are  formed  for  private 
gain,  and  possess  a  capital  which  can  be  increased 
by  profits  and  diminished  or  dissipated  by  losses. 
The  shares  of  the  individual  members,  however, 
unlike  those  of  partners,  may  be  transferred  with 
the  utmost  freedom  and  facility,  without  dissolving 
the  corporation  or  interrupting  its  business.  The 
law  of  private  business  corporations,  therefore,  is 
largely  the  law  of  stock  and  stockholders,  a  body  of' 
rules  having  little  or  no  application  to  corporations 
without  capital  stock. 

§  724.  Compared  with  partnerships. — In  ordinary 
business,  both  partnerships  and  corporations  are 
treated  as  collective  bodies.  In  law,  however,  part- 
nership is  a  purely  contractual  relation,  and  part- 
ners, as  to  each  other,  stand  in  a  position  of  special 
trust  and  confidence.  The  acts  of  one  partner  are,  in 
law,  the  acts  of  all,  and  result  in  an  obligation 
which  is,  in  effect,  both  joint  and  several.  The 
death  of  one  partner  dissolves  the  firm,  as  does  the 
assignment  of  his  interest  in  the  concern,  or  its 
seizure  by  private  creditors.  Neither,  unless  author- 
ized by  statute,  can  suit  be  brought  by  or  against  it 
in  the  partnership  name,  but  all  the  partners  must 
be  joined  either  as  plaintiffs  or  defendants. 

With  a  corporation  it  is  otherwise.  A  con- 
tract between  the  original  incorporators  is  necessary 
(if  the  corporation  be  private),  yet  an  act  of  the 
legislature  is  essential  to  give  it  legal  existence,  and 
a  contract  to  form  such  an  association  without  the 
sanction  of  the  state  is  illegal  and  void.  Corporate 
acts  are  binding,  in  general,  upon  the  corporation 
alone,  and  upon  such  assets  as  stand  in  the  cor- 
porate name,  and  in  this  name  it  must  sue  and  be 
sued.  In  the  absence  of  a  statute  expressly  impos- 
ing it  no  liability  for  corporate  debts  can  fall  upon 
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individual  members  or  their  private  estates,  and  the 
mere  fact  of  membership  does  not  of  itself  give  any 
member  power  to  act  as  the  agent  of  the  company. 
Change  in  the  members  of  a  corporation  does  not 
dissolve  it,  and,  though  its  entire  membership  be 
renewed  any  number  of  times,  its  legal  existence 
is  not  disturbed,  nor  is  the  legal  title  to  its  property 
changed.1 

§  725.  How  corporations  are  formed* — A  partner- 
ship may  be  formed  without  special  authority  from 
the  government  by  mere  agreement  between  the  as- 
sociates. On  the  other  hand,  nothing  less  thap  the 
sovereign  power  can  create  a  corporation,  and  in  this 
country  they  are  created  by  the  legislature,  and  not 
otherwise. 

Our  legislatures  authorize  and  create  corporations 
in  two  ways:  (1)  By  special  act  or  charter;  (2)  by 
general  law. 

§  726 .  By  special  act  or  charter. — When  the  legisla- 
ture passes  a  statute  for  the  special  purpose  of  author- 
izing a  particular  corporation,  such  corporation  is 
said  to  be  created  by  special  charter.  But  constitu- 
tional provisions  in  many  of  the  states  prohibit  the 
formation  of  private  corporations  except  under  gen- 
eral laws.* 

No  certain  form  of  words  is  necessary  to  a  grant  of 
corporate  franchises,  unless  required  by  the  constitu- 
tion, so  long  as  the  intention  of  the  legislature  to 
grant  and  the  incorporators  to  accept  them  is  clear. 

§  727.  Incorporation  under  general  laws. — Gen- 
eral incorporation  laws  in  nearly  all  the  states  extend 
the  right  to  form  a  corporation,  and  to  exercise  cor- 
porate powers,  to  all  who  comply  with  certain  pre- 
scribed conditions;  and  an  association  so  formed  is 

1  Ante,  §  626. 

*  The  purpose  of  each  provisions  is  to  render  the  formation  of 
corporations  convenient  and  speedy,  to  secure  uniformity  in  the 
law  and  equality  of  rights,  and  also  to  prevent  the  legislature 
from  corruptly  or  improvidently  granting  special  franchises  to 
particular  individuals  at  the  expense  of  the  community  in  gen- 
eral. 
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incorporated  as  fully  as  if  it  had  been  granted  a  spe- 
cial charter. 

§  728.  Same — The  usual  steps. — In  outlining  the 
steps  usually  taken  to  organize  a  corporation  under 
general  laws,  nothing  more  is  intended  than  to  indi- 
cate, in  a  general  way,  the  course  pursued  under  the 
majority  of  these  statutes.  In  forming  corporations 
strict  reference  should  be  had  to  the  local  law,  and 
the  advice  of  a  competent  practitioner  should  always 
be  sought. 

The  organization  of  a  corporation  is  set  on  foot  by 
persons  called  promoters.  These  are  simply  individ- 
uals who  exert  themselves  in  the  formation  of  a  cor- 
poration. They  interest  such  parties  as  they  desire, 
a  meeting  is  called  and  a  plan  of  action  is  agreed 
upon.  If  a  stock  corporation  is  contemplated  a  part 
of  the  stock  must  usually  be  subscribed  for  and  an 
organization  effected  by  the  election  of  directors  or 
trustees.  Articles  of  association  are  then  prepared, 
which  must  be  signed  and  acknowledged  by  a  cer- 
tain number  of  corporators.  The  articles  usually 
set  forth  :  (1)  The  name  of  the  corporation;  (2) 
the  purpose  for  which  it  is  formed;  (3)  the  place  or 
places  where  its  business  is  to  be  carried  on;  (4)  the 
term  for  which  it  is  to  exist,  if  this  be  limited;  (5) 
the  numbers  of  directors,  their  names  and  residences; 
(6)  the  names  and  residences  of  the  subscribers  for 
stock  and  the  number  of  shares  taken  by  each;  (7) 
the  amount  of  capital  stock,  if  any,  and  the  number 
of  shares  into  which  it  is  divided  at  their  par  value; 
(8)  that  the  required  amount  of  capital  has  been 
paid  in  to  the  treasurer  as  required  by  law.  In  some 
states  the  association  becomes  a  corporation  immedi- 
ately upon  filing  the  certificate  or  articles  of  or- 
ganization with  the  county  clerk  or  other  specified . 
officer  and  a.  duplicate  with  the  secretary  of  state, 
while  in  others  public  notice  must  be  given  that  a 
charter  will  be  applied  for,  after  which  the  certificate 
is  presented  to  and  passed  upon  by  some  court  or 
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officer.  Substantial  compliance  with  all  the  require- 
ments of  the  act,  however,  is  necessary  to  give  the 
corporation  legal  existence.  The  articles,  together 
with  the  general  law  authorizing  incorporation,  then 
become,  in  effect,  the  charter  of  the  corporation,  and 
have  practically  the  same  force  and  operation  as  a 
special  charter.  The  word  charter,  when  used  here- 
after, will  therefore  be  understood  to  include  the 
articles  of  association  of  corporations  formed  under 
general  laws  and  the  statutes  defining  their  powers, 
as  well  as  special  acts  of  incorporation,  unless  a  dif- 
ferent meaning  is  indicated. 

§  729.  Liability  for  acts  of  promoters. — A  corpo- 
ration is  not  liable  for  acts  done  by  its  promoters, 
nor  bound  by  their  Contracts  entered  into  prior  to 
incorporation,  unless  made  so  by  its  charter,  by 
statute  or  by  its  own  express  or  implied  ratification 
after  incorporation.  This  rule  is  of  common  appli- 
cation to  cases  of  contracts  for  preliminary  surveys, 
to  attorney's  fees  incurred  in  perfecting  the  organi- 
zation, and  the  like.  The  promoters,  however,  may 
usually  be  held  in  some  form  or  other  upon  such 
contracts. 
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CHAPTER  XXXVII. 

Or  CAPITAL  AND   CAPITAL  STOCK. 

Ownership  and  Transfer  of  Shares. 

$  730.  Capital  and  capital  stock  distinguished. — 

"  Capital  "  and  "  capital  stock  "  are  often  used  to 
express  the  same  thing — the  property  and  assets  of 
the  corporation.  But  the  term  capital  is  more  prop- 
erly used  to  describe  the  entire  assets  of  the  com- 
pany t  in  money  or  other  property.  The  capital,  it  is 
obvious,  may  increase  or  diminish  with  the  varying 
fortunes  of  the  company.  Capital  stock,  however,  is 
the  amount  fixed  by  the  charter  or  articles  of  associa- 
tion and  contributed,  or  authorized  or  agreed  to  be 
contributed,  by  the  stockholders  to  the  common  fund, 
to  be  used  and  managed  for  the  benefit  of  the  stock- 
holders and  creditors.  The  actual  capital  may  vary, 
but  the  capital  stock  remains  the  same  until  it  is  in- 
creased or  diminished  by  authority  of  the  legislature. 
The  capital  stock  is  usually  fixed  at  a  certain  sum, 
and  for  two  general  reasons:  (1)  To  obtain  credit 
for  the  corporation  by  indicating  to  the  public  the 
extent  of  the  resources  with  which  it  begins  business, 
and  hence  its  probable  ability  to  pay  its  debts;  (2) 
To  provide  a  basis  upon  which  the  rights  of  the 
shareholders  may  be  adjusted  as  between  themselves. 
§  731.  Shares  of  stock  defined. — The  capital  stock 
is  divided  into  aliquot  parts  called  shares;  and 
a  share  of  stock  has  been  defined  as  the  interest  which 
the  owner  has  in  the  management,  profits  and  ulti- 
mate assets  of  the  corporation.  Contrary  to  early 
opinion,  shares  of  stock  are  personal  property,  whether 

(316) 
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they  are  declared  to  be  such  by  statute  or  not,  even 
though  the  property  of  the  corporation  itself  is  prin- 
cipally real  estate.  A  share  of  the  stock,  therefore, 
is  a  species  of  incorporeal  personal  property. 

§  732.  How  membership  is  acquired. — Member- 
ship in  a  stock  corporation  consists  simply  in  the 
ownership  of  one  or  more  shares  of  stock.  One  may 
acquire  stock  in  either  of  two  ways:  ( 1 )  By  means 
of  a  contract  entered  into  directly  with  the  corpora- 
tion; (2)  by  succeeding  to  the  rights  of  one  who  was 
previously  a  shareholder,  as  by  a  purchase,  gift  or 
bequest  of  the  shares. 

§  733.  Subscriptions. — A  contract  between  the  cor- 
poration and  a  third  party,  by  which  the  latter  ac- 
quires membership  in  the  company,  is  called  a  sub- 
scription, and  the  party  so  acquiring  membership  is 
called  a  subscriber.  Subscriptions  need  not  be  in 
any  particular  form,  independent  of  statute  or  char- 
ter provisions,  and  it  may  be  stated,  generally,  that 
whoever  signs  an  unconditional  agreement  to  take  a 
given  number  of  shares  in  a  corporation  already 
formed,  becomes  a  stockholder  immediately,  subject 
to  the  conditions  named  in  the  subscription  paper 
and  those  imposed  by  the  charter  or  the  general  law 
under  which  the  corporation  was  formed.  In  prac- 
tice, stock  subscriptions  are  usually  in  writing,  either 
upon  books  of  the  corporation,  opened  to  receive 
them,  upon  the  articles  of  organization  or  otherwise. 
It  is  held  in  some  states  that  an  oral  contract  of  sub- 
scription does  not  bind.  Yet  many  courts  hold  oth- 
erwise, and,  in  any  case,  the  subscriber  would  become 
a  stockholder  by  the  acceptance  of  stock  certificates 
and  participation  in  the  privileges  of  a  stockholder. 
Statutes  and  charters  may  also  point  out  particular 
modes  of  subscription,  and  these  are  given  greater  or 
less  effect,  depending  upon  the  language  of  the  law 
or  charter  or  the  views  of  particular  courts.  Great 
difficulty  also  seems  to  have  been  met  with  where  the 
agreement  is  to  become  a  stockholder  in  a  corporation 
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afterward  to  be  formed.  Most  courts  hold  that  such 
subscriptions  are  in  the  nature  of  offers  which  may 
be  accepted  by  the  corporate  authorities  when  the  or* 
ganization  is  complete,  when  they  become  binding 
upon  both  parties  forthwith.  But  this  leaves  the 
subscriber  free  to  retract  the  offer  and  the  corporation 
free  to  reject  it. 

§  734.  Payment  of  subscriptions. — A  subscription 
for  shares  implies  a  contract  to  pay  for  them  when- 
ever payment  is  properly  demanded  by  the  corpora- 
tion, whether  there  is  express  promise  to  pay  or  not.1 

J  735.  Calls — Necessity  for. — But  before  the  cor- 
poration can  sue  its  stockholders  to  enforce  payment 
of  the  whole  or  any  part  of  their  subscriptions,  a 
"call"  must  usually  be  made,  unless,  by  the  terms 
of  the  subscription,  the  time  of  payment  is  ex- 
pressly fixed.  A  call  is  a  declaration  by  the  proper 
officers  of  the  corporation,  usually  the  directors,  that 
the  whole  or  some  specified  part  of  the  subscriptions 
for  stock  are  required  to  be  paid  into  the  corporate 
treasury. 

After  a  call  has  been  lawfully  made,  the  propor- 
tion of  the  subscription  included  therein  becomes  a 
legal  debt  due  from  the  stockholder  to  the  corpora- 
tion, which  may  enforce  payment  by  an  ordinary 
action  at  law,  and  corporate  creditors  may  reach  it 
by  garnishment. 

§  736.  most  be  impartial — Notice. — Calls  must  be 
impartial  and  must  bear  upon  all  the  stockholders 
alike,  in  proportion  to  the  number  of  shares  each 
holds. 

There  is  authority  for  and  against  the  rule  that  the 
corporation  may  sue  for  subscriptions  without  first 
notifying  the  stockholders  that  a  call  has  been  made. 
By  statute,  in  some  states,  and,  in  many  cases,  by 

1  In  the  New  England  states  it  seems  that  the  promise  to  pay 
mast  be  express,  unless  the  charter  in  term  obligates  the  sub- 
scriber to  pay,  otherwise  the  only  remedy  of  the  corporation  for 
non-payment  of  subscriptions  is  to  declare  a  forfeiture  of  the 
shares. 
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the  terms  of  the  charter  or  articles,  notice  of  calls 
must  he  given  before  an  action  against  the  stock* 
holders  will  lie. 

Even  before  a  call  has  been  made  the  liability  of 
the  shareholders  to  contribute  the  amount  of  their 
shares  is  deemed  equitable  assets  of  the  corporation, 
which  may  be  reached  in  equity  by  corporate  cred- 
itors, provided,  usually,  that  there  is  no  other  cor- 
porate property.1 

§  737.  Payment  for  shares. — As  a  general  rule, 
every  subscriber  for  stock  is  bound  to  pay  for  his 
shares,  in  money  or  money's  worth,  at  their  full  par 
value,  and  any  agreement  between  an  individual 
stockholder  and  the  managing  officers  of  the  corpo- 
ration, by  which  such  payment  is  sought  to  be  dis- 
pensed with  or  evaded,  is  contrary  to  law,  and  may 
be  impeached  by  corporate  creditors  and  non -assent- 
ing stockholders.  So  far,  at  least,  as  creditors  are 
concerned,  this  results  from  the  just  and  well  estab- 
lished doctrine  that  the  capital  stock  of  a  moneyed 
corporation,  whether  actually  paid  in  or  only  con- 
tracted to  be  paid  in,  is  a  trust  fund  for  the  payment 
of  its  debts.*  A  different  rule  would  enable  the  cor- 
poration to  deceive  the  public  by  an  appearance  of 
wealth  which  it  does  not  in  fact  possess.  Creditors, 
in  other  words,  have  the  right  to  insist  that  the  cap- 
ital stock  of  the  company  shall  be  fully  paid  in  good 
faith,  so  far  as  it  is  subscribed,  and  so  far  as  such 
payment  is  necessary  to  the  satisfaction  of  their  debts. 
Fictitiously  paid-up  stock  is  sometimes  called  watered 
stock,  and  all  stock  issued  as  paid  up,  but  whose  full 
par  value  has  not  been  paid  to  the  corporation,  is 
watered,  to  the  extent  that  its  par  value  exceeds 
the  value  actually  paid  into  the  corporate  treasury. 

Such  issues,  it  has  been  held,  can  not  be  impeached 
by  stockholders  who  participated  in  the  transaction. 
But  non-assenting  stockholders  may  complain  and 
have  such  issues  of  stock  annulled,  for  they  are  ob- 

1  Post,  f  7S8.  •  Post,  §  787,  et  seq. 
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viously  unjust  to  those  who  have  paid,  or  obligated 
themselves  to  pay,  the  full  par  value  of  their 
shares,  in  the  just  expectation  that  others  will  do 
the  same. 

§738.  Same. — In  what  subscriptions  may  be  paid. 
—Unless  the  statute  or  charter  requires  payment  in 
cash,  shares  may  be  paid  for  in  whatever  species  of 
property  the  company  might  purchase  without  vio- 
lating its  charter.  Thus,  payment  for  stock  in  a 
railroad  maybe  made  in  railroad  iron.  So,  payment 
may  be  made  in  labor,  and  so  long  as  the  company 
receives  money  or  money's  worth  up  to  the  actual 
par  value  of  its  shares,  no  one  can  complain.  Of 
course,  where  the  subscription  is  not  expressly  pay- 
able in  labor  or  property,  the  company  may  demand 
cash. 

Where  labor  or  property  are  taken  in  payment  of 
subscriptions,  however,  there  is  room  for  great  abuse. 
Stock  is  often  issued  for  property  or  services  esti- 
mated at  highly  fictitious  values.  Where  payment 
is  made  in  labor  or  property,  at  an  intentional  over- 
valuation, creditors  of  the  company  may,  of  course, 
complain,  and  a  gross  and  palpable  overvaluation  is 
strong  if  not  conclusive  evidence  of  fraud. 

It  also  follows  that  the  corporation  has  no  power, 
as  against  its  creditors,  to  release  its  stockholders 
from  the  payment  of  their  subscriptions,  otherwise 
than  by  a  forfeiture  of  their  shares  for  the  non-pay\ 
ment  of  calls.  ; 

§  739.  Miscellaneous  remedies  on  subscriptions. —  \ 
Statutes  in  some  states  give  the  corporation  the  right 
to  enforce  a  forfeiture  of  the  shares  of  stockholders 
who  are  delinquent  in  paying  calls.  The  remedy 
thus  afforded  is  usually  cumulative  only.  A  timely 
tender  of  the  sum  due  will  usually  prevent  a  forfeit- 
ure, and  a  threatened  illegal  forfeiture  may  be 
enjoined. 

•    §  740.   Defenses. — By  the  great  weight  of  author- 
ity,  subscriptions  are  upon  the  implied  condition 
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that  the  wholp  of  the  capital  stock  be  subscribed, 
unless  it  is  otherwise  specially  stipulated  in  the  arti- 
cles, or  charter,  or  in  the  contract  of  subscription  it- 
self. Unless  the  case  falls  within  one  of  these  excep- 
tions, therefore,  it  is  a  good  defense  to  an  action  for 
non-payment  of  calls  that  the  full  capital  stock  has 
not  been  subscribed  for. 

§  741.  Express  conditions, — A  conditional  sub- 
scription is  one  by  which  the  subscriber  is  not  bound 
to  pay  until  after  the  performance  by  the  corporation 
of  some  specified  act,  or  the  occurrence  of  some  other 
event.  Subscriptions  of  this  clas§  made  to  obtain 
incorporation  are  of  doubtful  validity.  Where  the 
corporation  is  already  lawfully  organized  and  author- 
ized to  transact  business,  such  subscriptions  are  val- 
id. But  the  condition  must  appear  in  the  subscrip- 
tion itself,  as  oral  evidence  will  not  be  admitted  to 
show  that  a  written  subscription,  absolute  on  its 
face,  is  conditional  merely. 

§  742.  Other  defenses. — The  failure  of  a  corpora- 
tion to  tender  a  certificate  of  stock  is  no  defense  to 
an  action  for  calls,  for  the  subscriber  has  a  complete 
remedy  to  compel  its  issuance.  The  insolvency  of 
the  corporation  and  failure  of  the  enterprise  are  of 
course  no  defense,  particularly  when  the  money  is 
needed  to  pay  corporate  debts.  Such  defenses  as 
ftfaud,  infancy,  and  the  like,  depend  very  largely 
upon  general  principles. 

§  743.  Cancellation  of  subscriptions  and  release  of 
subscriber. — A  subscriber  for  stock  may,  as  between 
himself  and  the  corporation,  and  other  subscribers, 
surrender  his  stock  and  be  released  from  his  liability 
to  pay  in  his  subscription.  But  such  releases  will 
be  valid  only  where  all  the  other  subscribers  or 
stockholders  unanimously  consent. 

§  744.  Certificates  of  stock — Form  and  nature. — A 
stockholder  who  has  fully  paid  in  the  amount  of  his 
shares,  in  compliance  with  his  contract  of  subscrip- 
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tion,  is  entitled  to  what  is  called  a  stock  certificate, 
or  certificate  of  shares,  and  may  sue  to  compel  its 
/issue  by  the  corporate  officers,  if  it  is  improperly 
withheld. 

Such  certificate  is  not  the  shares  themselves,  but 
the  evidence  merely  of  the  shareholder's  rights,  and 
one  may  be  a  shareholder  and  entitled  to  vote  and 
take  dividends,  though  no  certificate  has  ever  been 
issued  to  him.  Certificates  of  stock  are  commonly  in 
the  following  form: 

Phoenix  Land  and  Lumber  Company. 

Number.  Shares. 

210.  60. 

This  certifies  that  W.  R.  Jones  is  the  owner  of  fifty  shares  of 
the  capital  stock  of 

The  Pbkenix  Land  and  Lumber  Company, 

A  corporation  duly  organized  under  the  laws  of  the  state  of  Wis* 
consin.  Said  stock  is  fully  paid  and  non-assessable,  and  is  trans* 
ferable  only  on  the  books  of  the  company  in  person  or  by  attor- 
ney, on  return  of  this  certificate  properly  signed. 

In  Witness  Whereof,  Said  company  has  caused  these  presents 
to  be  subscribed  by  its  President  and  Secretary,  and  its  corporate 
seal  to  be  affixed  at  Milwaukee,  this  10th  day  of  June,  A.  D.  1805. 

B.  A.  White,  President. 

[Seal.]    Nathan  Allen,  Secretary. 

§  745.  'Sale  and  transfer  of  shares. — Like  other 
kinds  of  personal  property,  shares  of  stock  are  capa- 
ble of  being  disposed  of,  without  restriction,  at  the 
pleasure  of  the  owner. 

A  mere  agreement  for  the  sale  and  purchase  of 
shares  in  the  future  is  governed  by  the  same  principles 
which  apply  to  other  executory  contracts  for  the  sale 
of  personal  property.  Such  an  agreement  does  not 
constitute  the  purchaser  a  shareholder  until  it  be- 
comes executed,  and,  upon  breach,  the  ordinary  rem- 
edy of  the  buyer  against  the  seller  is  by  suit  for 
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money  damages.  Equity  will  sometimes  decree  spe- 
cific performance  of  a  contract  for  the  purchase  and 
sale  of  shares,  but  not  where  the  same  stock  is  pro- 
curable in  the  market. 

§  746.  Executed  contract. — Where  a  contract  for 
the  sale  of  shares  is  fully  executed,  the  title  to  them 
vests  in  the  purchaser,  who  becomes  a  shareholder 
immediately.  A  complete  novation  of  the  contract 
of  membership  is  thereby  effected.  The  outgoing 
shareholder  loses  all  right  to  participate  in  the  man- 
agement and  profits  of  the  company,  and  is  no 
longer  liable,  independent  of  statute,  to  contribute 
further  to  the  capital  of  the  concern.  The  purchaser, 
on  the  other  hand,  becomes  liable  for  calls  and  enti- 
tled to  vote  and  take  dividends.1 

§  747.  How  transfer  effected — form  of  assignment. 
— There  are  three  steps  to  be  taken  in  a  transfer  of 
shares.  The  first  step  is  the  assignment  of  the  certifi- 
cate of  shares.  In  practice,  this  is  effected  by  a 
formal  instrument  of  transfer,  usually  on  the  back  of 
the  certificate,  signed  by  the  transferrer  and  followed 
by  the  delivery  of  the  certificate  to  the  transferee.  The 
assignment,  which  is  usually  in  the  following  form, 
need  not  be  under  seal : 

For  value  received  I  hereby  sell,  assign,  and  transfer  onto  John 
Walker  all  the  shares  of  stock  within  mentioned,  and  appoint 
Ellis  Howe  my  true  and  lawful  attorney  to  make  the  necessary 
transfer  on  the  books  of  the  company. 

Witness  my  hand  and  seal  this  30th  day  of  July,  1895. 

W.  B.  Jones    [Seal.] 

The  names  of  the  transferee  and  of  the  attorney, 
who  is  usually  the  secretary  of  the  corporation,  may 
be  filled  in  at  the  time  of  the  transfer,  or  the  spaces 
for  these  names  may  be  left  blank.  If  they  are  left 
blank  the  purchaser  may  transfer  the  certificate  to  a 
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second  purchaser  by  mere  delivery,  and  these  trans- 
fers may  continue  indefinitely.  Any  purchaser  who 
desires  to  be  registered  as  a  shareholder  is  authorized 
to  fill  in  the  blanks  with  his  own  name,  and  with 
that  of  an  attorney  of  his  own  selection,  and  to  pro- 
cure a  registry  on  the  books  of  the  company. 

§  748.  Registry  of  the  transfer. — The  second  step 
is  to  procure  registry  oh  the  books  of  the  company. 
The  incorporating  statutes  or  charters  or  the  by-laws 
of  most  corporations,  provide  that  shares  will  be  trans- 
ferable only  on  the  books  of  the  company.  The  ob- 
ject of  such  provisions  is  to  provide  the  company 
and  persons  dealing  with  it  the  means  of  ascertain- 
ing who  are  the  stockholders.  As  between  transferrer 
and  transferee,  the  transfer  is  good  without  registry, 
from  the  moment  the  certificates  are  assigned.  The 
corporate  officers  are  bound,  and  may  be  compelled 
to  register  as  a  shareholder  the  lawful  assignee  of  the 
certificates.  But  before  registering  the  transfer  and 
issuing  a  new  certificate  in  the  name  of  the  trans- 
feree, the  officers  of  the  company  should  satisfy 
themselves  that  both  the  certificate  and  the  assign- 
ment are  genuine. 

§749.  Cancellation  of  old,  issue  of  new  certifi- 
cates.— The  third  step  is  the  cancellation  of  the  old 
certificate  and  the  issue  of  a  new  one  to  the  purchaser 
in  its  place  and  in  the  name  of  such  purchaser. 
The  corporation  has  a  right  in  every  case  to  insist 
upon  a  surrender  and  cancellation  of  the  old  certifi- 
cate before  issuing  a  new  one. 

§  750.  Effect  of  failure  to  register. — As  a  general 
rule,  a  corporation  is  bound  to  recognize  as  its  share- 
holders only  those  who  are  registered  as  such  upon 
its  books.  An  unregistered  shareholder  can  not  vote 
at  corporate  meetings.  So,  the  corporation  is  pro- 
tected in  paying  dividends  in  good  faith  to  one  reg- 
istered as  a  shareholder,  though  the  certificates  were 
assigned  before  the  dividend  was  declared.  So,  if 
the  transfer  is  unregistered,  the  assignor  and  not  the 
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assignee  may  be  liable  for  calls.  But  it  is  usually 
the  duty  of  the  assignor  of  certificates  to  account  to 
the  assignee  for  dividends  declared  and  received  sub* 
sequently  to  the  assignment,  without  regard  to  reg- 
istry. The  holder  of  certificates  may  be  liable  to  re- 
fund calls  which  the  assignor  has  been  forced  to  pay, 
and  the  courts  will  compel  the  corporation  having 
notice  of  them  to  respect  the  equitable  rights  of  un- 
registered shareholders  in  the  payment  of  dividends 
and  in  the  distribution  of  corporate  assets  upon  dis- 
solution. 

As  to  the  rights  of  creditors  of  a  registered  share- 
holder who  seek  to  reach  his  shares  by  attachment 
or  execution,  after  he  has  assigned  his  certificates, 
but  before  they  have  been  registered  in  the  name  of 
the  purchaser,  the  courts  do  not  agree.  If  the  levy 
is  made  before  the  creditor  has  notice  of  the  trans- 
fer, many  courts  hold  that  it  is  good  against  a  prior 
assignee  of  the  certificates.  Other  courts  hold  thai 
the  assignee  of  the  certificates  is  protected  against 
subsequent  purchasers  and  attaching  creditors. 

§  751 .  Bona  fide  purchasers  of  stock. — There  seems 
to  be  some  difference  of  opinion  as  to  whether  certifi- 
cates of  shares  are  negotiable  or  only  giom-negotia- 
ble,  or  whether  bona  fide  purchasers  of  them  are  pro- 
tected in  their  right  to  the  shares  solely  upon  the 
ground  of  estoppel.  But  the  bona  fide  purchaser  of 
certificates  of  stock  from  one  who  has  procured  a 
transfer  to  himself  by  fraud  is  protected  upon  the 
same  principles  that  apply  in  cases  of  tangible  prop- 
erty.1 Where  one  indorses  certificates  with  a  blank 
assignment  and  intrusts  them  to  an  agent  or  bailee, 
and  the  latter,  in  breach  of  trust,  transfers  them  to 
a  bona  fide  purchaser  for  value,  the  latter  may  hold 
them  ad  against  the  former  owner.  But  one  who 
purchases  lost  or  stolen  certificates  of  stock,  however 
innocent  he  may  be,  gets  no  title,  even  though  they 
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were  indorsed  in  blank  before  the  loss  or  theft  oc- 
curred. 

The  owner  of  a  certificate  of  stock  which  is  claimed 
to  have  been  lost  may  obtain  a  new  certificate  by 
giving  to  the  corporation  security  against  the  reap- 
pearance of  the  old  one  in  innocent  hands. 

The  rights  of  the  transferee  of  stock  in  cases  of 
forgery  depend  largely  upon  whether  there  has  been 
a  registry  intervening  between  the  forgery  and  the 
transfer  to  himself.  If  the  corporation  has  regis- 
tered as  a  stockholder  the  holder  of  a  certificate 
forged  throughout,  or  with  a  forged  assignment,  and 
issued  to  him  a  new  and  apparently  valid  certificate, 
a  bona  fide  purchaser  of  the  latter  may  claim  all  the 
rights  of  a  stockholder  as  against  the  corporation. 

5  752.  Same — Shares  held  In  trust.— Shares  of 
stock  may  be  held  in  trust  by  one  person  for  the  ben- 
efit of  another  or  others.  Unless  expressly  author- 
ized to  do  so  by  the  terms  of  the  trust  the  trustee  has 
no  power  to  sell  the  stock  or  change  the  form  of  the 
investment.  Both  the  corporation  and  third  parties 
who  are  chargeable  with  notice  or  knowledge  of  the 
trust  must  respect  the  rights  of  the  beneficiary. 
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CHAPTER  XXXVIII. 

MANAGEMENT   OF   CORPORATIONS. 

§  753.  Management  in  general, — As  a  corporation 
is,  for  most  purposes,  an  artificial  person  or  entity, 
it  can  not  act  except  through  its  members,  or  through 
officers  or  agents  directly  or  indirectly  authorized  to 
represent  it.  The  distribution  of  the  various  powers 
and  functions  among  the  different  bodies  within  the 
corporation  and  among  its  different  officers  and 
agents  therefore  requires  some  discussion. 

§  754.  Power  of  the  majority — Scope  and  nature 
of  powers. — Every  person  who  becomes  a  member  of 
a  corporation  aggregate  by  purchasing  and  holding 
its  shares  agrees,  by  necessary  implication,  that  he 
will  be  bound  by  all  acts  and  proceedings  within  the 
scope  of  the  powers  and  authority  conferred  by  the 
charter  which  shall  be  adopted  and  sanctioned  by  a 
vote  of  the  majority  of  the  corporation,  duly  taken 
and  ascertained  by  law. 

The  power  of  the  majority  to  bind  the  corporation, 
however,  is  derived  from  the  charter,  and  they  ctfn 
not  bind  it  by  any  transaction  outside  the  scope  of 
its  chartered  purposes.  Neither  is  the  corporation 
bound  by  their  action  unless  it  is  taken  at  a  regu- 
larly convened  and  lawfully  conducted  stockholders' 
meeting,  or  is  subsequently  ratified.  Ordinarily,  the 
acts  that  the  majority  may  directly  do  toward  manag- 
ing the  corporation  and  shaping  its  policy  are  few 
in  number.  This  is  due  to  the  fact  that  the  direct 
powers  of  management  are  usually  vested  in  a  select 
body  of  men,  called  directors,  whom  the  majority 
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elect  in  the  hope  and  expectation  that  it  will  carry 
out  their  wishes.  The  directors  derive  their  au- 
thority and  discretionary  powers  from  the  charter, 
and  in  the  lawful  exercise  of  such  authority  and  dis- 
cretion the  majority  of  the  shareholders  can  not 
override  or  control  them. 

The  principal  powers  of  the  majority  are  three  in 
number:   (1)  The  elective  power;  (2)  the  legislative- 
power;   (3)   the  power  to  decide  upon  important 
changes  in  the  company's  business. 

§  755.  The  elective  power. — The  power  to  elect 
the  directors  or  managing  board  of  a  stock  corpora- 
tion is  vested  in  the  whole  body  of  shareholders. 
Usually  this  is  the  limit  of  the  elective  power,  the 
power  to  choose  a  president  and  to  elect  or  appoint 
other  corporate  officers  or  agents  being  vested,  as  a 
rule,  in  the  board  itself,  or  in  officers  or  agents 
elected  or  appointed  by  the  board.  This  is  a  matter 
depending  largely  upon  statute  or  charter  regula- 
tions .  v 

§  756.  Legislative  power  of  the  majority — By- 
laws.— The  majority  may  make  reasonable  rules  for 
the  better  government  of  the  company.  These  are 
termed  by-laws,  and  when  lawfully  enacted  are  bind- 
ing upon  all  its  members.  But  in  order  to  be  valid 
they  must  be  reasonable  and  operate  upon  all  alike 
and  in  harmony  with  the  charter  or  articles  of  in- 
corporation and  with  the  general  law  of  the  land.  By- 
laws are  not  binding,  as  a  rule,  except  upon  the 
members  of  the  corporation  itself.  But  third  parties 
dealing  with  a  corporation  with  knowledge  of  a  by- 
law governing  the  conduct  of  its  business  will  usually 
be  bound  thereby  on  the  assumption  that  it  forms  a 
part  of  the  contract  by  reason  of  assent  implied 
from  silence,  or  that  it  constitutes  a  known  limita- 
tion upon  the  powers  of  the  officer  or  agent  with 
whom  they  deal.  Persons  having  no  notice  or  knowl- 
edge of  corporate  by-laws  are  not  usually  bound  by 
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them.  In  this  respect  a  mere  by-law  differs  from  a 
provision  of  the  charter  or  articles  of  association.1 

§  757.  Changes  In  the  company's  business, — A  ma- 
jority of  the  shareholders  may  sometimes  exercise 
power  in  deciding  upon  important  changes  in  the 
company's  business.  But  the  power  to  do  so  is  usu- 
ally conferred  by  statutes,  which  often  require  the 
action  of  more  than  a  mere  majority  in  the  ordinary 
sense  of  the  term.  In  the  absence  of  statute  or  a  pro- 
vision in  the  charter  or  articles,  the  majority  can  not 
bring  about  a  consolidation  with  another  company, 
consent  to  a  material  and  fundamental  change  in  or 
amendment  to  the  company's  charter  or  articles  of 
organization,  or,  according  to  most  authorities,  sur- 
render its  franchises  to  the  state. 

§758.  Corporate  meetings. — The  majority  can 
bind  the  company  by  its  vote  only  when  acting  at  a 
regularly  convened  and  lawfully  conducted  corporate 
meeting.  We  will,  therefore,  in  a  general  way,  con- 
sider: 

( 1 )  What  constitutes  a  majority  of  the  stockhold- 
ers empowered  to  bind  the  company,  and 

( 2 )  How  the  meeting  should  be  called  and  con- 
ducted in  order  that  its  action  may  be  binding  upon 
the  corporation  or  any  of  its  members  who  dissent. 

§  759.  Majority — Quorum, — If  the  meeting  is  prop- 
erly called  it  is  not  necessary  that  all  the  stockhold- 
ers be  present.  In  the  absence  of  a  by-law,  or  of 
statutes,  or  charter  provision  to  the  contrary,  those 
who  actually  assemble  at  a  corporate  meeting,  regu- 
larly and  properly  convened,  constitute  a  quorum  for 
the  transaction  of  business,  and  the  majority  of  votes 
cast  by  them  will  determine  the  action  of  the  corpo- 
ration. But  it  is  commonly  provided  that  a  numeri- 
cal majority  of  the  stockholders,  or  those  who  hold 
the  majority  of  the  outstanding  stock,  shall  consti- 
tute a  quorum. 

At  common  law  each  member  of  the  corporation 
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had  a  vote  and  a  majority  meant  a  numerical  ma- 
jority. But  now,  by  statute  in  most  states,  or  by 
charter  or  by-law,  or  by  well  established  usage,  each 
shareholder  has  one  vote  for  each  share  of  stock  that 
he  owns.  A  majority,  therefore,  commonly  means 
not  a  definite  number  of  persons,  but  a  definite  num- 
ber of  shares,  usually  the  majority  of  shares  legally 
voted . 

§  760.  Cumulatiye  voting. — The  constitutions  or 
statutes  of  several  states  provide  for  what  is  called 
cumulative  voting,  whereby  it  is  possible  for  a  minor- 
ity in  interest  to  elect  to  the  board  of  directors  a 
minority  of  their  own  choosing.  Each,  stockholder 
may  cast  for  one  director  a  number  of  votes  equal  to 
the  number  of  his  shares  multiplied  by  the  whole 
number  of  directors  to  be  voted  for. 

§  761.  Toting  by  proxy. — At  common  law  the 
shareholder  must  vote  in  person.  Now,  by  statute, 
charter  or  by-law  a  shareholder  may  appoint  a  person 
called  a  proxy  to  vote  his  shares  for  him.  Such  an 
authority  is  usually  conferred  by  a  writing,  also 
called  a  proxy,  as  to  the  genuineness  of  which  the 
corporate  officers  may  require  reasonable  evidence. 

§  762.  Who  may  vote. — Ordinarily,  only  registered 
shares  can  be  voted.  A  trustee  of  shares  has  a  right 
to  vote  them  as  a  part  of  his  power  to  manage  the 
trust  properly.  But  a  pledgee  of  stock  has  no  right 
to  vote  it  as  against  the  pledgor.  A  partner  may  vote 
shares  held  by  the  firm,  and  an  executor  may  vote 
those  held  by  the  estate.  The  corporation,  however, 
can  not  vote  its  own  unissued  shares,  or  even  such 
shares  as  were  previously  issued  and  subsequently 
acquired  by  it. 

§763.  Place  of  meeting* — While  the  directors 
may  meet  elsewhere,  the  stockholders  must  meet 
within  the  state  of  incorporation. 

§  764.  Who  may  call  meeting. — The  question  of 
who  may  call  a  meeting  of  stockholders  has  appar- 
ently been  left  by  statutes  and  decisions  at  very  loose 
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ends.  But  the  power  undoubtedly  resides  in  the  di- 
rectors, who,  if  they  neglect  to  act  for  the  purpose  of 
perpetuating  themselves  in  office,  may  be  compelled 
by  the  courts  to  call  a  meeting. 

§  765.  How  the  meeting  is  called — Notice. — As 
each  shareholder  has  a  right  to  be  present  at  a  cor- 
porate meeting,  not  only  for  the  purpose  of  casting 
his  vote,  but  to  enable  him  to  exert  his  influence  by 
argument  and  persuasion  upon  his  fellow-members, 
every  shareholder  must  be  properly  notified  of  every 
meeting  before  it  is  held.  If  the  charter  or  by-laws 
fix  the  time  and  place  of  regular  meetings,  this  is 
notice  enough,  but  if  extraordinary  business  is  to  be 
transacted  at  a  regular  meeting,  special  notice  must 
be  given,  specifying  the  nature  of  the  business  to  be 
done.  If  the  meeting  is  special,  notice  must  be 
given  to  every  member,  specifying  the  time  and  place 
of  holding  it  and  the  nature  of  the  business  to  be 
transacted.  Matters  not  mentioned  in  the  notice 
can  not  lawfully  be  acted  upon. 

But  it  is  immateria1  that  no  notice  was  given,  or 
that  the  notice  given  was  defective,  if  all  the  share- 
holders are  present  and  participate  in  the  meeting 
without  objection.  So,  if  all  the  shareholders  sub- 
sequently acquiesce  in  what  was  done,  the  defect  is 
waived  as  to  all,  and  no  shareholder  can  complain 
who  actually  participated  in  a  meeting  irregularly 
convened. 


Officers  and  Agents — Their  Powers,  Duties  and  Lia- 
bilities. 


§  766.  The  directors. — The  active  management  of 
the  corporate  business  and  affairs  is  vested,  as  we 
have  seen,  in  a  select  body  of  men  called  directors  or 
trustees,  chosen  by  the  majority  in  the  manner  pre- 
scribed by  law.  The  directors  should  be  men  of  prob- 
ity* good  judgment,  and  practical  business  knowl- 
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edge  and  experience,  and  are  presumed,  at  least,  to 
be  chosen  because  they  possess  these  qualifications. 

In  all  business  corporations  directors  must  usu- 
ally, by  statute  or  charter,  be  shareholders.  Unless 
otherwise  provided,  ownership  of  a  single  share  is 
sufficient. 

§  767.  Term  of  office. — This  is  usually  fixed  at  a 
year  or  other  stated  period  either  by  statute,  charter, 
or  by-laws.  But  a  failure  to  elect  directors  at  the 
proper  time  does  not  dissolve  the  corporation,  and 
the  old  directors  hold  over  until  their  successors  are 
chosen. 

A  director  who  abuses  his  trust  may  usually  be  re- 
moved under  some  provision  of  law  or  charter  or  by 
the  courts. 

§  768.  Must  act  as  a  board* — As  a  general  rule  di- 
rectors must  act  as  a  board  and  not  separately,  and 
have  power  to  bind  the  corporation  only  when  acting 
together  as  a  board  at  a  meeting  duly  convened. 
When  not  convened  together  as  a  board,  they  are 
considered  as  acting  privately  and  unofficially,  and 
the  consent  of  a  majority  of  them  separately  given, 
or  even  of  the  whole  board,  has  been  held  not  bind- 
ing on  the  company. 

Usually  the  directors  can  not  delegate  their  dis- 
cretionary powers  to  any  other  body  or  individual, 
either  within  or  without  the  corporation. 

§  769.  Quorum. — Usually  the  majority  of  the  di- 
rectors constitute  a  quorum,  and  the  majority  of  that 
quorum  may  bind  the  corporation  by  its  resolutions; 
but  this  may  be  varied  by  either  statute  or  charter. 
Acts  done  by  less  than  a  quorum  may  be  ratified  at 
a  meeting  regularly  convened. 

§  770.  Calling  the  meeting. — Every  director  has  a 
right  to  be  present  at  a  meeting  of  the  board,  to  vote 
and  be  heard,  and  it  is  the  right  of  the  shareholders 
that  he  should  be.  A  meeting  of  the  directors  must 
be  held,  therefore,  upon  due  notice,  and  the  suffi- 
ciency of  the  notice  is  governed  by  principles  simi- 


§  771  MANAGEMENT  OF  CORPORATIONS.  333 

lar  to  those  applicable  in  the  case  of  stockholders' 
meetings. 

§  771.  Powers  of  the  directors. — It  is  a  funda- 
mental principle  that  the  authority  of  every  agent  of 
a  corporation  is  derived  directly  or  indirectly  from 
the  unanimous  agreement  of  the  shareholders,  as  ex- 
pressed in  their  charter  or  articles  of  association. 
The  board  of  directors  are  impliedly  authorized  to  do 
all  acts  which  are  proper  to  carry  out  the  company's 
chartered  purposes,  but  they  can  not  lawfully  depart 
from  these  purposes.  Within  the  scope  of  the  char- 
tered purposes,  however,  the  directors  are  invested 
with  wide  discretion,  in  the  exercise  of  which  they  can 
not  be  controlled  even  by  the  majority  of  the  stock- 
holders. But  the  shareholders  and  not  the  directors 
have  power  to  decide  upon  important  changes  in  the 
company's  business  and  to  determine  whether  or  not 
it  shall  be  wound  up. 

The  directors  have  no  authority  to  represent  the 
company  in  any  transaction  in  which  their  interests 
are  opposed  to  its-own. 

§  772.  Liability  to  stockholders  and  creditors. — 
The  directors,  acting  in  good  faith  and  with  reasonable 
skill  and  diligence,  are  not  liable  either  to  the  stock- 
holders or  to  the  creditors  of  the  corporation  for  losses 
caused  by  mere  honest  errors  in  judgment.  But  if 
they  act  fraudulently,  negligently,  or  in  violation  of 
the  company's  charter,  they  may  be  liable  to  stock- 
holders and  creditors  who  are  damaged  thereby. 

§  773.  Other  officers  and  agents. — The  president, 
in  the  absence  of  special  authority,  has  no  greater 
power  or  authority  than  any  other  director,  except 
that  he  is  the  presiding  officer  of  the  board.  But  he 
may  and  usually  does  have  more  extensive  powers  by 
force  of  express  provisions  in  the  company's  charter 
or  special  authorization  from  the  board  of  directors. 

§  774.  Secretary,  treasurer,  etc. — The  secretary  of 
a  corporation  is  usually  charged  with  the  custody  and 
control  of  the  corporate  books,  records  and  seals.  He 
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has  no  power  to  bind  it  by  contract  unless  specially 
authorized  to  do  so,  and  the  same  is  true  of  the  treas- 
urer, who  is  merely  the  custodian  of  the  corporate 
funds,  which  he  disburses  under  the  direction  of  the 
regular  managing  agents. 

The  cashier  of  a  bank  has  greater  inherent  power 
than  any  other  corporate  authority  except  the  board 
of  directors.  He  may  borrow  money  and  pledge  the 
bank's  securities,  extend  the  payment  of  a  note, 
certify  a  check,  and  bind  the  bank  by  a  variety  of 
other  acts. 

It  must  not  be  forgotten  that  the  corporation  may 
have  as  many  agents  endowed  with  such  author- 
ity as  the  exigencies  of  its  business  require.  Like  a 
natural  person  it  may  ratify  and  adopt  the  acts  of 
such  persons  as  assume,  without  authority,  to  act  as 
its  agents,  and  may  confer  an  authority  by  conduct 
as  well  as  by  express  words. 


V. 


CHAPTER  XXXIX. 

COPORATB  POWERS  WITH  RESPECT  TO  PROPERTY  AND 

CONTRACTS. 

Mode  of  Contracting. 

§  775.  Power  to  hold  property. — A  corporation  has 
implied  power  to  acquire  and  hold  any  property,  real  ^ 
or  personal,  which  may  be  necessary  or  convenient 
to  carry  on  its  business  and  effect  its  authorized  pur- 
poses, unless  expressly  forbidden  by  law.  But  it  can 
not  enter  into  a  valid  contract  for  the  acquisition  of 
property  for  purposes  foreign  to  its  charter,  and  in 
many  states  are  statutes  limiting  the  power  of  certain 
corporations  to  acquire  lands.  If  a  corporation  does 
acquire  lands  in  excess  of  its  lawful  powers,  however, 
the  state  alone  can  interfere  and  declare  a  forfeiture 
in  its  own  favor. 

§  776.  Validity  of  corporate  acts  and  contracts* — 
The  state  charters  corporations  or  permits  them  to 
be  formed  under  general  laws,  only  for  certain  pre- 
scribed purposes.  When  so  formed  they  are  invested 
with  the  qualities  of  individuality  only  so  far  as  may 
be  necessary  to  enable  them  to  accomplish  the  ends 
for  which  they  were  created.  If  a  corporation  steps 
aside  from  its  charter  purposes,  therefore,  and  at- 
tempts to  do  some  act  or  make  some  contract  not  ex- 
pressly or  impliedly  authorized  by  its  charter,  its 
conduct  is,  in  a  sense,  illegal  and  a  wrong  to  the 
state,  which  has  an  interest  in  restricting  within  due 
bounds,  for  the  public  good,  the  scope  of  corporate 
action.   Furthermore,  those  who  become  members  of 
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a  businesss  corporation  contribute  their  capital  for 
the  accomplishment  of  such  purposes  only  as  are 
specified  in  the  charter  or  articles  of  association,  and 
do  not  expect,  nor  are  they  bound,  to  hazard  it  in 
some  different  undertaking. 

All  persons  dealing  with  a  corporation  are  bound 
to  take  notice  of  its  powers,  for  its  charter  or  articles 
of  organization,  unlike  articles  of  copartnership,  are 
matter  of  public  law  or  record. 

Acts  and  contracts  beyond  the  scope  of  the  pur- 
poses for  which  a  corporation  is  created,  as  defined 
by  its  charter,  are  said  to  be  ultra  vires,  meaning,  lit- 
erally, beyond  the  lawful  power  or  authority,  not  of 
any  particular  officer  or  agent,  but  of  the  corporation 
itself.  Thus,  should  the  board  of  directors  of  a 
bank,  even  by  resolution  duly  made,  attempt  to  au- 
thorize its  agents  to  issue  policies  of  insurance,  the 
acts  of  such  agents  in  so  doing  would  be  ultra  vires. 

§  777.  The  effect  of  ultra  Tires  acts  and  contracts. 
— We  can  not  note  here  in  detail  the  effect  of  ultra 
vires  contracts,  both  because  of  the  magnitude  of  the 
subject  and  the  conflict  of  authorities.  But  it  is  set- 
tled law  that  if  the  unauthorized  contract  is  wholly 
executory  on  both  sides,  either  the  corporation  or 
the  other  party  may  set  up  as  a  complete  defense  that 
it  was  beyond  the  power  of  the  corporation  to 
make  it. 

Where  the  corporation  has  had  the  benefit  of  per- 
formance by  the  other  party  it  will  not  be  heard  to 
say  that  the  contract  was  ultra  vires  while  retaining 
the  fruits  of  the  unauthorized  transaction.  Either 
it  will  be  liable  upon  the  contract  itself,  or  else,  in 
courts  where  such  liability  is  denied,  it  will  be  liable 
in  equity  or  otherwise  to  restore  or  pay  for  what  it 
got,  and  conversely,  when  the  corporation  has  in 
good  faith  performed  its  part. 

§778.  What  acts  are  ultra  vires. — An  express 
grant  of  power  carries  with  it  by  implication  and  au- 
thorizes the  exercise  of  such  other  powers  as  are  nee- 
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essary  and  proper  to  carry  into  effect  the  principal 
power  granted.  No  act,  therefore,  which  is  neces- 
sary and  appropriate  to  the  attainment  of  the  ends 
for  which  the  corporation  was  organized  will  be 
deemed  ultra  vires  unless  expressly  prohibited  by 
statute  or  charter. 

In  some  cases  a  mere  comparison  of  the  corporate 
charter  or  articles  with  a  given  contract  will  reveal 
the  fact  that  the  latter  is  ultra  vires,  as  where  a  packet 
company  makes  a  contract  for  the  purchase  of  grain. 
But  while  the  purchase  and  operation  of  a  coal  mine 
by  a  railway  company  appears,  at  first  sight,  to  be 
unauthorized,  the  reverse  would  be  true  if  it  could 
not  otherwise  procure  a  reasonable  supply  of  coal  for 
its  locomotives. 

There  is  also  a  distinction  between  contracts  wholly 
outside  the  power  of  the  corporation  to  make  and 
those  apparently  within  the  scope  of  its  business  and 
purposes,  but  unauthorized  because  of  some  special 
and  undisclosed  circumstance.  Thus,  though  a  trad- 
ing corporation  may  issue  negotiable  paper  in  the 
transaction  of  its  business,  it  has  no  power  to  issue 
accommodation  paper.  But  a  bona  fide  holder  of  such 
paper  may  recover  against  the  company,  provided  he 
took  it  for  value  and  in  the  belief  that  it  was  business 
paper. 

§  779.  Remedies  for  ultra  vires  acts* — The  direc- 
tors of  a  corporation  may  be  answerable  to  the  corpo- 
ration itself  or  to  the  shareholders  for  damage  result- 
ing from  embarking  its  capital  or  property  in  ultra 
vires  transactions,  and  a  single  stockholder  may 
bring  suit  to  restrain  the  corporation  or  its  officers 
from  engaging  in  a  transaction  clearly  beyond  its 
powers.  Finally,  the  state  may,  through  its  appro- 
priate officers,  move  in  the  courts  to  restrain  unau- 
thorized acts  or  to  forfeit  the  charter  of  the  offending 
corporation.1 

1  Post,  §  802. 
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§  780.  Of  corporate  trusts,  so-called. — Without 
discussing  the  exact  meaning  of  the  word  trust  as  ap- 
plied to  corporations,  we  may  understand  it  in  the 
popular  sense  of  any  combination  between  corpora- 
tions engaged  in  a  given  business  by  means  of  which 
the  several  companies  interested  are  to  be  brought 
under  a  central  management,  with  a  view  to  control 
the  price  of  raw  material  and  the  output  and  price  of 
the  manufactured  product.  Such  combinations  have 
been  quite  generally  declared  illegal,  not  only  in  the 
sense  of  being  ultra  vires,  but  upon  grounds  of  general 
public  policy  as  in  restraint  of  trade.1 

§  781 .  Foreign  corporations. — It  is  generally  laid 
down  that  a  state  can  not  by  chartering  a  corporation 
confer  upon  it  a  legal  right  to  act  within  the  juris- 
diction of  another  state.  By  the  reciprocal  courtesy 
and  good-will  of  states,  however,  the  right  to  do 
business  within  their  borders  is  quite  generally  given 
to  corporations  organized  under  the  laws  of  other 
states.  But  this  right  or  privilege  is  subject  often  to 
numerous  qualifications  and  restrictions.  A  foreign 
corporation  has  no  right  to  do  in  another  state  what 
is  unauthorized  by  the  charter  granted  by  its  home 
state,  nor  can  it  lawfully  make  any  contract  abroad 
which  is  contrary  to  the  letter  or  policy  of  the  law 
there  prevailing. 

And  though  a  corporation  is,  in  one  sense,  a  per- 
son, and  is  a  resident  of  the  state  creating  it,  it  is  not 
a  citizen  in  the  sense  that  it  is  entitled  to  "  all  the 
privileges  and  immunities  of  citizens  in  every  other 
state,"  so  as  to  prevent  another  state  from  excluding 
it  altogether  from  doing  business  within  its  borders, 
or  from  discriminating  between  it  and  its  own  citi- 
zens or  corporations  by  imposing  special  taxes  or 
license  fees,  unless  such  tax  or  license  would  be  an 
interference  with  interstate  commerce.  It  is  a  citi- 
zen of  the  state  creating  it,  however,  wherever  rights 

1  For  farther  discussion  see  Thompson  on  Corp.,  §  6399,  tt  seq. ; 
Cook  on  Stockholders  (3d  Ed.),  §  503,  et  seq. 
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of  property  are  involved,  within  the  meaning  of  tho 
clause  of  the  constitution  which  extends  the  judicial 
power  of  the  United  States  to  controversies  between 
citizens  of  different  states. 


How  Corporate  Contracts  Are  Made. 

§  782.  Need  not  be  under  seal. — It  is  well  settled 
that  where  a  corporation  is  not  specially  restricted 
as  to  the  mode  of  contracting,  its  contracts  may  be 
made  just  as  a  natural  person  would  make  them,  and 
the  corporate  seal  need  only  be  used  in  executing 
such  deeds  and  instruments  as  would  require  a  seal 
if  they  were  executed  by  individuals.  The  corpora- 
tion may  adopt  as  its  seal  whatever  device  it  sees 
fit. 

§  783.  Drafting  and  executing  corporate  con- 
tracts.— A  deed  or  contract  of  a  corporation  should 
be  so  drawn  that  the  name  of  the  corporation  appears 
in  the  body  of  the  instrument,  and  not  the  name  of 
the  officer  or  agent  who  signs,  seals  or  acknowledge* 
it.  The  name  of  the  corporation  should  be  signed 
to  the  instrument,  and  then  should  follow  the  word 
"by"  and  the  signature  of  the  officer  or  agent.1 

§784.  Liability  for  torts. — Contrary  to  early 
opinion,  it  is  now  well  settled  that  corporations  are 
responsible  for  the  wrongs  committed  by  them,  un- 
der substantially  the  same  rules  that  govern  the  re- 
sponsibility of  natural  persons,  even  though  the  acts 
complained  of  as  wrongful  were  not  authorized  by 
the  company's  character. 

1  Ante,  §646,  et  seq. 
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LIABILITY   OF   SHAREHOLDERS   TO   CREDITORS. 

§  785.  Under  statutes. — Independent  of  special 
statute  or  charter  provisions,  a  shareholder,  the  full 
par  value  of  whose  shares  has  been  paid  in  to  the 
corporation,  whether  by  himself  or  some  previous 
owner,  sustains  no  personal  liability  to  the  creditors 
of  the  corporation,  even  though  it  be  insolvent,  un- 
less he  has  participated  in  or  benefited  by  some  act 
impairing  the  corporate  capital  when  viewed^  as  a 
trust  fund  for  creditors,1  or  has  expressly  agreed  to 
be  bound.  If  no  such  acts  have  been  done  or  par- 
ticipated in,  corporate  creditors  must  look  to  corpo- 
rate assets  alone,  and  can  not  call  upon  stockholders 
to  make  good  their  debts  by  supplying  a  deficiency 
of  assets.  It  is  this  feature  of  immunity  from  per- 
sonal liability  which  attracts  investors  in  corporate 
stocks,  and  leads,  in  many  cases,  to  the  formation  of 
incorporated  companies  in  preference  to  partner- 
ships. At  present,  however,  charters  and  general 
incorporation  laws  often  provide  that  the  sharehold- 
ers in  corporations  formed  under  them  shall  be  sub- 
ject to  some  individual  liability  to  creditors,  though 
their  stock  is  fully  paid  up.  In  some  few  states  the 
liability  is  general  for  all  of  the  company's  debts,  but 
oftener  it  is  restricted  to  an  amount  equal  to  the  par 
value  of  the  stockholders9  shares,  and  in  some  the 
liability  exists  only  as  to  certain  classes  of  creditors, 
as  servants  and  laborers.  Usually,  under  these  stat- 
utes, creditors  must  exhaust  their  remedies  against 

1  Post,  §  7S7,  et  seq. 
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the  corporation  before  proceeding  against  the  share- 
holders, 

§  786.  Liability  of  shareholders  to  creditors  where 
capital  is  impaired, — Independent  of  statute,  a  share- 
holder may  be  individually  liable  to  the  creditors  of 
the  corporation  where  it  is  insolvent  and  its  capital 
is  impaired.  The  liability  may  arise:  (1)  Where 
his  subscriptions  have  never  been  paid  to  the  corpo- 
ration in  money  or  its  equivalent,  or  (2)  where, 
though  his  subscriptions  were  fully  and  honestly 
paid  in,  he  has  participated  in  the  wrongful  diver- 
sion or  withdrawal 'of  the  capital  of  the  company  to 
the  injury  of  its  creditors. 

§  787.  Same — The  trust  fond  doctrine, — The  cap- 
ital stock  of  a  corporation  is  the  fund  or  resource 
with  which  it  is  enabled  to  commence  and  transact 
its  business,  and  is  the  basis  of  credit  held  out  to 
the  public,  upon  the  faith  of  which  third  persons 
are  presumed  to  trust  it.  In  short,  it  has  been  said 
that  the  capital  stock  of  a  corporation  is,  in  equity, 
a  trust  fund  for  the  payment  of  its  debts.  Creditors, 
therefore,  have  a  right  to  demand  that  it  shall  be 
fully  paid  up,  to  the  extent  that  it  has  been  sub- 
scribed, so  long  as  its  payment  is  necessary  to  the 
satisfaction  of  their  debts;  and  that  when  once  paid 
up,  that  it  shall  remain  unimpaired  so  long  as  their 
security  demands  it,  except  so  far  as  it  may  be  lost 
by  the  risks  incident  to  the  regular  prosecution  of 
the  business  of  the  company.  Full  powers  of  man- 
agement are  usually  reserved  to  the  company,  how- 
ever, free  from  any  interference  by  creditors  up  to 
the  point  where  the  assets  of  the  corporation  are 
brought  into  court  for  distribution. 

§  788.  Same — Unpaid  subscriptions. — Unpaid  sub- 
scriptions are  as  much  a  part  of  the  capital  and 
property  of  a  corporation  as  its  factory  or  roadbed . 
If  they  have  been  called  in  they  are  legal  debts  due 
the  company,  which  its  creditors  can  reach  by  gar- 
nishment  or  execution.     But  even  though  no  call 
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has  been  made,  subscriptions  are  equitable  assets 
'which  can  be  reached  by  creditors  with  the  aid  of 
a  court  of  equity,  which  will  authorize  a  receiver  to 
make  a  call  to  such  an  extent,  not  exceeding  the  sub- 
scriptions, as  may  be  necessary  to  pay  the  corporate 
debts.  Where  insolvency  is  threatened  stockholders 
frequently  seek  to  evade  the  payment  of  their  sub- 
scriptions, usually  in  one  of  three  ways:  First,  by  a 
cancellation  of,  or  withdrawal  from,  their  subscrip- 
tion contracts  with  the  consent  of  the  corporation; 
second,  by  a  release  from  their  obligation  to  pay  the 
full  par  value  of  their  stock,  as  by  obtaining  a  dis- 
charge upon  transferring  property  or  service  at  a 
fraudulent  overvaluation;  third,  by  a  transfer  of 
their  shares.  Equity  is  generally  able  to  defeat  such 
schemes.  The  first  two  of  these  methods  having 
been  somewhat  discussed,1  the  last  requires  a  word 
of  comment.  A  stockholder  may,  in  good  faith, 
dispose  of  his  shares  either  before  or  after  they  are 
ifully  paid  up.  If  they  are  unpaid  the  incoming 
shareholder  succeeds  to  the  liabilities  for  the  unpaid 
subscriptions,  as  well  as  to  the  privileges  of  a  share- 
holder. But  where  the  transfer  of  unpaid  stock  in 
a  failing  concern  is  made  to  a  mere  "man  of  straw," 
that  is,  to  one  known  to  be  insolvent  or  irresponsible, 
the  transfer  is  void,  both  as  to  creditors  and  the  other 
shareholders.* 

§  789 .  Same — Shareholders  receiving  back  capital. 
Not  only  have  corporate  creditors  a  right  to  insist 
that  the  corporate  capital  shall  be  fully  paid  in  as 
subscribed,  if  this  be  necessary  to  the  payment  of 
their  debts,  but  they  are  entitled  to  have  the  capital 
left  in,  and  to  follow  it  and  demand  it,  if  it  is  wrong- 
fully diverted  into  the  hands  of  the  shareholders. 
Thus,  while  profits  may  be  lawfully  distributed  as  div- 
idends, and  can  not  be  recovered  either  by  the  cor- 

1  Ante,  §§  737,  738. 

*  Some  statutes  preserve  the  liability  of  a  transferrer  of  unpaid 
shares  for  a  certain  time  after  transfer  takes  place.  See  San.  & 
Ber.  Ann.  Stat.  Wis.,  §  1756. 
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poration  or  its  creditors,  even  though  the  capital  is 
afterward  diminished  by  losses,  still  if  the  corpora- 
tion, under  the  guise  of  paying  dividends,  there  being 
no  profits,  actually  distributes  its  capital  among  its 
shareholders,  as  it  necessarily  must  in  such  cases,  the 
creditors  may  follow  it  into  the  hands  of  the  stock- 
holders receiving  it,  if  they  can  not  otherwise  realize 
their  debts.1  Upon  a  reduction  of  the  capital  stock 
by  authority  of  statute,  the  amount  of  capital  remain- 
ing over  and  above  the  capital  stock,  as  thus  reduced 
may  be  distributed  among  shareholders,  but  not  so 
as  to  impair  the  rights  of  existing  creditors. 

§  790.  Partnership  liability.  —  Many  authorities 
hold  that  where  an  attempt  to  form  a  corporation  has 
failed  because  some  requirement  of  statute  has  not 
been  complied  with,  the  members  of  the  company  are 
liable,  as  partners,  for  the  debts  of  the  concern.  But 
many  cases  hold  otherwise,  except  where  the  officers 
and  stockholders  who  participated  in  creating  the 
indebtedness  knew  that  there  had  been  no  lawful  in- 
corporation, or  the  defect  was  intentional. 

Where  a  partnership  has  been  sought  to  be  turned 
into  a  corporation,  but  the  organization  is  defective, 
the  members  continue  liable  as  partners. 

1  See,  also,  post,  §  794. 


CHAPTER  XLI. 

DISTRIBUTION   OF   PROFITS. 

Dividends. 

§  791.  Dividend  defined— Discretionary  with  di- 
rectors.— A  dividend  is  a  corporate  profit,  set  aside, 
declared  and  ordered  by  the  proper  corporate  author- 
ities, to  be  paid  to  the  stockholders  on  demand  or  at 
a  fixed  time.  In  most  cases  the  directors  have  sole 
power  to  declare  a  dividend.  It  is  for  them  to  de- 
termine, in  the  exercise  of  a  fair  and  honest  discre- 
tion, whether  any  or  all  of  the  profits  of  the  company 
shall  be  divided  among  the  shareholders,  and  to  fix 
the  time  and  place  of  payment.  It  may  be  the  part 
of  wisdom  for  them  to  use  accumulated  profits  to  es- 
tablish a  sinking  fund  for  the  payment  of  debts,  ir 
to  meet  future  losses,  or  to  apply  them  to  the  t?x- 
tension  of  the  company's  business.  The  courts  will 
rarely  interfere  to  compel  a  dividend,  unless  the  di- 
rectors withholding  it  are  acting  in  bad  faith  or  are 
clearly  abusing  their  discretion. 

§  792.  Dividends  must  be  equal  and  just. — All  the 
shareholders  (unless  there  be  preferred  shares)  are 
entitled  to  the  same  per  centum  of  profit  upon  their 
shares.  If  an  unfair  distribution  of  profits  is  threat- 
ened it  may  be  enjoined. 

§  793.  Exception — Preferred  stock. — Preferred  or 
guaranteed  stock  as  distinguished  from  common 
stock,  is  stock  the  owners  of  which  are  entitled  to 
receive  a  dividend  up  to  a  certain  percentage  upon 
their  shares  before  the  other  shareholders  are  enti- 
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tied  to  any  share  of  the  corporate  profits.  Such 
stock  is  usually  issued  when  the  company  has 
reached  such  a  crisis  in  its  affairs  that  it  must  have 
more  capital  or  suspend,  and  the  original  stockhold- 
ers, though  unwilling  to  invest  further  capital,  are 
willing  that  any  who  will  invest  shall  have  a  priority 
in  the  payment  of  dividends.  Such  preferred  share- 
holders are  not  creditors  of  the  corporation  and  enti- 
tled as  such  to  a  return  of  their  capital  at  all  events. 
The  rights  of  preferred  shareholders  depend  largely 
upon  the  special  terms  of  their  contract  with  the  com- 
pany as  evidenced  by  their  certificates. 

§  794.  A  debt  due  the  shareholder. — A  cash  divi- 
dend duly  declared  is  a  debt  due  from  the  company 
to  the  shareholder.  If  no  future  time  be  fixed  for  its 
payment  it  is  due  immediately,  and  the  stockholder 
may  sue  at  once  to  recover  it.  If  it  is  payable  at  a 
future  day,  it  may  be  sued  for  when  that  day  arrives. 
A  dividend  once  properly  declared  and  paid  out  of 
profits  can  not  be  recalled  by  the  corporation,  though 
a  dividend  declared  and  paid  where  there  are  no 
profits  may  be  fraudulent  as  to  creditors,  who  may 
compel  its  restoration  by  the  shareholders  if  this  is 
necessary  to  the  payment  of  their  debts. 

§  795.  Stock  dividends. — Whenever  the  directors 
are  authorized  to  issue  new  shares,  and  profits  exist 
which  may  be  lawfully  paid  out  as  dividends,  they 
m^ay  issue  to  the  then  shareholders  of  the  company 
an  amount  of  stock  equal  at  par  to  the  amount  of 
profits  on  hand,  retaining  such  profits  in  the  busi- 
ness.. This  is  called  a  stock  dividend.  It  merely 
changes  the  form  of  each  stockholder's  investment 
by  increasing  the  number  of  his  shares  and  diminish- 
ing their  value,  the  assets  of  the  corporation  remain- 
ing the  same  as  if  no  dividend  had  been  declared. 

§  796.  To  whom  dividends  belong — Vendor  and 
vendee, — The  law  refuses  to  investigate  the  question 
of  when  dividends  were  earned,  considering  them 
earned  the  moment  they  are  declared.     As  between 
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the  vendor  and  vendee  of  shares,  the  vendor  is  en- 
titled to  all  dividends  declared  before,  and  the  ven- 
dee to  all  dividends  declared  after,  the  transfer.  But 
the  parties  may  lawfully  change  this  rule  by  their 
express  agreement,  which  will  be  valid  as  between 
themselves.  The  corporation  need  not  look  beyond 
its  books,  however,  to  ascertain  who  are  its  stock- 
holders. Hence,  if  the  corporate  officers  have,  in 
good  faith,  paid  dividends  to  one  who  was  at  the 
time  a  registered  shareholder,  the  company  is  pro- 
tected, though  another  had  previously  purchased 
the  shares  and  taken  an  assignment  of  the  certifi- 
cates. But  the  company  is  probably  bound  to  recog- 
nize the  equitable  rights  of  an  unregistered  share- 
holder if  it  has  notice  of  them. 


CHAPTER  XLII. 


DISSOLUTION   AND  WINDING   UP  OP  CORPORATIONS. 

§  797.  Causes  of  dissolution. — The  dissolution  of 
a  corporation  takes  place  when,  from  any  cause,  it 
loses  the  franchise  which  it  derived  from  the  state  to 
act  in  a  corporate  capacity.  After  such  franchise  is 
lost  the  members  of  the  association  may  remain  to- 
gether and  assume  to  act  as  a  corporation,  but  such 
action  would  be  illegal,  and  would,  in  many  cases, 
render  them  liable  as  partners.  On  the  other  hand  a 
corporation  may  discontinue  and  wind  up  its  business 
without  a  forfeiture  or  surrender  of  its  franchises,  in 
which  case  it  still  continues  to  be  a  corporation  in 
theory  of  law,  and  may  sue  and  be  sued  as  such  should 
occasion  arise. 

The  dissolution  of  a  corporation  and  the  extinction 
of  its  franchises  may  occur  in  either  of  the  following 
ways: 

( 1 )  By  expiration  of  the  charter. 

( 2 )  By  failure  of  any  essential  part  of  the  corpo- 
rate organization,  provided  it  can  not  be  restored. 

( 3 )  By  surrender  of  its  franchises  with  the  consent 
of  the  state. 

(4)  By  legislative  enactment  if  no  constitutional 
provision  be  violated. 

(5)  By  forfeiture  of  its  franchises  and  judgment 
of  dissolution  obtained  in  a  proper  judicial  proceed- 
ing. 

(347) 
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§  798.  Expiration  of  charter. — If  a  corporation 
was  chartered  to  exist  for  a  limited  time,  or  until  a 
certain  day,  its  charter  will  expire  by  its  own  limi- 
tation at  the  expiration  of  the  time  or  the  arrival  of 
the  day  named.  Corporations  chartered  for  a  fixed 
time  are  in  this  respect  like  partnerships  for  a  term, 
except  that  mere  partners  can  continue  the  firm  be- 
yond the  term  by  unanimous  agreement,  while  the 
lawful  existence  of  a  corporation  can  not  be  contin- 
ued even  by  consent  of  all  its  members  beyond  the 
time  fixed  in  the  charter. 

The  corporate  existence  may  be  limited  to  expire 
upon  a  contingency,  as  where  the  charter  of  a  rail- 
road company  provides  that  unless  it  shall  begin 
and  complete  its  road  within  a  certain  time,  its  cor- 
porate existence  and  powers  shall  cease. 

§  799.  Loss  of  corporate  organization. — This  cause 
of  dissolution  has  its  only  important  application  in  the 
case  of  a  club  or  other  society  where  all  the  members  are 
dead.  In  stock  corporations  there  can  hardly  be  a 
failure  of  shareholders,  as  they  are  always  supplied 
from  those  who  take  the  shares  by  gift,  sale,  bequest 
or  under  the  statutes  of  distributions.  There  can  be 
no  time  when  the  shares  do  not  belong  to  some  per- 
sons, and  these  persons  will  be  the  corporation. 

§  800.  Surrender  of  franchises  to  the  state. — If 
the  whole  body  of  stockholders  agree  to  a  surrender 
of  the  corporate  franchises  to  the  state,  and  the  lat- 
ter accepts  such  surrender,  the  corporation  is  dis- 
solved. But  whether  the  majority  of  the  stockholders 
have  a  right  to  make  such  a  surrender  as  against  a 
dissenting  minority  may  not  be  clear  and  has  been  de- 
nied in  several  cases  where  the  corporation  was  solvent. 
Uncertainty  also  exists  as  to  the  method  by  which 
such  a  surrender  should  be  accepted  by  the  state,  or 
whether  any  acceptance  is  necessary  in  the  case  of  a 
mere  private  corporation  not  charged  with  the  per- 
formance of  any  public  duties.  In  many  of  the 
states,  however,  a  method  of  dissolution  is  prescribed 
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by  statute.  The  insolvency  of  a  corporation  does 
not,  of  itself,  dissolve  it,  nor  does  the  transfer  or  loss 
of  its  entire  property,  or  a  failure  to  elect  officers, 
nor  a  concentration  of  all  its  shares  in  one  person. 

§  801.  Legislative  enactment- — The  federal  con- 
stitution1 provides  that  "no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts.' '  The  char- 
ter of  a  private  corporation  is  held  to  be  a  contract 
between  the  state  on  one  hand  and  the  corporation 
on  the  other,  within  the  meaning  of  this  provision, 
and  hence,  unless  the  charter  itself  or  the  general 
law  existing  prior  to  the  formation  of  a  corporation 
reserves  to  the  state  the  power  of  amendment  or  re- 
peal, the  charter  can  not  be  altered  or  repealed  by 
the  legislature  without  the  consent  of  the  members 
of  the  corporation. 

§  802.  Dissolution  at  the  suit  of  the  state. — A 
private  corporation  may  be  dissolved  for  a  misuser 
or  nonuser  of  its  franchises  in  a  proceeding  institu- 
ted by  the  state  for  the  purpose  of  forfeiting  its 
franchises  and  right  to  exist  as  a  corporation,  and  in 
which  the  cause  of  forfeiture  and  the  forfeiture  itself 
are  judicially  ascertained  and  declared.  In  no  case 
will  dissolution  be  decreed  at  the  suit  of  a  mere  pri- 
vate individual. 

§803.  Same — Misuser. —  Continued,  willful  and 
flagrant  usurpation  or  abuse  of  power  on  the  part  of 
a  private  corporation  will  induce  the  courts  to  for- 
feit its  franchises  at  a  suit  of,  the  state.  Com- 
bining with  others  to  form  an  unlawful  trust  has 
been  held  to  warrant  a  judgment  of  dissolution. 
So  where  the  corporation  habitually  violated  its 
charter  by  engaging  in  unauthorized  transactions, 
or  had  filed  false  statements  of  its  financial  con- 
dition, a  judgment  of  dissolution  was  held  war- 
ranted, and  the  same  has  been  held  where  a  turn- 
pike or  railroad  company  allowed  its  road  or  track  to 
remain  habitually  out  of  repair.     Mistake  or  acci- 

1  §  10,  art.  1. 
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dental  excess  in  the  use  of  power  is  not  a  cause  of 
forfeiture. 

§  804.  Same— Nonuser. — With  an  ordinary  trad- 
ing or  manufacturing  company  the  state  has  little 
concern  whether  it  carries  on  business  and  makes 
use  of  its  franchises  or  not.  But  where  the  company 
is  possessed  of  other  franchises  besides  that  of  being 
a  corporation  merely,  the  public  may  have  a  direct 
interest  in  their  proper  and  continued  exercise.  For 
a  railroad  or  a  telegraph  company  to  abandon  its 
business  and  refuse  to  continue  it  for  the  public  ben- 
efit justifies  a  judgment  of  dissolution. 

The  statutes  of  many  states  have  also  provided 
that  certain  circumstances,  such  as  insolvency  and 
neglect  to  pay  debts  for  a  specified  time,  or  a  neglect 
to  use  its  franchises,  and  a  cessation  of  business,  shall 
be  deemed  a  dissolution  of  the  corporation  or  a  sur- 
render of  its  franchises  to  the  state. 

§  805.  Consequences  of  dissolution. — At  common 
law  the  dissolution  of  a  corporation  put  an  end  to  its 
existence  for  all  purposes.  It  could  neither  make 
or  take  contracts  or  grants  of  property,  or  sue  or  be 
sued.  All  actions  by  and  against  it  abated  and  fell 
to  the  ground ;  its  real  property  reverted  to  the  orig- 
inal grantor;  its  personal  property  went  to  the  crown, 
and  all  debts  due  to  and  from  it  were  extinguished. 
But  these  rules  grew  up  when  business  corporations 
were  almost  unknown,  and  are  inapplicable  to  stock 
corporations  of  the  present  day. 

Under  the  rules  of  modern  equity  the  property  of 
a  corporation,  including  debts  due  it,  is  as  much  a 
trust  fund  for  the  payment  of  creditors  after  disso- 
lution as  before,  and  the  right  of  the  stockholders  to 
share  in  it  after  the  debts  are  paid  is  fully  recognized 
and  protected.  When  a  corporation  is  dissolved, 
therefore,  courts  of  equity  will  lay  hold  of  its  prop- 
erty and  funds  and  distribute  them,  first,  in  the  pay- 
ment of  corporate  debts,  and  then,  if  there  be  any- 
thing remaining,  it  will  be  distributed  among  the 
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shareholders  who  are  the  real  donors  or  investors. 
Statutes  have  been  passed  in  many  states  to  facilitate 
the  winding  up  of  the  affairs  of  dissolved  corpora- 
tions, to  prevent  the  abatement  of  actions  pending 
by  and  against  them  at  the  time  of  dissolution,  and 
providing  that  they  may  sue  and  be  sued  as  a  corpo- 
ration for  a  certain  time  after  dissolution  takes  place. 


Authorities. 

Commentaries  on  the  Law  of  Corporations,  by  Sey- 
mour D.  Thompson  (1895),  in  six  volumes,  is  the 
most  exhaustive  work  on  the  subject.  More  access- 
ible works  are  Beach  on  Private  Corporations  (1891 ); 
Morawetz  on  Private  Corporations  (1886);  Cook  on 
Stockholders,  3d  ed.,  1894.  Elliott  on  Corporations, 
a  late  work  in  one  volume,  admirably  adapted  to  stu- 
dents' use,  contains  an  exhaustive  list  of  authorities 
on  corporation  law  as  well  as  a  valuable  collection  of 
cases. 

The  political  and  social  problems  growing  out  of 
the  multiplication  and  growth  of  corporate  enter- 
prises will  be  found  discussed  in  Lalor's  Encyclo- 
paedia of  Political  and  Social  Science,  1881,  and  in 
Cook  on  the  Corporation  Problem. 


CHAPTER  XLIII. 

SALES  OF  PERSONAL  PROPERTY. 

Nature  and  Formation  of  the  Contract. 

§  806.  Sale  defined  and  distinguished, — A  sale  of 
personal  property  may  be  defined  to  be  a  transfer  of 
the  general  or  absolute  property  in  a  thing  for  a 
price  in  money. 

A  sale  is  distinguished  from  a  gift  by  the  presence 
of  a  consideration,  and  from  a  barter  by  the  fact 
that  the  consideration  is  money  paid  or  promised  to 
be  paid,  a  barter  being  the  exchange  of  a  chattel  for 
something  other  than  money.  A  sale  differs  from  a 
bailment  in  that  it  divests  the  seller  of  his  entire 
title  to  the  thing  sold  and  vests  it  in  the  buyer, 
whereas  a  bailment  divests  the  bailor  of  his  posses- 
sion and  vests  it  in  the  bailee,  who  acquires  at  most 
a  special  or  qualified  interest  in  the  property  deliv- 
ered to  him,  the  general  property  or  title  stilly  re- 
maining in  the  bailor.1 

Most  important  to  be  borne  in  mind,  however,  is 
the  distinction  between  a  present  sale  of  chattels  and 
a  contract  to  sell  them  in  the  future,  though  the 
term  sale  is  sometimes  loosely  applied  to  both.  The 
former  is  always  called  a  sale ;  the  latter  is  often 
(and  more  properly)  called  a  contract  to  sell,  or  an 
executory  sale.  The  effect  of  a  present  sale  of  goods 
is  to  divest  the  seller  of  the  title  to  the  thing  sold  and 
vest  it  in  the  buyer.  This  change  of  title  may  take 
place  if  the  parties  so  intend,  even  though  the  posses- 

1  Post,  §§  906, 952. 
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8ion  remains  with  the  seller,  so  long  as- there  is  some- 
thing in  existence  belonging  to  the  seller  which  is 
capable  of  present  sale. 

If  the  sale  is  executory,  the  goods  remain  the 
property  of  the  seller  until  some  further  act  or  event 
converts  the  executory  contract  into  a  complete  and 
perfect  sale. 

§  807.  Importance  of  the  distinction. — The  dis- 
tinction between  an  executed  and  executory  sale  is 
important.  Thus,  it  is  clear,  that  if  the  contract  is 
an  executed  sale,  and  the  property  has  passed  to  the 
buyer,  any  subsequent  loss  or  damage  to  the  goods 
must  fall  upon  him,  because  he  is  the  owner  of  them. 
The  buyer,  not  the  seller,  is  ordinarily  the  proper 
person  to  bring  an  action  against  third  parties  for 
any  wrongful  interference  with  the  property.  If  the 
contract  be  executory,  however,  the  seller  is  still  the 
owner  of  the  goods,  and  any  loss  or  injury  to  them 
must  fall  upon  him,  and  he  is  the  proper  party  to 
bring  action  for  any  wrongful  interference  with  them 
by  third  parties. 

Until  the  sale  becomes  executed,  the  buyer  has  a 
mere  personal  right  against  the  seller  to  demand  per- 
formance of  the  contract.  He  has  no  title  to  the 
goods,  but  only  a  right  to  demand  that  the  seller 
shall  give  him  title  and  possession  according  to  the 
executory  agreement,  enforceable  by  an  action  for 
damages. 

Formation  of  the  Contract. 

§  808.  Who  may  sell. — The  ordinary  rules  as  to 
contract  capacity  apply  to  contracts  of  sale.  It  is  a 
general  rule  in  the  comon  law,  however,  that  no  one 
but  the  true  owner,  or  some  one  by  his  authority  and 
on  his  behalf,  can  make  a  valid  sale.  But  even  at 
common  law  there  are  apparent  exceptions  to  this 
general  rule. 

Com.  Law— 23. 
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§809.  Thief,  or  finder,  as  vendor.— A  thief  or 
finder  can  give  no  better  title  to  one  who  purchases 
from  him  than  he  himself  has,  and  it  makes  no  dif- 
ference that  the  purchaser  acted  honestly  and  in  ig- 
norance of  the  true  ownership,  paying  full  value  for 
his  purchase.  The  owner  of  lost  or  stolen  property 
may  claim  his  property  or  its  value  from  the  last  or 
any  intermediate  purchaser,  however  innocent,  to 
the  same  extent  as  from  the  thief  or  finder.  The 
principal  exception  to  this  rule  applies  to  money  and 
negotiable  instruments,  payable  to  bearer  Or  in- 
dorsed in  blank,  a  matter  already  explained.1 

§  810.  Fraudulent  purchaser  as  vendor. — A  party 
.who  has  obtained  possession  of  goods  by  fraud  from 
one  who  has  no  intention  of  selling  to  him,  can  give 
no  title,  even  to  a  bona  fide  purchaser  for  value.  But 
where  one  who  has  obtained  a  sale  to  himself  by 
fraud,  resells  the  goods  to  an  innocent  purchaser, 
who  pays  value  for  them,  without  notice  or  knowl- 
edge of  the  fraud,  such  second  purchaser  obtains  a 
good  title,  and  can  not  be  deprived  of  the  goods  by 
the  party  defrauded.  While  this  rule  is  well  estab- 
lished, the  same  reasons  for  its  existence  are  not 
always  given.  It  is  commonly  said  that  the  de- 
frauded party,  having  trusted  the  fraudulent  vendor, 
and  having  clothed  him  with  possession  and  apparent 
title,  should  suffer  for  his  misplaced  confidence 
rather  than  the  innocent  purchaser. 

A  purchaser  for  value  is  one  who  actually  paid  the 
price  before  he  had  notice  or  knowledge  of  the  fraud. 
Whether  one  who  has  taken  goods  in  payment  of  a 
pre-existing  debt  is  a  purchaser  for  value  within  this 
rule,  the  courts  are  not  agreed. 

§  811.  Consideration — Price. — The  presence  of  a 
money  consideration,  paid  or  promised,  is  the  dis- 
tinguishing feature  of  every  sale.  If  the  considera- 
tion be  something  other  than  money,  the  transaction 
is  a  barter  or  exchange.     But  the  law  of  sales  is 

lAnte,  §381. 


§  812     SALES  OF  PERSONAL  PROPERTY.      355 

quite  generally  applicable  to  contracts  of  barter,  so 
that  the  distinction  between  sale  and  barter  is  of  little 
practical  importance. 

An  express  bargain  as  to  price  will  of  course  con- 
trol. But  where  no  price  has  been  agreed  upon,  the 
law  implies  a  reasonable  price.  The  market  price  at 
the  time  and  place  of  delivery  is  ordinarily  adopted 
as  determining  what  is  reasonable.  The  price  may 
be  left  to  be  determined  by  third  parties,  but  if  they 
refuse  to  act  there  can  be  no  sale. 

§  812.  Of  the  thing  sold. — One  can  not  make  a 
valid  present  sale  of  what  he  does  not  own.  But  a 
promise  to  deliver  in  the  future  what  the  seller  ex- 
pects to  raise  or  make,  or  to  go  into  the  market  and 
procure,  is  valid  and  binding  as  an  executory  con- 
tract. 

Where  the  parties  bargain  for  a  present  sale  of 
property  which,  at  the  time  of  the  contract,  but  un- 
known to  either  of  them,  is  not  in  existence,  the  con- 
tract is  void  on  the  ground  of  mistake.  Where  the 
contract  is  for  the  future  sale  of  specific  chattels, 
and  before  the  time  for  the  performance  of  such  con- 
tract arrives  the  goods  are  destroyed,  the  contract  is 
at  an  end  and  the  purchaser  may  recover  back  what- 
ever of  the  price  he  may  have  paid,  as  upon  a  con- 
sideration that  has  failed.  But  where  the  contract 
is  for  the  future  sale  and  delivery  of  chattels  not  spe- 
cific, the  destruction  of  the  property  with  which  the 
seller  expected  to  discharge  his  contract  will  not  ex- 
cuse him  from  obtaining  and  delivering  other  prop- 
erty of  the  kind  agreed  upon. 

§  813 .  Things  non-existent — After-acquired  goods. 
— The  things  sold  must  have  an  actual  or  potential 
existence.  Thus,  one  may  sell  all  the  wool  his  sheep 
may  produce  during  a  season,  but  not  all  the  wool 
that  may  be  produced  by  the  sheep  he  may  after- 
wards acquire.  So  one  may  sell  the  future  earnings 
of  a  present  employment,  but  not  the  earnings  of  a 
prospective  employment.     So  a  sale  or  mortgage  of  a 
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crop  already  planted  is  usually  valid,  and  the  same 
is  often  held  where  the  sale  is  of  a  crop  not  yet 
planted/  provided  the  mortgagor  already  owns  the 
land  upon  which  it  is  to  be  grown. 

If  one  undertakes  to  make  a  present  sale  of  what 
is  not  actually  or  potentially  his  at  the  time  the  bar- 
gain is  struck,  the  result,  at  most,  is  an  executory 
contract.  If  the  seller  afterward  acquires  the  property 
and  delivers  it  to  the  buyer,  who  takes  possession  of 
it  in  pursuance  of  the  bargain,  the  title  passes  to  the 
latter,  unless  the  rights  of  third  parties  have  in  some 
way  intervened.' 

The  tendency  in  equity  is  to  regard  as  good,  sales 
and  mortgages  of  after-acqufred  property,  and  to 
treat  the  title  as  having  passed  as  soon  as  the  prop- 
erty is  acquired  by  the  seller. 


The  Statute  of  Frauds. 

§  814.  In  general. — The  common  law  recognized 
the  validity  of  verbal  contracts  for  the  sale  of  per- 
sonal property  without  regard  to  the  amount  in- 
volved. But  the  seventeenth  section  of  the  statute  of 
frauds  changed  the  English  law  upon  this  subject, 
and  has  become  the  basis  of  similar  legislation  in 
America.1 

The  seventeenth  section  of  the  English  statute 
provides  that  "No  contract  for  the  sale  of  goods, 
wares,  and  merchandise  for  the  price  of  ten  pounds 
sterling  or  upwards  shall  be  allowed  to  be  good, 
except  the  buyer  shall  accept  part  of  the  goods 
so  sold  and  actually  receive  the  same,  or  give  some- 
thing in  earnest  to  bind  the  bargain,  or  in  part  pay- 
ment, or  that  some  note  or  memorandum  of  said 
bargain  be  made  and  signed  by  the  parties  to  be 

1  Po$t,  §  882.  »  Ante,  chap.  viii. 
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charged  by  such  contract  or  their  agents  thereunto 
law  fully  authorized . ' ' l 

The  statute  applies  both  to  executed  and  executory 
contracts  of  sale. 

§  815.  Contracts  for  work,  etc. — Where  the  thing 
to  be  delivered  is  to  be  manufactured  or  is  to  have 
work  and  labor  bestowed  upon  it  before  delivery, 
the  cases  are  not  agreed  as  to  whether  the  statute  ap- 
plies or  not.  The  English  and  some  American 
courts  hold  that  where  the  ultimate  object  of  the  con- 
tract is  to  effect  the  transfer  of  chattels  from  A  to  B 
for  a  price  greater  than  the  statute  limit,  the  statute 
applies,  though  the  thing  was  to  be  first  made  or  fin- 
ished. But  in  New  York,  if  the  subject-matter  of 
the  contract  is  to  be  entirely  manufactured,  the  stat- 
ute does  not  apply,  the  contract  being  deemed  a  bar- 
gain for  labor  and  materials.  But  even  there,  if  art-* 
icles  already  in  existence  are  to  be  merely  finished, 
the  statute  applies. 

In  Massachusetts  and  some  other  .states,  if  the 
goods  are  such  as  the  seller  habitually  manufactures 
in  the  course  of  his  business,  the  statute  applies,  but 
not  where  the  thing  is  made  upon  the  special  order 
of  the  buyer  according  to  plans  or  details  furnished 
by  him,  so  that  it  would  not  have  been  made  in  the 
special  form  or  shape  in  which  it  was  made  except  for 
the  order  given.  There  are  still  other  refinements, 
and  considerable  conflict  in  the  decisions. 

§  816.  Sale  of  choses  in  action. — In  many  states 
the  statutes  expressly  include  sales  of  things  in  ac- 
tion, and  the  tendency  of  the  decisions  in  other  states 
is  to  give  a  broad  meaning  to  the  words  "goods,  wares, 
and  merchandise,"  and  to  hold  that  such  choses  in 
action  as  are  commonly  sold  and  assigned,  as  nego- 

1  Similar  enactments  are  found  in  every  state  except  Arizona 
and  Delaware,  though  different  limits  of  value  are  adopted.  The 
osaal  limit,  however,  is  $50.  In  Arkansas,  Maine,  Missouri  and 
New  Jersey  the  limit  is  $30,  New  Hampshire  $33,  California  and 
Idaho  $200,  Vermont  $40,  Montana  and  Utah  $300,  Florida  and 
Iowa  no  limit,  the  other  states  $50. 
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tiable  instruments,  stocks,  etc.,  are  goods,  wares  and 
merchandise,  within  the  meaning  of  the  statute. 

§  817.  Price  or  value. — If  several  different  articles 
are  sold  at  the  same  time,  but  for  different  prices,  the 
sale  is  within  the  statute,  if  the  aggregate  price  ex- 
ceeds the  statute  limit,  provided  the  several  pur- 
chases may  fairly  be  regarded  as  included  in  one 
transaction,  though  the  price  of  no  one  article  is 
above  the  statute  limit.  Certainly  the  mere  fact  that 
the  price  is  so  much  per  pound,  barrel  or  bushel, 
would  not  make  the  statute  inapplicable.  And  it  has 
even  been  held  that  where  the  contract  is  to  sell 
goods  and  do  something  else  for  an  entire  price  in 
excess  of  the  statute  limit,  the  statute  applies.  If 
the  price  is  not  ascertained  at  the  time  of  the  con- 
tract, but  afterward  proves  to  exceed  the  limit,  the 
statute  applies. 

§  818.  Methods  of  satisfying  the  statute— The  writ- 
ing.— Having  seen  what  contracts  are  within  the 
statute,  it  remains  to  consider  what  steps  must  be 
taken  in  order  to  make  a  binding  contract  in  cases 
of  sales  involving  price  or  value  beyond  the  statute 
limit. 

The  law  requires,  in  such  cases,  either — 

( 1 )  Part  payment ;  or, 

(2)  Acceptance  and  receipt  by  the  buyer;  or, 

( 3 )  A  written  note  or  memorandum  of  the  con- 
tract. 

Any  one  of  these  three  things  will  satisfy  the  stat- 
ute and  render  the  sale  valid  and  enforceable. 

If  the  contract  itself  is  in  writing,  no  note  or  mem- 
orandum is  required.  But  if  the  sale  is  oral,  then 
the  note  or  memorandum,  made  at  any  time  after  the 
bargain  is  struck,  and  before  an  action  for  its  en- 
forcement is  brought,  will  satisfy  the  law.1 

In  sales  by  auction,  however,  the  auctioneer's 
memorandum  must  be  signed  on  the  spot.1 

The  memorandum  is  of  no  effect  unless  signed  by 

lAnte,  §143.  *Ante,  §  611. 
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the  party  to  be  charged.  But  a  printed  or  stamped 
signature  is  sufficient  if  the  party  sought  to  be 
charged  actually  intended  signing.  Where  the  stat- 
ute, as  in  New  York  and  Wisconsin,  requires  the 
memorandum  to  be  "subscribed,"  a  manual  signing 
at  the  end  or  foot  of  it  is  necessary. 

The  memorandum  must  contain  the  whole  agree- 
ment, though  no  particular  form  of  words  is  neces- 
sary. 

The  memorandum  may  be  made  by  an  agent  of 
either  party,  and  it  is  not  necessary,  so  long  as  he  is 
in  fact  authorized,  that  his  authority  should  be  con- 
ferred by  writing.1 

The  general  requisites  of  the  memorandum  are 
substantially  the  same  under  this  as  under  the  fourth 
section,  previously  discussed.8 

§  819.  Delivery,  acceptance  and  receipt. — In  the 
absence  of  the  note  or  memorandum  just  described, 
the  sale  becomes  binding  if  the  seller  delivers  and 
the  buyer  accepts  and  receives  the  goods  or  some 
part  of  them.  But  something  more  than  mere  de- 
livery is  required.  Delivery  is  the  act* of  the  seller, 
acceptance  and  receipt  are  acts  of  the  buyer.  The 
seller  must  manifest  his  intention  to  relinquish  posses- 
sion of  the  goods  in  favor  of  the  buyer,  and  the  buyer 
must  take  possession  or  control  of  them  in  the 
capacity  of  buyer.  In  other  words,  he  must  take 
them  with  intent  to  acquire  an  interest  in  them  ad- 
verse to  that  of  the  seller.  Mere  delivery  by  the  sel- 
ler is  not  enough  if  the  buyer  refuses  to  take  posses- 
sion of  the  property,  disclaims  the  contract,  and  re- 
fuses to  receive  the  property. 

But  one  may  accept  goods  which  he  does  not  re- 
ceive, or  receive  goods  which  he  does  not  accept,  and 
both  acceptance  and  receipt  are  necessary  to  the 
validity  of  the  contract.  Thus,  if  one  picks  out  and 
approves  certain  goods  saying  he  will  take  them  he  ac- 
cepts them  ;  but  if,  when  they  are  subsequently  car- 

1  Ante,  §  520.  f  Ante,  §  143,  et  aeq. 
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ried  to  him  he  refuses  to  take  possession  of  them, 
there  is  no  receipt,  and  hence  no  binding  contract. 
On  the  other  hand,  one  who  takes  possession  of 
goods  to  examine  and  see  if  he  will  retain  them, 
there  is  a  receipt  but  no  acceptance  until  he  has,  by 
words  or  acts,  signified  an  intention  to  keep  them  as 
his  own.  But  actually  taking  goods  into  one's 
possession  and  marking  them  as  one's  own  constitutes 
acceptance  and  receipt ;  and  where  the  buyer  ex- 
pressly approves  the  goods,  or  breaks  up  the  packages 
and  mingles  them  with  his  other  stock,  or  unreason- 
ably detains  them  without  dissent,  or  otherwise  deals 
with  them  as  owner,  acceptance  will  usually  be  im- 
plied. 

Acceptance  and  receipt  need  not  be  at  the  time  of 
the  contract.  It  is  enough  that  they  take  place  sub- 
sequently, pursuant  to  the  oral  agreement. 

While  the  acceptance  and  receipt  of  all  the  goods 
is  of  course  sufficient,  it  is  also  enough  if  any  part 
be  delivered  to  and  accepted  by  the  vendee.  But  the 
part  must  be  taken  on  behalf  of  and  as  representing 
the  whole,  and  the  receipt  of  a  mere  sample  or  spec- 
imen is  insufficient. 

If,  upon  delivery  of  part,  the  buyer  accepts  and 
receives  them,  but  expressly  declines  to  take  more, 
he  can  be  held  only  for  those  received.  Further 
upon  this  point  we  can  not  go,  for  the  decisions  are 
numerous  and  contradictory.  In  fact  the  clause  just 
examined  has  been  a  standing  puzzle  to  the  courts 
for  over  two  centuries. 

§  820.  Earnest  and  part  payment. — Part  payment 
is  the  third  alternative.  A  mere  offer  of  payment 
will  not  render  the  contract  valid.  The  seller  must 
actually  accept  and  receive  something  of  value  in 
discharge  of  some  portion  of  the  price.  If,  however, 
the  seller  is  actually  credited  with  the  price  or  some 
part  of  it  upon  a  pre-existing  debt,  this  is  sufficie^l, 
though  a  simple  promise  to  credit  the  seller  is  not 
enough.     Until  the  credit  is  actually  given,  or  some 
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voucher  or  receipt  delivered,  the  statute  is  unsatis- 
fied. Neither  is  a  promise  to  pay  a  third  party,  on 
account  of  a  debt  due  him  from  the  seller,  a  suffi- 
cient partj>ayment.  Such  third  party  must  be  act- 
ually paid.  Part  payment  may  be  in  money  or  any- 
thing else  of  value  agreed  upon  between  the  parties. 
Except  in  New  York  and  Wisconsin,  where  the 
statute  requires  it  to  be  made  at  the  time,  the  part 
payment  may  be  made  at  any  time  after  the  oral  bar- 
gain is  completed  and  before  suit. 


CHAPTER  XLIV. 

WHEN   THB  TITLE   PASSES. 

§  821.  Sale  of  specific  chattels  unconditionally. — 

As  a  general  rule,  a  contract  for  the  sale  of  a  specific 
or  ascertained  chattel  will  be  considered  executed  or 
executory,  according  to  the  manifest  intention  of  the 
parties.  But  when  there  has  been  no  manifestation 
of  intention,  the  law  presumes  that  a  present  sale 
was  intended,  and  the  title  passes  at  once,  provided 
the  thing  sold  is  agreed  upon  and  is  ready  for  imme- 
diate delivery.  This  rule  is  universal  where  the 
price  is  paid  or  credit  is  expressly  given.  But  many 
cases  hold  that  the  title  is  presumed  to  pass  at  once, 
though  the  price  has  not  been  paid,  even  where  the 
sale  is  for  cash,  the  seller  having  a  mere  lien  for  the 
price,  which  entitles  him  to  retain  the  goods  until 
payment  is  made  or  secured.1  This  is  said  to  be  the 
prevailing  view  and  the  view  most  favorable  to  the 
seller,  for  if  the  goods  are  then  injured  or  lost,  with- 
out the  seller's  fault,  the  loss  is  upon  the  buyer. 
But  there  is  much  respectable  authority  for  the  rule 
that  where  the  sale  is  for  cash  the  title  remains  in 
the  seller  until  the  price  is  paid,  unless  the  seller 
voluntarily  delivers  the  goods  without  requiring  pay- 
ment in  advance. 

But  even  where  the  sale  is  of  a  specified  or  ascer- 
tained thing,  it  is  presumed  that  the  title  is  not  in- 
tended to  pass  if  anything  remains  to  be  done  to  put 
the  goods  into  deliverable  shape,  as  where  they  are  to 
be  weighed,  measured,  or  separated  from  a  larger 

1  Post,  §  858. 
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mass.  But  this  presumption  is  not  conclusive,  and 
it  may  be  shown  that  it  was  the  intention  of  the  par- 
ties that  the  title  should  pass  and  the  goods  be  at  the 
buyer's  risk,  though  the  seller  was  bound  to  weigh, 
measure,  separate  or  finish  them  afterward. 

Sale  of  specific  chattels  conditionally.1 

§822.  Sale  of  chattels  not  specific. — A  contract 
for  the  sale  of  what  the  buyer  does  not  own,  but  ex- 
pects to  go  into  the  market  and  get,  is  always  exec- 
utory until  the  property  is  procured  and  appropriated 
to  the  contract.  And  where  goods  are  to  be  manu- 
factured, no  title  is  presumed  to  pass  until  they  are 
finished,  though  a  different  agreement  might  be 
made.  Presumptively,  in  such  cases,  the  title  is 
with  the  seller  until  the  articles  are  completed,  and, 
in  most  cases,  until  the  buyer  has  had  reasonable 
opportunity  to  inspect  them  and  take  them  away. 

§823.  Same — Portion  of  a  mass. — Where  the 
thing  sold  is  a  portion  of  a  mass  of  the  same  kind, 
the  title  and  risk  do  not  pass  to  the  buyer  until  the 
quantity  purchased  has  been  set  aside  and  identified 
as  the  property  of  the  purchaser.  This  is  said  to  be, 
because  the  minds  of  the  parties  have  not  met  on 
anything  specific,  and  because  it  would  be  impossi- 
ble for  the  seller  to  enforce  the  ordinary  remedies  of 
an  owner  until  the  separation  had  been  made.  This 
rule  has  been  applied  to  a  sale  of  ore  in  a  heap  con- 
taining a  larger  quantity ;  to.  so  much  oil  from  a 
tank  containing  a  larger  amount,  and  to  a  certain 
number  of  barrels  of  pork  not  identified  or  set  apart 
from  a  larger  number  which  the  seller  had  on  hand. 
But  it  is  believed  that  there  is  no  rule  of  law  pre- 
venting the  parties  from  agreeing  that  the  title 
shall  pass  before  any  separation  or  identification  has 
taken  place,  and  their  clear  intent  will  control. 

§  824.  Same — Elevator  cases. — A  class  of  cases 
known  as  the  grain  elevator  cases  hold,  as  an  ap- 
parent exception  to  the  rule,  that  when  the  thing 

lPo8t,  chap,  xlvii. 
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sold  is  a  portion  of  a  designated  and  uniform  mass, 
title  does  not  pass  until  the  part  sold  is  separated 
from  the  rest ;  that  where  several  parties  store  grain 
in  a  public  elevator  they  become,  by  virtue  of  a  well 
known  usage  of  trade,  tenants  in  common  of  the 
mass,  and  each  may  make  a  present  sale  of  the  whole 
or  any  portion  of  his  share  without  making  any  sep- 
aration of  it,  by  merely  giving  a  delivery  order  to  the 
purchaser.1 

§  825.  Goods  ordered  from  a  distance. — Where,  in 
the  ordinary  course  of  business,  goods  are  ordered 
from  a  distance,  it  is  generally  understood  that  the 
dealer  will  supply  them  out  of  his  general  stock,  or 
procure  them  from  other  persons  in  time  to  fill  the 
order.  No  title  passes,  therefore,  until  specific  goods 
are  appropriated  to  the  contract.  But  such  appro- 
priation is  usually  deemed  to  take  place  and  the  title 
to  pass  when  the  seller  has  delivered  the  quantity 
and  quality  ordered,  to  a  carrier  named  by  the  buyer, 
or,  if  none  be  named,  then  to  a  usual  and  proper  car- 
rier.8 But  this  is  a  mere  presumption,  and  it  may  be 
shown  that  the  title  was  not  intended  to  pass  until  the 
goods  were  actually  delivered  to  the  buyer. 

§  826.  Same — Reservation  of  right  of  disposal. — 
Notwithstanding  the  general  rule  that  delivery  to  a 
carrier  as  above  gives  rise  to  a  presumption  that  the 
title  passes  instantly,  the  seller  may,  by  appropriate 
words  or  acts,  reserve  the  title  to  himself  until  the 
price  has  been  paid  or  some  other  condition  of  thfe 
sale  has  been  performed.  Thus,  if  A,  in  New  York, 
orders  goods  of  X,  in  Boston,  without  paying  the 
price  in  advance,  there  are  two  devices  in  common 
use  by  resort  to  which  X  may  fill  the  order  without 
running  the  risk  of  A's  refusal  or  inability  to  pay  the 
price  on  delivery.  A  bill  of  lading  is  a  symbol  of 
the  property  itself,  and  the  seller  who  takes  a  bill  of 
lading  directly  to  himself  or  his  agent,  is  almost  con- 
clusively presumed  to  reserve  the  title  to  himself. 

1  Post,  i  999.     .  *Po8t,  §846. 


§  827  WHEN  THE  TITLE  PAS8ES.  365 

He  ships  the  goods  and  retains  the  bill  of  lading  un- 
til the  price  is  paid  or  secured,  whereupon  he  or  his 
agent  indorses  it  to  the  buyer,  who,  having  then  ac- 
quired the  document  representing  the  goods,  acquires 
the  title  also.1 

Where  goods  are  consigned  to  a  carrier,  with  di- 
rections to  collect  on  delivery  (C.  O.  D.),  it  has  been 
held  that  the  title  passes  to  the  buyer  upon  delivery 
to  the  carrier.  But  whatever  may  be  the  correct 
view  as  to  this,  the  buyer  has  no  right  to  the  goods 
until  the  price  is  paid. 

§  827.  Delivery  as  against  third  parties. — At  com- 
mon law  neither  payment  nor  delivery  were  neces- 
sary to  a  valid  sale  as  between  the  parties."  But  as 
against  third  persons,  creditors  of  or  purchasers 
from  the  vendor,  the  delivery  of  the  goods  is  of  the 
utmost  importance.  The  fact  that  a  sale  of  goods  is 
not  accompanied  by  delivery  and  followed  by  change 
of  possession  of  the  thing  sold,  raises  a  presumption 
of  fraud  in  favor  of  third  parties  who  subsequently 
purchase  the  goods  while  still  in  the  possession  of 
the  seller  and  without  notice  of  the  prior  sale,  and 
also  in  favor  of  the  creditors  of  the  seller  whose  at- 
tachments are  levied  while  the  goods  are  still  in  his 
hdnds.  One  reason  for  the  rule  is  that  the,  buyer, 
by  permitting  the  seller  to  remain  in  possession  after 
the  sale,  clothes  him  with  apparent  title  to  the  thing 
sold,  and  thus  enables  him  to  deal  with  the  property 
as  his  own,  as  by  selling  it  again,  or  by  purchasing 
additional  goods  and  contracting  further  debts  upon 
the  credit  of  what  he  apparently  owns. 

Without  going  into  the  refinements  of  the  subject, 
it  may  be  stated  as  the  prevailing  rule  in  this  country, 
that  an  absolute  sale  of  chattels  unaccompanied  by  a 
change  of  possession  is  presumptively  fraudulent  and 
void  as  to  the  creditors  of  the  vendor  and  subsequent 

1  As  to  the  nature  and  use  of  bills  of  lading,  see  postt  §§  981, 
1149. 
*  Ante,  §82\. 
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purchasers  from  him  who  take  possession  of  the 
property  in  good  faith  and  for  a  valuable  considera- 
tion without  notice  or  knowledge  of  the  prior  sale. 
But  the  transaction  is  only  prima  facie  fraudulent. 
Being  so,  the  vendee  may  show  if  he  can  that  the 
retention  of  possession  by  the  vendor  was  consistent 
with  an  honest  purpose.  If  the  first  purchaser  fails 
to  establish  the  honesty  of  the  transaction,  however, 
the  subsequent  purchaser  or  attaching  creditor  will 
hold  the  goods.1 

§  828.  What  sufficient  change  of  possession. — In 
view  of  the  reason  of  the  rule  requiring  change  of 
possession  in  order  to  enable  the  buyer  to  hold  the 
property  against  third  parties,  the  delivery  must  be 
of  such  a  nature  as  will  put  them  upon  inquiry  for  a 
change  of  ownership.  The  law  requires  immediate 
delivery  where  this  is  possible.  If  the  goods  are  so 
situated,  however,  as  to  be  incapable  of  immediate 
delivery,  it  will  be  sufficient,  as  a  rule,  if  the  vendee 
takes  possession  as  soon  as  he  has  a  reasonable  op- 
portunity to  do  so.  This  would  be  so  of  a  ship  or 
cargo  sold  while  at  sea.  Where  the  articles  are  so 
bulky  as  to  be  incapable  of  immediate  manual  de- 
livery, it  is  generally  held  sufficient  for  the  vendor  to- 
show  the  property  to  the  vendee  and  authorize  him 
to  take  possession,  provided  the  latter  takes  manual 
possession  of  it  with  such  reasonable  dispatch  as  the 
nature  of  the  thing  will  admit.  Where  goods  are  in 
possession  of  a  warehouseman  or  other  bailee,  an  or- 
der by  the  seller  for  their  delivery  to  the  buyer,  as- 
sented to  by  the  bailee  who  undertakes  to  hold  them 
for  the  buyer,  is  sufficient  delivery  to  rebut  a  pre- 
sumption of  fraud  upon  third  parties.  A  mere  de- 
livery to  the  buyer  followed  by  an  immediate  return 
to  the  seller  is  not  sufficient  as  against  third  parties. 

1 A  few  courts  in  this  country  hold  that  an  absolute  sale  of  chat- 
tels, unaccompanied  by  a  delivery  of  the  thing  sold,  is  fraudulent 
and  void  as  a  matter  of  law  as  to  subsequent  bona  fide  purchasers 
and  attaching  creditors,  and  that  the  presumption  of  fraud  thus- 
raised  can  not  be  rebutted. 
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The  change  of  possession  must  continue  long  enough 
to  give  notoriety  to  the  sale  among  those  familiar 
with  the  property. 

§829.  Fraud. — The  general  nature  and  effect  of 
fraud  and  its  influence  upon  the  passing  of  the  titV 
has  already  been  discussed.1 

xAnU,  §810;  §161et#0£. 
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CHAPTER  XLV. 

OF  THB  WARRANTIES   ACCOMPANYING  THE  SALE. 

§830.  Caveat  emptor.  —  Caveat  emptor  (let  the 
buyer  beware)  is  the  maxim  of  the  common  law, 
which  operates  to  throw  upon  the  purchaser  the  risk 
as  to  the  quality  of  the  goods  in  all  cases  where  they 
are  open  to  his  inspection,  unless  there  be  fraud  or 
a  warranty. 

§  831 .  Warranty — Definition  and  nature. — A  war- 
ranty is  an  assurance  of  some  fact  coupled  with  an 
agreement,  express  or  implied,  to  make  the  assur- 
ance good  or  pay  for  the  deficiency.  It  differs  from 
a  condition  in  that  its  breach  does  not  usually  enti- 
tle the  purchaser  to  rescind,  but  gives  him  a  right  to 
demand  damages  of  the  seller,  though  this  distinc- 
tion is  not  always  recognized.  A  warranty  dishon- 
estly made,  however,  will  usually  constitute  a  fraud 
justifying  rescission. 

§  832.  Consideration. — Where  the  warranty  is 
made  at  the  same  time  with  the  sale,  the  considera- 
tion for  the  sale  supports  the  warranty.  But  where 
the  sale  is  at  one  time  and  the  warranty  is  given 
later,  it  must  be  founded  upon  a  new  consideration. 

§  833.  Kinds  of  warranties. — Warranties  are  ei- 
ther express  or  implied,  and  relate  either  to  quality 
or  title.  An  express  warranty  of  one  quality  usually 
excludes  an  implied  warranty  of  any  other  quality 
but  not  an  implied  warranty  of  title.  Where  a  con- 
tract of  sale  is  completely  written,  no  oral  warranty 
can  be  shown,  unless  it  amounts  to  a  fraud,  in  which 
case  the  seller  is  liable  for  the  deceit. 
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§  834.  Implied  warranty  of  title. — Under  ordinary 
circumstances  every  vendor  of  personal  property  who 
has  possession  of  it  in  person  or  by  agent,  impliedly 
warrants  and  affirms  by  the  very  act  of  sale  that  he 
is  the  owner  of  the  property,  free  from  any  lien  or 
incumbrance.  But  the  purchaser  is  entitled  to  sub- 
stantial damages  only  where  he  has  been  compelled 
to  yield  to  the  superior  rights  of  third  persons  or  to 
remove  an  incumbrance  on  the  goods. 

But  there  is  no  implied  warranty  of  title  where,  at 
the  time  of  sale,  the  goods  are  claimed  adversely  by  a 
third  person  and  the  seller  is  out  of  possession,  or 
where  the  seller  simply  undertakes  to  transfer  what- 
ever interest  he  may  have  in  the  goods,  or  they  are 
understood  to  be  sold  subject  to  some  outstanding  in- 
terest in  a  third  person,  or  the  sale  is  by  an  execu- 
tor, administrator,  guardian,  trustee,  pledgee,  mort- 
gagee or  sheriff,  or  by  one  known  to  be  acting  as  an 
agent. 

Wherever  the  contract  is  for  the  sale  of  chattels 
which  the  seller  expects  afterward  to  procure,  there 
is  an  implied  warranty  of  title. 

§  835.  Implied  warranty  of  quality — Goods  bought 
from  manufacturer. — Where  goods  are  bought  from 
a  manufacturer  there  is  an  implied  warranty  that 
they  are  free  from  latent  defects  arising  from  the 
process  of  manufacture  rendering  them  unfit  for  the 
purpose  to  which  such  goods  are  usually  put,  pro- 
vided such  latent  defects  could  have  been  guarded 
against  by  ordinary  care  and  diligence. 

§  836.  Same— Sales  by  sample. — Where  goods  are 
sold  by  sample  there  is  an  implied  warranty  that  the 
bulk  when  delivered  shall  conform  to  the  sample. 
But  if  the  sample  be  defective  the  purchaser  can  not 
complain  of  the  same  defects  in  the  bulk.  So  the 
mere  fact  that  a  sample  is  shown  will  not  raise  an 
implied  warranty  of  conformity  if  the  purchaser  in- 
spects the  bulk  and   bases  his  judgment  upon  such 

Com.  Law— 24. 
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inspection.  The  question  in  any  case  seems  to  be 
whether  the  sale  was  made  solely  with  reference  to 
the  sample  exhibited.1 

§  837.  Same— Goods  sold  by  description. — Where 
goods  are  sold  by  description  there  is  an  implied 
warranty  that  they  shall  be  of  the  kind  or  description 
contracted  for.  Thus,  where  an  article  was  described 
as  "  winter-pressed  sperm  oil,"  it  was  held  awar* 
ranty  that  the  article  was  not  only  sperm  oil,  but 
" winter-pressed,"  as  distinguished  from  "summer- 
pressed,"  the  latter  being  an  article  of  much  less 
value. 

But  it  must  not  be  forgotten  that  a  sale  by  descrip- 
tion does  not  imply  a  warranty  that  the  goods  are  of 
any  particular  quality,  but  only  that  they  are  of  the 
kind  or  species  bargained  for.  Thus,  where  the 
property  was  described  simply  as  "tallow,"  it  was 
held  sufficient  that  it  was  tallow  and  merchantable  as 
such,  the  contract  calling  for  no  particular  quality 
or  color  of  tallow.  But  if  goods  are  described  as  of 
a  certain  kind  or  species  and  also  as  of  a  certain 
quality,  an  implied  warranty  that  they  are  of  that 
quality  will  generally  follow.  But  while  it  is  true 
that  a  mere  description  of  kind  or  species  does  not 
import  a  warranty  of  quality,  yet,  where  the  buyer 
has  no  opportunity  to  inspect  the  goods  there  is  or- 
dinarily  an  implied  warranty  that  they  are  merchant- 
able.  This  only  means  that  they  shall  be  salable 
among  merchants  as  goods  of  the  kind  described. 

§  838.  Fitness  for  particular  purpose. — Where  one 
buys  goods  for  a  particular  purpose,  communicated 
to  the  seller,  there  is  an  implied  warranty  that  they 
shall  be  reasonably  suited  to  the  use  intended.  Thus, 
if  one  buys  barrels  to  be  filled  with  whisky,  there  is 
an  implied  warranty  that  they  will  not  leak.  So,  if 
one  buys  hay  for  feeding  cattle,  there  is  an  implied 

1  la  Pennsylvania,  in  Bales  by  sample  it  seems  that  the  only 
warranty  is  that  the  balk  shall  be  merchantable  goods  of  the  same 
kind  as  the  sample. 
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warranty  that  it  is  fit  for  feeding.  But  there  is  no 
implied  warranty  of  fitness  when  the  buyer  himself 
selects  the  article,  or  directs  how  and  of  what  mate- 
rial it  shall  be  made. 

In  sales  of  food  products  by  their  manufacturer, 
or  by  a  regular  dealer  who  sells  for  immediate  do- 
mestic use,  there  is  an  implied  warranty  that  they 
are  wholesome  and  fit  for  food.  As  between  dealer 
and  dealer,  it  seems  that  no  such  warranty  is  im- 
plied . 

§  839.  Express  warranty. — No  particular  form  of 
words  is  required  to  constitute  an  express  warranty. 
Any  positive  affirmation  with  respect  to  the  quality 
or  fitness  of  the  property  sold,  intended  as  a  war- 
ranty by  the  vendor  and  relied  upon  as  such  by  the 
vendee,  will  amount,  generally,  to  an  express  'war- 
ranty. And  even  though  the  vendor  holds  a  secret 
intention  not  to  warrant,  if  his  words  fairly  import 
a  warranty,  and  are  relied  upon  as  such,  he  is  bound. 
But  it  is  often  difficult  to  distinguish  between  mere 
puffing  or  dealer's  talk  on  the  part  of  the  vendor, 
which  is  neither  intended  or  relied  upon  as  a  war- 
ranty, and  a  positive  affirmation  to  influence  the 
buyer  and  actually  relied  upon  by  him.  Mere  esti- 
mates of  value  are  not  warranties,  as  a  rule,  nor  are 
simple  words  of  praise,  commendation  or  opinion. 

§840.  Remedies  for  breach.  —  Commonly,  the 
remedies  of  the  buyer,  where  a  warranty  has  been 
broken,  are  either  a  suit  for  its  breach  or  by  rescis- 
sion and  return  of  the  property.  In  some  of  our 
states  no  rescission  is  allowed  for  breach  of  warranty 
unless  in  exceptional  cases ;  in  others  it  is  permitted 
if  exercised  with  reasonable  promptness.1 

1  This  matter  is  discussed  post,  §  871. 
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PERFORMANCE  OF  THE   CONTRACT  AND  THE   REMEDIES 

FOR   ITS   ENFORCEMENT. 

§  841.  In  general. — It  is  the  duty  of  the  seller  to 
make  delivery  of  the  goods,  and  of  the  buyer  to  take 
and  pay  for  them  in  accordance  with  the  contract  of 
sale.  Unless  it  is  otherwise  agreed  the  duty  of  the 
seller  to  deliver  and  of  the  buyer  to  pay  the  price  are 
so  far  concurrent  that  the  seller  can  not  maintain  an 
action  for  the  price  unless  he  tenders  delivery  of  the 
goods ,~ nor  can  the  buyer  sue  for  non-delivery  unless 
he  is  ready  and  willing  to  pay  the  price. 

If  the  seller  delivers  the  goods  to  the  buyer  in  ex- 
pectation of  immediate  payment,  he  may  reclaim 
them  if  payment  is  not  made  forthwith. 

§  842.  Seller's  duty  as  to  delivery. — By  delivery 
as  here  used  is  meant  such  a  transfer  of  possession 
to  the  buyer  by  the  seller  as  will  enable  the  latter  to 
successfully  defend  an  action  for  non-delivery. 

§  843.  When  the  duty  arises. — The  duty  to  deliver 
is  not  generally  perfect  and  enforceable  until  the 
purchaser  has  complied  with  all  conditions  precedent 
upon  his  part  to  be  performed.  Thus,  if  payment  is 
by  express  agreement  to  precede  delivery  no  action 
can  be  maintained  against  the  seller  for  non-delivery 
until  payment  is  made  or  tendered. 

§  844.  Place  of  delivery. — Ordinarily,  in  the  ab- 
sence of  special  agreement  the  seller  is  not  bound  to 
send  or  carry  the  goods  to  the  buyer.  It  is  enough 
that  the  seller  places  the  goods  at  the  buyer's  dis- 
posal at  his  (the  seller's)  place  of  business,  if  he  has 
one,  or,  if  not,  at  his  residence,  or,  if  the  sale  be  of 

(372) 


I 


§  845         PERFORMANCE  OF  THE  CONTRACT.  373 

specified  goods,  then  at  the  place  where  they  are,  or 
are  understood  by  the  parties  to  be,  at  the  time  of 
sale.  If  some  other  place  of  delivery  is  expressly 
specified  delivery  must,  of  course,  be  made  at  that 
place.  So,  general  usage  or  a  previous  course  of 
dealing  between  the  parties  may  designate  some  cer- 
tain place  of  delivery,  or  may  make  it  the  duty  of 
the  seller  to  send  or  carry  the  goods  to  the  buyer. 

§  845.  Same — Delivery  to  carrier. — Delivery  of 
goods  ordered  from  a  distance  to  a  carrier  selected  by 
the  vendee,  or  if  none  be  selected  by  the  vendee,  then 
to  a  carrier  designated  by  usage,  or,  in  the  absence 
of  usage,  to  a  fit  and  proper  carrier,  changes  the  title 
and  puts  the  property  at  the  risk  of  the  consignee 
during  transit.  Yet  the  seller  must  follow  the  di- 
rections, if  any,  of  the  buyer,  and  if  he  deviates  from 
them,  the  risk  of  delivery  is  upon  him.  And  it  is 
his  duty  to  make  such  a  contract  with  the  carrier  as 
will  provide  the  buyer  with  a  remedy  over  against 
the  carrier  in  case  of  loss,  or  at  least  such  a  contract 
as  a  prudent  owner  would  make  in  his  own  behalf. 
So  the  goods  must  be  properly  packed  and  delivered 
to  the  carrier  in  merchantable  condition,  properly 
directed.  The  buyer  should  be  notified  of  the  time 
and  place  of  shipment,  and  the  carrier  by  whom  the 
goods  are  sent.1 

§  846.  Time  of  delivery • — Where  a  contract  ex- 
pressly provides  that  the  seller  shall  send  or  carry  the 
goods  to  the  buyer,  if  the  contract  is  silent  as  to  the 
time,  they  must  be  sent  or  carried  within  a  reason- 
able time.  If  not  so  sent,  the  buyer  may  rescind  the 
sale.  Where  the  delivery  is  to  be  made  on  a  speci- 
fied day,  a  failure  to  deliver  on  that  day  will  gener- 
ally justify  a  rescission  by  the  purchaser. 

§  847.  The  hour. — Where  the  delivery  may  be  at 
any  place,  a  tender  of  the  goods  at  such  a  reasonable 
hour  before  midnight  as  will  enable  the  buyer  to  ex- 
amine and  receive  them,  is  sufficient. 

lAnte,  §825. 
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If  the  delivery  is  to  be  made  at  a  specified  place, 
it  should  be  made  at  a  convenient  time  before  sun- 
set, for  the  buyer  is  not  obliged  to  attend  at  that 
place  for  the  purpose  of  accepting  the  goods  after 
that  hour.  But  if  the  buyer  is  actually  there  after 
sunset,  the  seller  may  tender  the  goods  then,  provid- 
ed they  are  such  as  may  be  readily  examined  by  can- 
dle light.  If  they  are  not,  a  delivery  at  night  is  at 
an  unreasonable  time  and  ineffectual,  unless  the 
buyer  chooses  voluntarily  to  accept  them. 

§  848.  Quality  and  quantity. — The  quality  and 
kind  of  goods  to  be  delivered  depends  upon  the  terms 
of  the  agreement  and  the  conditions  and  warranties 
which  accompany  it.  But  the  seller  is  bound  to  af- 
ford the  buyer  a  reasonable  opportunity  to  inspect 
the  goods  in  order  to  ascertain  whether  they  conform 
to  the  terms  of  the  contract. 

Ordinarily  the  seller  must  tender  the  exact  quan- 
tity bargained  for.  The  buyer  is  not  bound  to  ac- 
cept less,  nor  may  the  seller,  by  sending  the  goods, 
mixed  with  others,  impose  upon  the  buyer  the  trou- 
ble and  inconvenience  of  separating  his  own  from 
the  mass.  Yet  where  the  separation  may  be  made 
without  inconvenience,  this  rule  is  not  uniformly 
applied. 

Where  the  contract  calls  for  a  certain  quantity 
"more  or  less,"  the  seller  must  keep  reasonably  near 
the  amount  named. 

Delivery  by  installments.1 

§  849.  Acceptance  by  the  buyer. — What  consti- 
tutes acceptance  sufficient  to  bind  a  purchaser  in 
cases  coming  within  the  statute  of  frauds  has  been 
discussed.  In  the  present  connection  acceptance  is 
important  chiefly  as  evidence  that  the  goods  conform 
to  the  contract,  and  hence  that  the  buyer  is  bound  to 
pay  for  them.  If,  as  a  matter  of  fact,  the  goods  do 
conform  to  the  contract  and  the  purchaser  refuses  to 
accept  them  when  properly  tendered,  the  seller  may 

1  See  Contracts,  ante,  §  339. 
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pursue  one  or  the  other  of  the  appropriate  remedies 
discussed  hereafter.1 

Where  the  goods  come  into  the  actual  possession 
of  the  buyer,  who,  haying  had  a  reasonable  time  for 
inspection,  retains  them  without  objection,  this  is 
taken  as  evidence,  almost  or  quite  conclusive,  that 
they  conform  to  the  terms  of  the  bargain.  If  the 
goods  do  not  conform  to  the  contract,  it  is  the  duty 
of  the  vendee  to  notify  the  vendor  within  a  reason- 
able time.  Some  cases  hold  that  the  goods  must  be 
returned  within  a  reasonable  time,  and  this  would 
seem  requisite  in  all  cases  where  the  purchaser  seeks 
absolute  rescission.  But  an  acceptance  does  not  pre- 
clude the  buyer  from  showing  a  breach  of  warranty, 
unless,  perhaps,  the  fault  were  obvious  at  the  time 
of  the  acceptance. 

§  850.  Payment  and  tender. — Payment,  as  we 
have  seen,  may  be  a  condition  precedent  to  the  pass- 
ing of  the  title.  But  where  a  sale  is  expressly  upon 
credit  with  no  reservation  of  title  to  the  seller  until  full 
payment  is  made,  the  buyer  is  entitled  to  immediate 
possession.  And  if  there  is  no  bargain  for  credit, 
but  the  seller  delivers  the  goods  notwithstanding,  a 
bargain  for  a  reasonable  credit  will  sometimes  be 
implied. 

Remedies  by  Action  and  Against  the  Goods. 

§  851.  Seller's    remedies    for  buyer's  breach. — 

There  are  two  forms  of  breach  by  the  vendee  for 
which  the  vendor  may  seek  a  remedy:  (1)  The 
buyer  may  wrongfully  refuse  to  receive  the  goods  in 
pursuance  of  the  contract;  or  (2)  he  may,  after  re- 
ceiving them,  fail  or  refuse  to  pay  the  price. 

§  852.  Where  goods  delivered. — If  the  title  and 
possession  have  both  passed  to  the  purchaser,  the 
seller  has  but  one  remedy  ;  an  action  for  the  price. 
There  being  no  fraud  or  other  wrong  warranting  re- 

1  Pott,  §  853,  et  seq. 
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scission,  the  vendor  has  only  the  ordinary  remedies 
for  the  collection  of  a  debt.  Where  the  price  is  fixed 
by  the  contract,  the  measure  of  damages  will  be  such 
price,  with  interest,  usually,  from  the  day  when  it 
fell  due,  and  if  no  price  is  fixed  by  the  contract,  then 
a  reasonable  price  will  be  implied. 

If  a  part  of  the  goods  are  received  by  the  purchaser, 
who  wrongfully  refuses  the  rest,  an  action  can  be 
maintained  for  the  price  or  value  of  those  received, 
and  for  damages  for  refusing  to  take  and  pay  for  the 
remainder. 

§  853.  Goods  not  delivered. — Where  the  buyer 
wrongfully  refuses  to  take  possession  of  the  goods  in 
conformity  with  the  contract,  the  seller  usually  has 
a  choice  of  remedies. 

§  854.  Same— -First  remedy. — The  seller  may  re- 
gard the  contract  as  rescinded,  treat  the  goods  as  his 
own,  and  sue  for  damages.  As  he  can  not  have  both 
the  goods  and  their  value,  the  measure  of  his  recov- 
ery is  the  difference  between  the  contract  price  and 
the  market  value  at  the  time  and  place  of  delivery. 
But  the  measure  of  damages  is  often  influenced  by 
special  circumstances.  Thus,  if  A  agrees  to  manu- 
facture and  deliver  an  article  to  B  on  a  given  date, 
but  before  that  date  has  arrived  or  the  thing  is  com- 
pleted, B  countermands  his  order,  A  may  abandon 
the  contract  and  recover  what  will  reasonably  com- 
pensate him  for  his  labor  and  materials. 

§  855.  Same— Second  remedy. — But,  according  to 
the  weight  of  opinion,  the  seller  may,  if  the  buyer 
refuses  to  accept  them,  treat  the  goods  as  belonging 
to  the  latter  and  sue  for  the  entire  price.  This  rem- 
edy is  probably  allowed  only  where  the  circumstances 
are  such  that  the  title  may  be  held  to  have  vested  in 
the  purchaser,  notwithstanding  his  refusal  to  accept, 
and  is  commonly  resorted  to  where  the  goods  are 
made  to  order  or  other  special  circumstances  make 
the  ordinary  remedy  inadequate. 
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§  856.  Same — Third  remedy — Resale. — The  seller 
may,  after  a  reasonable  time,  if  the  buyer  refuses  to 
accept  and  pay  for  the  goods  tendered  him  in  strict 
conformity  with  the  contract,  resell  the  same  in  the 
capacity  of  guaw-agent  of  the  buyer,  after  notifying 
the  latter  of  the  intention  so  to  do.  If  the  goods  then 
bring  less  than  the  contract  price  the  vendor  is  liable 
for  the  deficiency  and  the  reasonable  expenses  of  re- 
sale. If  they  bring  more  than  the  purchase  price 
and  expenses  the  surplus  belongs  to  the  buyer.  And 
the  remedy  is  applicable  both  where  the  title  has 
passed  and  also  to  executory  contracts  where  the 
seller  tenders  performance.  In  many  cases  resale 
seems  to  be  no  more  than  a  peculiar  way  of  deter- 
mining the  amount  of  the  vendor's  damages. 

§  857.  Resale— -When,  where  and  how  made. — No 
general  rule  can  belaid  down  save  that  the  sale  must  be 
conducted  with  fairness,  so  as  to  obtain  the  fair  value 
of  the  property,  otherwise  the  price  obtained  will  be 
disregarded  and  the  damages  will  be  the  difference 
between  the  contract  price  and  the  market  value. 
The  sale  must  be  made  within  a  reasonable  time,  and 
sh6uld  be  at  a  market  at  or  near  the  place  of  deliv- 
ery. If  made  elsewhere,  it  might  be  open  to  a  charge 
of  unfairness.  It  may  be  either  public  or  private. 
Not  only  is  the  buyer  entitled  to  notice  that  the 
goods  will  be  resold,  but  it  is  the  safer  course  to  no- 
tify him  of  the  time  and  place  of  sale. 

Other  Special  Remedies  of  tke  Seller. 

§  858.  Lien. — By  the  common  law  the  vendor  has 
a  lien  upon  the  goods  sold  for  the  unpaid  purchase- 
money  so  long  as  it  is  actually  due  and  the  property 
remains  in  his  possession.  But  the  lien  exists  only 
where  the  title  has  passed,  for  one  can  not  have  a 
lien  upon  his  own.  So  he  must  have  the  possession, 
and  if  he  voluntarily  delivers  the  goods  to  the  buyer, 
the  lien  is  gone. 
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§  859.  Debt — Sale  on  credit. — There  must  be  a 
debt  for  the  price  in  order  that  a  lien  may  exist.  If 
the  goods  are  expressly  sold  upon  credit,  without  any 
bargain  as  to  the  possession,  the  bargain  for  credit  is 
said  to  be  a  waiver  of  the  lien,  and  the  buyer  may 
demand  immediate  delivery  without  payment.  But 
even  where  the  sale  is  on  credit,  if  the  vendor  actually 
remains  in  possession  until  the  price  becomes  due, 
his  lien  revives,  and  he  may  withhold  delivery  until 
payment  is  made.  And  if  the  buyer  is  found  to 
be  insolvent,  or  becomes  so,  if  the  seller  is  still  in 
possession  he  may  hold  the  goods,  even  though  the 
price  is  not  yet  due. 

§  860.  How  extinguished — Waiver. — The  vendor's 
lien  is  waived  and  extinguished  if  he  voluntarily  de- 
livers the  goods  to  the  buyer  or  his  agent  without 
requiring  payment  of  the  price.  But  delivery  of 
part  divests  the  vendor's  lien  only  as  to  those  deliv- 
ered. The  seller  may  expressly  agree  to  waive  his 
lien  and  look  for  payment  to  the  buyer  personally. 

Payment  extinguishes  the  debt  for  the  price,  and 
with  it  the  seller's  lien.  So,  a  valid  tender  destroys 
the  lien  and  entitles  the  buyer  to  immediate  posses- 
sion. 

§  861.  Statutory  liens. — The  statutes  of  the  sev- 
eral states  often  give  to  those  who  furnish  materials 
and  machinery  for  use  or  erection  upon  land  or  in 
buildings  thereon,  a  lien  upon  the  property  notwith- 
standing the  delivery,  or  upon  the  premises  to  which  it 
is  affixed.  These  liens  are  special  and  peculiar  in  their 
nature.  Those  who  furnish  materials  for  the  con- 
struction and  repair  of  vessels  may  have  a  lien  there- 
on by  maritime  law  or  by  statute. 

§  862.  Stoppage  in  transitu. — Stoppage  in  transitu 
is  the  right  of  the  unpaid  vendor  to  regain  posses- 
sion of  the  goods  while  they  are  being  transported  to 
the  buyer,  and  to  hold  them  until  the  price  is  paid, 
upon  his  discovering  that  the  buyer  has  become  in- 
solvent or  was  insolvent  at  the  time  of  the  sale.  This 
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right  is  said  to  be  based  upon  the  plain  principle  of 
natural  justice,  "  that  one  man's  goods  should  not 
be  taken  to  pay  another  man's  debt."  Stoppage  in 
transitu  is  in  most  respects  analogous  to  a  resumption 
of  the  vendor's  lien. 

§  863.  Who  may  stop. — Not  only  a  vendor  strictly 
speaking  has  the  right  to  stop  the  goods,  but  an 
agent  who  has  himself  paid  or  become  responsible 
for  the  price  of  goods  shipped  to  his  principal,  may 
stop  them  in  transitu  as  against  the  principal.1 

The  following  conditions  must  exist  to  warrant  the 
vendor  in  stopping  the  goods  in  transit: 

( 1 )  The  goods  must  be  unpaid  for. 

(2)  They  must  be  in  transit. 

(3)  They  must  be  in  possession  of  a  third  party. 

(4)  The  buyer  must  be  insolvent. 

§  864.  Price  must  be  unpaid* — Absolute  payment 
extinguishes  the  right  to  stop  the  goods,  for  it  is 
solely  to  enforce  payment  that  the  right  is  given. 
And  as  to  what  amounts  to  payment  the  student  is 
referred  to  the  title  4 'payment.'"  Part  payment  ha& 
no  effect  to  extinguish  the  right.  All  the  goods  may 
be  stopped  to  secure  any  part  of  the  price,  unless  the 
contract  is  apportionable,  when  it  can  be  exercised 
against  such  of  the  goods  only  as  are  unpaid  for. 

§  865.  Must  be  in  transit— When  transit  begins 
and  ends. — The  right  of  stoppage  must  be  exercised 
while  the  goods  are  legally  in  transit,  that  is,  in  gen- 
eral, intermediately  between  their  delivery  by  the 
seller  to  the  carrier  and  their  delivery  by  the  carrier 
to  the  buyer. 

But  the  moment  the  goods  are  given  into  the  pos- 
session of  the  carrier  for  transportation  to  the  buyer, 
they  are  in  transit  within  the  meaning  of  the  law, 
though  not  yet  in  motion  upon  the  car  or  vessel,  or 
even  loaded  thereon. 

The  transit  ends  when  the  carrier  divests  himself 
of  the  possession  of  the  goods  in  the  capacity  of  car- 

•  Ante,  §  567.  %  Ante,  §  289,  et  seq. 
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rier  in  favor  of  the  buyer  or  his  agent,  by  an  actual 
or  constructive  delivery  of  the  goods.  The  difficulty 
seems  to  lie  in  determining  what  constitutes  an  actual 
.or  constructive  delivery  to  the  buyer  or  his  agent.  If 
the  goods  are  delivered  upon  a  dock  or  platform,  and 
the  buyer  or  his  agent  is  given  leave  to  take  posses- 
sion, which  he  does,  the  transit  is  at  an  end  and  the 
right  of  stoppage  is  gone,  even  though  the  carrier 
consents  to  afterwards  store  the  goods  on  his  dock  or 
in  his  depot  or  warehouse,  as  agent  or  bailee  of  the 
buyer. 

But  where  the  carrier  still  has  possession,  he  is 
presumed  to  hold  as  carrier,  notwithstanding  the  ar- 
rival of  the  goods  at  the  place  of  destination,  partic- 
ularly where  his  charges  have  not  been  fully  paid. 
But  when  the  charges  have  been  fully  paid  by  the 
vendee  or  his  agent,  the  carrier  is  supposed  to  hold 
the  goods  as  bailee  or  warehouseman  for  the  vendee 
and  the  vendor  can  not  reclaim  them. 

Delivery  to  the  buyer  or  his  agent  at  an  interme- 
diate point  puts  an  end  to  the  right  of  stoppage  m 
transitu. 

§  866.  Resale  during  transit. — If  the  buyer,  while 
the  goods  are  in  transit,  resells  them  to  a  third  party 
without  any  agreement  or  understanding  with  the 
vendor,  the  latter  may  still  stop  them  before  the 
transit  ends,  by  their  delivery  to  such  purchaser  or 
his  agent.  But  there  is  an  exception  to  the  rule. 
Thus,  if  a  bill  of  lading  is  given  to  the  purchaser 
who  transfers  it  to  a  sub-vendee,  who  pays  value  for 
the  goods  without  notice  or  knowledge  that  the  price 
is  unpaid,  the  right  of  stoppage  is  gone.1 

§  867.  Insolvency  of  buyer. — This  is  the  last  requi- 
site to  the  exercise  of  the  right  of  stoppage.  And  the 
vendor  who  stops,  acts  at  his  peril,  for  if  the  buyer  is 
not  insolvent,  within  the  meaning  of  the  law,  the 
seller  is  liable  to  him  in  damages  for  his  wrongful 
interference  with  the  goods.     The  insolvency  occur- 

lPo*t,  §986. 
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ring  and  known  to  the  seller  before  the  sale  will  not 
justify  stoppage  in  transitu.  It  must  occur  after- 
wards, or  if  it  occurs  before,  it  must  be  unknown  to 
the  seller  at  the  time  of  the  sale. 

It  is  not  necessary,  however,  that  the  buyer  should 
be  insolvent  in  the  technical  sense  of  that  term  ; 
though  technical  insolvency  always  justifies  a  stop- 
page. It  is  sufficient  if  the  seller  can  show  the  buy- 
er's general  liability  to  pay  his  debts  in  the  ordinary 
course  of  business,  or  that  he  has  so  conducted  his 
affairs  as  to  afford  ordinary  and  apparent  evidences 
of  insolvency. 

§  868.  How  the  right  is  exercised. — The  seller 
need  not  regain  actual  possession  of  the  goods.  It 
is  enough  if  the  carrier  is  notified  to  hold  them  sub- 
ject to  the  seller's  orders.  Notice  must  be  served 
on  the  carrier,  not  upon  the  buyer.  If  the  carrier 
delivers  the  goods  to  the  purchaser  in  disregard  of 
the  seller's  notice,  he  is  liable  to  the  latter  for  the 
loss  occasioned  thereby.  After  the  goods  are  stopped, 
the  carrier  holds  as  warehouseman  and  not  as  com- 
mon carrier,  but  with  his  lien  for  freight  still  re- 
served. The  notice  must,  of  course,  be  given  to  the 
carrier  before  the  goods  are  delivered  to  the  buyer, 
and  in  such  season  as  will  enable  him  to  communi- 
cate it  to  his  servants  in  time  to  prevent  delivery. 

§869.  Effect  upon  other  remedies. — After  the 
goods  are  stopped,  the  vendor's  remedies  are  practi- 
cally the  same  as  if  the  goods  had  never  left  his 
hands.  Thus,  he  may  maintain  an  action  for  the 
price  and  levy  upon  the  goods  themselves,  or  may 
exercise  the  right  of  resale.  The  sale  is  not  rescind- 
ed. The  buyer  can  not  recover  part  payments  pre- 
viously made,  and  may  tender  the  price  and  claim 
the  goods  at  any  time  before  the  vendor  has  exercised 
the  right  of  resale.  If  the  goods  are  resold  the  sur- 
plus proceeds  belong  to  the  buyer,  as  in  other  cases 
of  resale.1 

1  Ante,  §  856. 
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Buyer's  Remedies. 

§  870.  For  non-delivery. — Where  the  seller  fails 
or  refuses  to  deliver  the  goods  in  accordance  with  the 
contract,  the  buyer  may  sue  for  damages,  the  usual 
measure  of  which,  if  the  price  is  unpaid,  is  the  dif- 
ference between  the  contract  price  and  the  market 
value  of  each  installment  at  the  time  and  place  of 
delivery.  If  no  place  of  delivery  is  provided,  the 
contract  price  should  be  compared  with  the  market 
price  at  the  place  of  sale  on  the  day  when  delivery 
should  have  been  made.  If  there  is  no  difference  in 
price,  or  the  market  price  has  fallen,  nominal  dam- 
ages only  may  be  recovered. 

Where  the  price  has  been  paid,  the  buyer  may  re* 
cover,  as  damages  for  failure  to  deliver,  the  full  mar* 
ket  value  of  the  goods,  at  the  time  and  place  of  de- 
livery, with  interest. 

Sometimes  where  the  goods  sold  are  of  peculiar 
value  to  the  buyer  and  can  not  be  obtained  in  the 
market,  a  court  of  equity  will  decree  a  specific  per- 
formance.1 

§  871.  For  breach  of  warranty. — Where  the  sale 
is  of  specific  chattels,  the  buyer  can  not,  by  the 
weight  of  authority,  rescind  the  contract  for  a  mere 
breach  of  warranty  unless  the  right  of  rescission  is 
expressly  reserved.  His  remedy  is  to  retain  the  goods 
and  sue  for  the  difference  between  their  actual  value 
and  their  value  had  they  been  as  warranted,  or  to  use 
the  breach  of  warranty  as  a  counter-claim  when  sued 
for  the  price. 

But  where  unascertained  goods  are  sold  by  sample 
or  description,  the  buyer  is  entitled  to  a  reasonable 
time  to  ascertain  whether  they  correspond  with  the 
sample  or  description.  If  they  do  not  correspond  he 
is  not  precluded  by  the  mere  receipt  of  them  for  ex- 
.  amination  from  rescinding  the  contract,  provided  he 

1AMe,  §§350.351. 
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acts  promptly  and  has  done  nothing  to  impair  the 
rights  of  the  seller,  though,  if  he  does  not  rescind, 
or  has  waived  the  right  to  do  so,  he  can  still  set  up 
the  breach  of  warranty  as  a  means  of  recovering  dam- 
ages or  as  a  counter-claim. 

If  the  breach  of  warranty  results  in  a  total  failure 
of  consideration,  as  where  the  seller  has -no  title  or 
the  goods  are  wholly  worthless,  the  damages  are  the 
same  as  upon  a  failure  to  deliver. 

In  case  the  warranty  was  fraudulently  made,  the 
buyer  may  rescind  for  the  fraud,  or  ratify  the  sale 
and  sue  either  as  for  a  breach  of  warranty  or  for 
deceit. 


CHAPTER  XLVII. 

CONDITIONAL    SALES. 

$  872.  Definition — Classes, — A  conditional  sale  is 
one  by  which  the  right  of  property  in  chattels  is  to 
vest  in  the  buyer  or  be  defeated  and  revested  in  the 
seller  upon  the  happening  or  not  happening  of  some 
event.  A  condition  may  be  either  precedent  or  sub- 
sequent. If  the  title  is  to  pass  to  the  buyer  only 
upon  the  happening  of  some  event  or  the  perform- 
ance of  some  act  the  sale  is  upon  condition  precedent, 
for  a  condition  precedes  the  vesting  of  the  title  in 
the  buyer.  Thus,  if  one  agrees  to  buy  certain  goods 
provided  they  are  at  a  certain  port  before  a  certain 
day,  the  sale  is  upon  condition  precedent. 

A  condition  subsequent  is  one  upon  the  non-fulfill- 
ment of  which  a  title  already  vested  in  the  buyer  is 
to  be  defeated  or  modified.  Thus,  one  may  sell 
goods  reserving  to  himself  the  right  to  repurchase  at 
a  specified  price  within  a  certain  time.  If  he  elects 
to  exercise  the  right  within  the  time  specified  the 
prior  sale  is  defeated.  A  chattel  mortgage  is  a  com- 
mon example  of  a  sale  upon  condition  subsequent, 
to  which  some  peculiar  incidents  have  been  an- 
nexed.1 

§  873.  Conditions  are  express  and  implied. — An 
implied  condition  is  one  that  arises  through  construc- 
tion or  intendment  of  law.  Thus,  where  there  is  no 
bargain  for  credit,  the  payment  of  the  price  is  re- 
garded by  some  courts  as  an  implied  condition  prec- 
edent to  the  passing  of  the  title.     That  the  goods 

1  Post,  next  chapter. 
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shall  be  of  the  same  kind,  description  or  species 
with  those  bargained  for  is  often  spoken  of  as  an  im- 
plied condition  precedent  in  sales.  So,  weighing, 
measuring,  finishing  or  separating  from  a  larger 
mass  by  the  seller  is  usually  an  implied  condition 
precedent  to  the  passing  of  the  title.1 

Express  conditions  are  created  by  the  language  of 
the  parties.  The  words  "  upon  condition,"  or  "if 
it  shall  so  happen,"  etc.,  usually  indicate  a  condi- 
tion and  remove  all  doubt  as  to  its  presence. 

§  874.  Payment  by  installments — Bights  of  vendor. 
—It  is  very  common  to  sell  pianos,  sewing  machines, 
household  furniture  and  a  multitude  of  other  things 
on  the  installment  plan.  Possession  is  given  to  the 
buyer  with  the  understanding  that  the  title  is  to  re- 
main in  the  seller  until  all  of  the  installments  of  the 
price  are  paid. 

At  common  law,  in  such  cases,  the  title  remains 
with  the  vendor  until  all  of  the  installments  are  paid 
and  he  may  retake  the  goods  upon  default  in  the 
payment  of  any  installment,  without  returning  the 
whole  or  any  part  of  what  has  been  paid.  But  the 
vendor  may  waive  the  forfeiture  expressly  or  by  im- 
plication, and  if  he  receives  an  installment  after  it  is 
due  he  can  not  afterward  take  advantage  of  the  de- 
fault. The  harsh  rule  which  permits  the  vendor  to 
declare  a  forfeiture  for  default  in  any  installment  is 
sometimes  limited  by  statute,  and  in  some  states  the 
courts  allow  the  seller  to  recover  the  property  only 
upon  refunding  the  installments  paid,  less  a  reason- 
able sum  for  the  use  and  wear  of  the  property. 

§  875.  Same— Bights  of  bona  fide  purchasers. — 
According  to  most  cases  a  purchaser  from  the  condi- 
tional buyer,  though  he  purchased  without  knowl- 
edge that  the  goods  were  sold  upon  condition  that 
the  price  should  be  paid  before  the  title  should  pass 
to  the  buyer,  may  be  compelled  to  return  them  to  the 

lAnte,  §821. 
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seller  if  his  vendor  defaults  in  the  payment  of  the 
price.  But  in  some  of  the  states  a  different  rule  has 
been  adopted,  and  a  bona  fide  purchaser  may  hold  as 
against  the  conditional  vendor,  notwithstanding  de- 
fault in  the  payment  of  installments. 

Since  the  enactment  of  laws  requiring  the  registra- 
tion of  chattel  mortgages,  conditional  sales  of  this 
class  are  held  void  in  some  states  as  against  bona  fide 
purchasers,  unless  they  are  recorded,  or  possession  is 
retained  by  the  seller,  upon  the  ground  that  they  are 
to  be  regarded  as  chattel  mortgages  within  the  mis- 
chief sought  to  be  remedied  by  the  acts,  and  in  other 
states  special  statutes  require  the  recording  of  such 
sales  unless  possession  remains  with  the  seller. 

In  some  states  where  the  recording  acts  apply  to 
sales  of  this  kind,  the  law  has  been  sought  to  be 
evaded  by  drawing  up  a  contract  called  a  lease  and 
calling  the  installments  rent.  Yet  where  the  party 
in  possession  is  simply  paying  the  price  under  the 
name  of  rent,  the  contract  is  still  a  conditional  sale, 
for  the  name  by  which  a  transaction  is  disguised  can 
not  change  its  nature. 

§  876.  Sales  to  arrive.-*- Where  goods  are  sold 
while  still  in  course  of  transportation  the  contract 
assumes  one  of  three  forms: 

( 1 )  It  may  be  a  present  sale  and  transfer  of  title 
which  throws  the  risk  of  loss  during  transit  upon  the 
buyer. 

(2)  It  may  be  an  executory  sale  conditioned  to  be- 
come executed  upon  the  arrival  of  the  goods. 

(3)  It  may  be  executory,  to  become  executed  upon 
the  arrival  of  the  goods,  coupled  with  an  understand- 
ing or  warranty  by  the  seller  that  they  shall  arrive. 

Which  one  of  these  forms  the  contract  shall  take, 
depends  upon  the  intention  of  the  parties  as  gathered 
from  the  terms  of  their  bargain. 

Where  goods  are  sold"  in  transit  with  the  express 
agreement  that  the  title  shall  pass  immediately  it 
vests  at  once  in  the  buyer.     If  an  accident  happens 
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to  the  goods  during  the  remainder  of  the  transit  the 
loss  is  upon  him.  The  indorsement  of  the  bill  of 
lading  during  transit  is  presumed  to  pass  the  present  / 
title  and  risk  to  the  buyer.  But  where  goods  are 
sold  in  transit  and  there  is  nothing  to  determine 
the  precise  nature  of  the  transaction  the  presumption 
is  against  the  passing  of  the  title  until  the  arrival  of 
the  goods. 

Where  the  goods  are  expressly  sold  "  to  arrive,' * 
the  title  remains  in  the  seller  until  their  arrival  at 
the  point  of  destination.  If  the  goods  do  not  arrive, 
neither  is  bound,  and  if  they  are  sold  to  arrive  by  a 
given  date,  but  arrive  later,  the  buyer  need  not  re- 
ceive nor  the  seller  deliver  thetn. 

While  it  is  a  presumption  of  law  that  neither  party 
is  to  be  bound  unless  the  goods  arrive  as  stipulated, 
yet  the  vendor  may  expressly  warrant  that  goods  of 
a  certain  quality,  quantity  or  description  shall  arrive 
by  a  given  time,  and  where  such  an  intention  clear- 
ly appears,  the  vendor  will  be  liable  for  damages 
if  they  do  not  arrive  as  warranted. 

§  877.  Sale  on  trial — Sale  or  return. — Ooods  are 
often  put  into  the  hands  of  one  proposing  to  buy 
with  the  understanding  that  he  may  try  them,  and 
return  them  if  they  prove  unsatisfactory,  and  have 
back  whatever  he  may  have  paid  upon  the  contract. 
If  it  is  understood  that  the  title  is  to  remain  in  the 
seller  until  the  trial  is  over,  the  purchaser  is  merely 
a  bailee  in  the  meantime  and  is  not  liable  for  any 
loss  or  injury  to  the  goods  before  the  sale  becomes 
absolute,  unless  it  be  caused  by  his  negligence  or 
other  fault.     This  is  called  "sale  on  trial.' ' 

But  it  may  be  agreed  that  the  title  to  the  goods 
shall  pass  immediately  to  the  buyer,  subject  to  the 
right  to.  return  them  if  they  prove  unsatisfactory. 
This  is  called  a  "  sale  or  return."  He  may  return 
them  to  the  seller  if  they  prove  unsatisfactory.  Yet 
if  they  are  lost  or  damaged  before  they  are  returned 
as  unsatisfactory,  the  loss  falls  upon  the  buyer,  even 
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though  he  may  not  have  completed  his  trial  or 
examination.  In  short,  he  has  the  right  to  return 
the  goods  after  a  reasonable  examination  in  the  same 
condition  in  which  he  received  them.  But  if  he 
fails  to  return  them  in  this  condition,  the  sale  be- 
comes absolute,  whatever  may  be  the  cause  of  his 
default. 

Whether  the  transaction  is  a  sale  on  trial  or  a  sale 
or  return,  the  buyer  becomes  absolutely  bound  if  he 
fails  to  return  the  goods  within  the  time  stipulated, 
if  any,  or,  if  none  be  fixed,  then  within  a  reasonable 
time,  unless,  in  the  case  of  a  sale  on  trial,  the  goods 
are  lost  without  his  fault. 

Where  one  buys  a  thing  or  has  it  made  to  his  order, 
to  be  kept  if  it  proves  satisfactory,  it  may  not  be  en- 
tirely certain  how  far  he  is  bound  to  try  the  thing, 
or  to  be  satisfied  with  it  after  trial.  By  the  weight 
of  opinion,  in  such  cases,  the  buyer  has  a  right  to 
return  the  thing  if  he  is  really  dissatisfied  after  a  fair 
trial,  and  it  is  not  enough  to  deprive  him  of  the  right 
of  return  that  he  ought  to  be  satisfied.  But  his  dis- 
satisfaction must  be  honest  and  not  feigned. 

Authorities. 

Benjamin  on  Sales,  8th  Am.  ed.t  1892,  is  probably 
the  leading  authority  on  sales  of  Personal  Property. 
Other  authorities  are  Tiedemanon  Sales,  1891;  Story 
on  Sales,  4th  ed.,  1871,  and  Schouler  on  Personal 
Property,  vol.  2.  Benjamin's  Principles  of  Sales,  by 
Judge  R.  M.  Benjamin,  1896,  is  particularly  well 
adapted  to  students'  use. 


CHAPTER  XLVIII. 

MORTGAGES   OF   PERSONAL   PROPERTY. 

1 

§  878.  Definition  and  nature. — A  formal  mort- 
gage of  personal  property  (chattel  mortgage)  is  a 
conditional  sale  of  it  as  security  for  the  payment  of  a 
debt  or  the  performance  of  some  other  obligation,  the 
condition  being  that  the  sale  shall  become  void  and  the 
title  shall  revest  in  the  seller  upon  his  paying  or  per- 
forming as  agreed.  If  the  seller  fails  to  pay  or  per- 
form at  the  appointed  time,  then,  at  common  law, 
the  title  becomes  vested  absolutely  in  the  buyer 
without  foreclosure  or  other  proceeding  in  or  out  of 
court,  and  no  redemption  is  possible. 

The  party  giving  a  mortgage  is  called  the  mort- 
gagor; the  party  to  whom  it  is  given  is  the  mort- 
gagee. 

§  879.  In  equity  and  under  statutes. — But  it  is 
the  generally  established  doctrine  of  equity  that  the 
mortgagor  of  chattels  may,  after  default,  and  at  any 
time  before  a  valid  public  sale  of  the  property  to 
satisfy  the  debt,  bring  a  suit  in  equity  to  redeem 
upon  payment  or  tender  of  the  debt  with  interest. 
Statutes  in  some  states  have  expressly  provided  for 
redemption  of  mortgaged  chattels  after  default  in 
payment.1 

§  880.  Distinguished  from  pledge,  etc. — By  a 
mortgage  the  absolute  title  to  the  mortgaged  prop- 
erty is  transferred  to  the  mortgagee,  subject  to  be 

1  In  Michigan,  North  Dakota  and  Oregon  the  mortgagee  is  re- 
garded as  having  a  mere  lien  until  foreclosure,  and  the  property 
may  be  redeemed  by  a  simple  tender  of  the  debt  and  interest  at 
any  time  before  an  actual  sale. 
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revested  in  the  mortgagor  by  payment  of  the  mort- 
gage debt.  By  a  pledge,  however,  only  a  limited  or 
special  property  passes  to  the  creditor,1  and  the  debtor 
may  redeem  after  default,  even  at  law,  by  tendering 
the  debt  with  interest.*  In  the  case  of  a  mortgage, 
if  default  is  made  in  paying  strictly  at  the  appointed 
time,  a  redemption  is  permitted,  in  most  states,  only 
in  equity  in  a  suit  brought  for  that  purpose.  A 
pledge  of  chattels  can  only  be  made  by  delivering 
them  to  the  creditor,  while  a  mortgage  is  good  as  be- 
tween the  parties  without  such  delivery.' 

If  one  transfers  personal  property,  not  for  the  pur- 
pose of  securing  a  debt,  but  under  an  agreement 
that  he  may  repurchase  it  within  a  certain  time  on 
certain  terms,  this  is  conditional  sale,  and  not  a 
mortgage.  If  the  seller  fails  to  exercise  at  the  ap- 
pointed time  his  option  to  repurchase,  he  can  not 
redeem,  even  in  equity.  So,  where  the  agreement  is 
that  the  title  is  to  remain  in  the  seller  until  the  price 
is  paid,  it  is  not  a  mortgage  but  a  conditional  sale.4 
Whether  a  transaction  is  a  pledge,  or  a  mortgage,  or 
j,  conditional  sale,  is  a  question  of  intention.  In 
cases  of  doubt  the  courts  usually  incline  to  consider 
the  transaction  a  mortgage  rather  than  a  conditional 
sale. 

§  881.  Who  may  mortgage. — In  general,  any  one 
who  may  sell  may  mortgage.  Yet  there  are  some 
statutory  provisions  which  must  be  borne  in  mind. 
Thus,  in  some  states,  the  wife  must  join  with  her 
husband  in  a  mortgage  of  exempt  chattels. 

§882.  What  may  be  mortgaged. — Only  such 
things  as  are  capable  of  actual  present  sale  can  be 
mortgaged.  At  common  law  a  chattel  mortgage  can 
not,  as  a  mortgage,  be  made  to  cover  property  that 
the  mortgagor  does  not  own  at  the  time  but  expects 
afterwards  to  acquire. 

It  is  generally  held  in.  equity,  however,  that  a 
mortgage  of  property  which  the  mortgagor  does  not 

1  Post,  §  942.         ■  Post,  §  967.        •  Post,  §  942.        «  Ante,  §  874. 
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own  at  the  time  the  mortgage  is  given;  is  subject  to 
the  lien  of  the  mortgage  when  he  actually  acquires 
it.  But  this  lien  will  not  be  permitted  to  affect  the 
rights  of  purchasers  for  value  who  took  it  without 
notice  of  the  mortgage. 

If,  after  acquisition  by  the  mortgagor,  the  mort- 
gagee is  given  actual  possession  of  the  mortgaged 
property  before  the  rights  of  third  parties  have  inter- 
vened, he  may  hold  it  both  at  law  and  in  equity 
against  the  world. 

A  growing  crop  may  be  mortgaged  as  a  chattel  and 
is  generally  deemed  to  be  sufficiently  in  existence 
when  the  seed  is  in  the  ground.  Many,  though  not 
all  the  cases,  refuse  to  recognize  as  valid  a  mortgage 
of  a  crop  not  yet  planted,  and  it  was  held  in  one 
case  that  a  crop  planted  but  not  yet  above  the  ground 
can  not  be  mortgaged.1 

§  883.  Form  and  requisites. — At  common  law  a 
mortgage  of  personal  property  need  not  be  in  writing. 
But  since  a  mortgage  is  valid,  as  a  rule,  only  as  be* 
tween  the  parties  thereto,  unless  the  mortgaged  prop- 
erty is  delivered  to  and  possession  retained  by  the 
mortgagee,  or  the  mortgage  itself  is  recorded  in  a 
specified  public  office,1  chattel  mortgages  are  almost 
invariably  in  writing.  The  mortgage  maybe  in  any 
form  provided  the  intention  to  make  a  mortgage  is 
clear.  It  need  not  be  under  seal.  In  a  few  states, 
however,  it  is  required  that  a  chattel  mortgage  be 
duly  acknowledged  by  the  mortgagor,  and  in  some 
the  wife  of  the  mortgagor  must  join  in  a  mortgage  of 
exempt  property.  In  several  states,  also,  a  mort- 
gage of  chattels  is  void,  except  between  the  immedi- 
ate parties  unless  they  make  affidavit  that  the  mort- 
gage was  made  to  secure  the  debt  mentioned  there- 
in and.  for  no  other  purpose,  and  that  the  same 
is  a  just  debt  due  the  mortgagee  from  the  mort- 
gagor.' 

*7  Wis.  159.  *Po8t,  §886. 

*  Such  statutes  exist  in  Arizona,  California!  Idaho,  Maryland, 
Delaware  and  Ohio. 
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§  884.  Same— Description  of  the  property. — The 

law  requires  every  conveyance  or  grant,  whether  ab- 
solute or  by  way  of  mortgage,  to  so  describe  the  prop- 
erty transferred  that  it  may  be  identified,  and  oral 
evidence  is  not  admissible  to  show  that  the  parties 
intended  the  mortgage  to  cover  property  excluded  by  or 
not  fairly  included  in  the  terms  of  the  description.  In 
order  to  give  the  instrument  general  validity,  it  must 
contain  such  a  description  as  will  enable  third  parties, 
when  aided  by  inquiries  which  the  description  indi- 
cates and  directs,  to  identify  the  property.  Where 
the  articles  are  very  numerous,  as  a  stock  of  goods, 
it  would  be  sufficient  Jto  describe  them  generally,  as 
the  stock  of  furniture  or  dry  goods  being  in  a  certain 
store.  Mere  multiplication  of  words  may  tend  to  the 
very  uncertainty  which  the  parties  wish  to  avoid.  If 
the  description  is  wholly  false  and  no  goods  can  be 
found  that  answer  to  it,  the  mortgage  is  void.  Yet 
even  where  the  description  is  so  indefinite  that  the 
goods  can  not  be  identified,  the  defect  will  be  cured 
as  to  all  parties  by  an  actual  transfer  into  the  mort- 
gagee's possession  of  the  goods  intended  to  be  mort- 
gaged, before  the  rights  of  third  persons  attach. 

§  885.  The  debt — Future  advances. — The  debt  se- 
cured should  be  described  with  sufficient  fullness  and 
accuracy  to  distinguish  it  from  other  debts  of  the 
mortgagor,  and  a  totally  wrong  description  of  it  avoids 
the  mortgage. 

A  mortgage  may  be  given  to  secure  a  contingent 
liability,  as  that  of  a  surety  or  indorser,  and  a  chattel 
mortgage  is  valid  if  given  in  good  faith  to  secure  fut- 
ure advances.  A  mortgage  given  for  a  larger  sum 
than  the  real  debt  is  presumptively  fraudulent  and 
void  as  to  creditors  of  the  mortgagor.  It  may  be 
shown,  however,  that  the  larger  sum  was  inserted 
by  mistake  or  was  honestly  intended  to  cover  future 
advances. 

§  886.  Recording. — In  nearly  all  the  states  it  is 
provided,  in  substance,  that  chattel  mortgages  shall 
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be  void  as  against  the  creditors  of  the  mortgagor  and 
subsequent  purchasers  or  incumbrancers  in  good 
faith,  unless  possession  of  the  mortgaged  property  is 
delivered  to  the  mortgagee,  or  unless  the  mortgage 
is  filed  or  recorded  in  a  designated  public  office  in 
the  manner  prescribed  by  law.  Under  these  statutes 
an  unrecorded  mortgage  is  valid  as  between  the  par- 
ties, whether  possession  is  delivered  to  the  mortgagee 
or  not.  The  object  of  the  recording  laws  is  the  pro- 
tection of  third  persons,  creditors  of  and  innocent 
purchasers  from  the  mortgagor  who  retains  posses- 
sion, by  giving  them  notice  of  the  incumbrance.  Re- 
cording, in  most  states,  is  equivalent  to  change  of 
possession,  and  is  notice  to  the  world  of  existence  of 
the  mortgage. 

As  the  object  of  recording  a  chattel  mortgage  is 
notice  to  third  parties,  it  follows,  as  a  general  rule, 
that  even  though  the  mortgage  is  not  recorded,  third 
parties  who  purchase  from  or  give  credit  to  the  mort- 
gagor with  actual  notice  of  the  mortgage,  can  not 
treat  it  as  invalid.  Neither  will  the  mere  recording 
of  a  mortgage  save  it  from  nullity  at  the  suit  of  cred- 
itors or  others,  if  it  was  really  made  with  actual  in- 
tent to  defraud  them.1 

§  887.  Same— Renewal, — In  some  states  a  chattel 
mortgage  ceases,  after  a  certain  time,  to  be  valid  as 
against  subsequent  purchasers  or  incumbrances  of 
the  mortgaged  property,  unless  the  mortgage,  or  a 
copy  of  it,  or  an  affidavit  showing  the  amount  still 
due,  is  filed  within  thirty  days  or  some  other  short 
period  before  the  expiration  of  the  time  named. 

§  888.  Possession  and  profits  of  mortgaged  prop- 
erty.— In  most  states,  unless  the  mortgage  otherwise 
provides,  the  mortgagee  is  entitled  to  the  possession 
of  the  property,  both  before  and  after  default.  Yet 
it  is  commonly  agreed  that  the  mortgagor  shall  re- 
main in  possession  until  default,  and  in  some  states 
it  is  held  that  the  mortgagor  is  entitled  to  possession 

1  Ante,  §  237. 
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until  the  condition  ia  broken  or  until  foreclosure, 
unless  otherwise  agreed.  It  is  a  common  provision 
in  chattel  mortgages,  however,  that  the  mortgagee 
may  take  possession  whenever  he  deems  his  security 
unsafe,  and  many  cases  hold  that  the  mortgagee's 
right  to  take  possession  under  such  a  clause  does  not 
depend  upon  his  having  reasonable  grounds  for  be- 
lieving himself  unsafe,  though  other  cases  deny  such 
arbitrary  power. 

A  mortgagor  in  possession  is  entitled  to  the  rents 
and  profits  of  the  property  in  his  own  right,  unless 
it  is  provided  that  they  shall  be  applied  upon  the 
mortgage  debt,  when  he  can  be  compelled  to  account 
for  them.  A  mortgagee  in  possession  must  apply 
the  profits  of  the  property  to  the  mortgage  debt  and 
interest.     Any  surplus  belongs  to  the  mortgagor. 

§  889.  Sale  by  mortgagor. — A  sale  by  the  mort- 
gagor before  default  gives  his  vendee  a  right  at  law 
to  redeem  by  payment  or  tender  of  thS  debt  and  in- 
terest when  it  falls  due.  After  default,  however,  the 
mortgagor  has  a  mere  right  to  redeem  in  equity, 
called  an  equity  of  redemption.  Yet  he  may  sell 
this  equitable  right  and  the  purchaser  may  redeem 
in  like  manner  with  the  original  mortgagor.  But 
the  mortgagor,  even  though  in  possession,  can  not 
create  any  lien  which  will  take  precedence  over  the 
mortgage,  unless  authorized  to  do  so  by  the  mort- 
gagee. 

§  890 .  Assignment. — The  mortgagee 's  interest  may 
be  transferred,  either  before  or  after  default.  This  is 
done  by  assigning  the  mortgage  and  the  debt  thereby 
secured.  Without  discussing  the  matter  at  length, 
an  assignment,  both  at  law  and  equity,  should  be  of 
the  debt  and  mortgage  both.  If  the  debt  secured  is 
evidenced  by  a  non-negotiable  instrument  the  assig- 
nee takes  the  mortgage,  tainted  with  all  defects,  which 
attach  to  it  in  the  hands  of  the  mortgagee,  and  any 
defenses  will  be  available  against  him  which  could 
have  been  set  up  against  the  mortgagee.    But  in  most 
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states,  if  the  debt  is  evidenced  by  a  negotiable  instru- 
ment, a  bona  fide  purchaser  of  the  debt  and  mort- 
gage takes  both  debt  and  mortgage,  freed  from  de- 
fenses. 

§  891.  Discharge  of  mortgage. — A  mortgage  of 
chattels,  being  at  law  an  absolute  sale  of  them,  sub- 
ject to  be  defeated  by  the  performance  of  a  condition 
subsequent,  that  is,  by  the  payment  of  the  mortgage 
debt,  it  follows  that  whatever  extinguishes  the  mort- 
gage debt,  discharges  the  mortgage.  A  tender  of 
payment  on  the  day  the  debt  falls  due  will  discharge 
the  mortgage,  though  the  mortgagee  refuses  to  receive 
it.  But  a  tender  of  payment  made  after  default  does 
not  operate  to  revest  the  title  in  the  mortgagor,  unless 
it  is  actually  accepted  by  the  mortgagee,  except  in 
states  where  the  mortgage  is  considered  a  mere  lien.1 
But  if  a  tender  of  payment  after  default  is  actually 
accepted  by  the  mortgagee,  this  is  a  waiver  of  strict 
performance  of  the  condition,  and  revests  the  title  in 
the  mortgagor;  and  even  though  not  accepted,  a  ten- 
der, after  default,  may  constitute  a  good  defense  tp 
an  action  by  the  mortgagee  to  obtain  possession. 

In  many  states,  by  statute,  the  mortgagor  is  entitled 
to  receive  from  the  mortgagee  a  written  certificate  that 
the  mortgage  has  been  satisfied  and  discharged,  and 
this  certificate  is  recordable  in  like  manner  with  the 
mortgage  itself. 

§  892.  Mortgagor's  rights  and  remedies  after  de- 
fault.— If  the  mortgagor  fails  to  pay  the  mortgage 
debt  when  due,  at  common  law  the  title  to  the  prop- 
erty becomes  absolute  in  the  mortgagee,  and  the 
mortgagor's  rights  therein  are  gone.  But  equity  re- 
gards a  chattel  mortgage  as  a  mere  security  and  will, 
even  after  default,  allow  the  mortgagor  to  redeem  by 
payment  of  the  debt  and  interest.  He  must,  unless 
permitted  by  statute  to  redeem  by  making  a  tender 
after  default,  sue  in  equity  to  redeem,  and  the  court 
will  permit  him  to  do  so  upon  just  terms,  the  gen- 

1  Ante,  §  879. 
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eral  requirement  being  that  he  shall  pay  the  debt 
and  interest  into  court  within  a  reasonable  time.  An 
action  to  redeem,  independent  of  statute,  must  be 
brought  within  a  reasonable  time  after  default.  But 
statutes  often  provide  a  fixed  time  within  which  ac- 
tions to  redeem  may  be  commenced. 

§  893.  Mortgagee's  rights  and  remedies  after  de- 
fault.—After  default  the  mortgagee's  title  is  absolute 
at  law.  T*he  legal  title  of  the  mortgagor  is  altogether 
defeated  and  cut  off.  All  that  remains  to  him  is  the 
equitable  rights  to  redeem,  as  above.  The  mortgagee, 
as  legal  owner,  is  entitled  to  the  immediate  posses- 
sion of  the  mortgaged  goods  and  may  bring  replevin 
for  them  if  possession  is  withheld. 

But  even  though  the  mortgagee  is  deemed  to  be  the 
legal  owner  after  default,  his  title  is  not  absolute  in 
equity,  and  he  holds  the  property  subject  to  the  mort- 
gagor's equitable  right  to  redeem  by  paying  the  debt 
with  interest.  He  may  therefore  retain  the  property 
merely,  and  let  the  mortgagor  redeem  if  he  frill,  or 
he  may  take  active  steps  to  cut  off  this  right  of  re- 
demption and  subject  the  property  to  the  payment  of 
the  mortgage  debt.  The  process  whereby  the  mort- 
gagor's right  of  redemption  is  cut  off  is  called  a  fore- 
closure. 

§  894.  Foreclosure. — This  may  be  by  a  suit  in 
equity,  which  differs  in  no  essential  particular  from 
the  foreclosure  of  a  real  estate  mortgage.  Such  a  pro- 
ceeding is  always  best  where  the  property  is  of  con- 
siderable value  or  the  rights  of  the  parties  are  in 
dispute,  as  it  is  seldom  liable  to  a  charge  of  unfairness. 
But  the  mortgagee  may,  usually,  after  notice  to  the 
mortgagor,  proceed  to  make  a  bona  fide  sale  of  the 
property.  The  sale  may  be  by  a  public  auction,  or, 
if  there  is  a  power  in  the  mortgage  authorizing  it,  it 
may  be  private.  If  the  goods  can  be  sold  in  parcels 
the  mortgagee  can  not  sell  more  than  enough  to  pay 
his  debt.  If  they  can  not  be  so  sold  he  may  sell  all, 
but  must  account  to  the  mortgagor  for  the  surplus 
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proceeds.  Statutes  in  the  various  states  regulating 
sales  by  mortgagees  should  be  consulted  and  strictly 
observed ,  both  as  to  the  notice  usually  required  to  be 
given  to  the  mortgagor  and  the  manner  of  conduct- 
ing the  sale. 

§  895.  Mortgages  of  stocks  of  goods. — Stocks  of 
goods  are  often  mortgaged  with  the  understanding 
that  the  mortgagor  shall  continue  his  business  of 
selling  them,  replenish  the  stock  and  apply  the 
profits  on  the  mortgage  debt.  Such  securities  have 
been  a  frequent  source  of  litigation.  If  the  mort- 
gagor is  to  retain  possession  and  sell  the  property, 
no  provision  being  made  for  applying  the  proceeds 
to  the  mortgage  debt,  the  transaction  is  usually 
deemed  fraudulent  and  void  as  to  creditors  of  the 
mortgagor.  On  the  other  hand,  it  is  quite  generally 
held  that  if  the  mortgage  is  made  in  good  faith  and 
duly  recorded  it  is  valid  as  against  the  creditors  of 
the  mortgagor,  though  he  remains  in  possession  and 
sells  the  goods  and  replenishes  the  stock,  provided  it 
is  stipulated  that  the  proceeds  or  profits  shall  be  ap- 
plied on  the  mortgage  debt.  But  any  attempt  to 
reserve  to  the  debtor  the  proceeds  of  such  sales 
usually  renders  the  security  void.  In  several  states 
there  are  statutes  regulating  mortgages  of  this  kind, 
usually  by  requiring  a  sworn  statement  of  sales,  pur- 
chases and  profits  to  be  filed  at  certain  short  periods. 

Authorities. 

Jones  on  Chattel  Mortgages,  4th  ed.,  1894;  Gobbey 
on  Chattel  Mortgages,  1893,  and  Chapters  on  Chattel 
Mortgages  in  Tiedeman  on  Sales. 


CHAPTER  XIII. 

BAILMENTS. 

General  Principles. 

§  896.  In  general. — The  term  bailment  has  refer* 
ence  to  a  class  of  transactions  pertaining  solely  to 
personal  property.  A  bailment  arises,  in  general, 
whenever  one  person  has  possession  for  some  tem- 
porary purpose,  of  personal  property,  the  general 
ownership  of  which  is  in  another.  All  lending  and 
hiring  for  use  of  things  personal,  and  all  keeping, 
carrying,  and  working  upon  the  goods  of  others, 
with  or  without  reward,  and  all  delivering  of  them 
in  pledge  as  security  for  debt,  involves,  in  general, 
what  is  technically  called  a  bailment.  In  a  word, 
one  can  hardly  take  another's  chattel  short  of  buying 
it,  receiving  it  as  a  gift,  or  otherwise  acquiring  the 
absolute  title  to  it,  without  becoming,  in  some  sense, 
a  bailee. 

§  897.  Bailment  defined — General  characteristics* 
— A  bailment  is  a  delivery  of  some  chattel  by  one 
party  to  another,  to  be  held  according  to  the  speci- 
fied purpose  of  the  delivery,  and  to  be  returned  or 
delivered  over  when  that  purpose  is  accomplished. 

The  party  so  delivering  the  property  is  called  the 
bailor  ;  the  party  receiving  it  the  bailee ;  the  prop- 
erty itself  is  called  the  thing  bailed,  and  sometimes, 
the  subject-matter,  though  it  is  often  given  other 
names  depending  upon  the  special  nature  of  the  bail- 
ment, as  the  "  pledge,"  the  deposit,  etc. 

§  898.  Same — Test  of  bailment, — Unless  the  very 
chattel  delivered  is,  by  the  express  or  implied  agree- 
ment of  the  parties,  to  be  returned,  the  transaction 
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is  usually  deemed  a  gift  or  sale  andx  not  a  bailment. 
If  it  is  to  be  returned,  however,  it  is  still  a  bailment 
though  it  is  to  be  returned  in  altered  form,  as 
where*  hides  are  delivered  to  be  tanned  into  leather, 
or  logs  are  delivered  to  be  sawed  and  restored  or  de- 
livered over  as  lumber.  But  where  one  receives  prop- 
erty to  be  consumed,  under  an  agreement  to  return, 
not  the  identical  thing  but  another  thing  of  like  kind, 
he  is  a  purchaser  and  not  a  bailee,  and  is  not  excused 
from  making  the  return,  as  are  most  bailees,  by  show- 
ing that  the  property  was  lost  or  destroyed  without 
his  fault.  It  is  a  sale  to  be  repaid  in  kind.1  But  to 
this  rule  there  is,  in  most  states,  an  apparent  excep- 
tion, thus: 

§  899.  Same— The  elevator  cases. — Where  grain  is 
stored  in  a  public  warehouse  or  elevator,  it  is  the  com- 
mon practice  to  mingle  together  in  mass  the  grain  of 
the  bailor  with  that  of  other  customers  and  of  the 
warehouseman  himself,  the  warehouseman  to  return, 
not  the  identical  grain  deposited,  but  grain  of  the 
same  grade  and  value.  Where  grain  is  deposited 
thus,  in  accordance  with  usage  or  agreement,  it  is 
now  generally  held  that  each  depositor  becomes  the 
owner  of  at  portion  of  the  mass  equal  to  what  he  de- 
posits, as  a  tenant  in  common  with  the  others.  The 
transaction  is  held,  as  a  seeming  exception  to  the  gen- 
eral rule,  to  be  a  bailment  and  not  a  sale  to  the  ware- 
houseman, and  the  latter  is  not  liable  for  its  destruc- 
tion without  his  fault.  Upon  diminution  of  the  mass 
without  fault  in  either  of  the  several  depositors,  all 
must  bear  the  loss  pro  rata. 

§  900.  Kinds  of  bailments. — The  books  ordinarily 
distribute  bailments  into  the  following  classes :  ( 1 ) 
Deposit :  A  bailment  of  goods  delivered  by  one  man 
to  another  to  be  kept  gratis  for  the  benefit  of  the 
bailor.  (2)  Mandate  :  A  delivery  of  goods  to  some- 
body who  is  to  carry  them  or  do  something  to  or 
about  them  gratis.    (3)   Loan  for  use  :  Where  goods 

1  Post,  §  914. 
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or  chattels  that  are  useful  are  lent  to  a  friend  gratis 
to  be  used  by  him.  (4)  Pledge  or  pawn  :  Which 
is  a  bailment  of  chattels  as  security  for  some  debt  or 
engagement.  (5)  The  different  sorts  of  hiring, 
namely  :  (a)  Hire  of  things,  where  the  bailee  pays 
for  the  custody  and  use  of  the  bailed  thing,  (b) 
Hire  of  services,  where  the  bailor  hires  the  bailee  to 
bestow  labor  and  skill  on  the  bailed  property,  (c) 
Hire  of  custody,  where  the  bailee  is  to  keep  and  care 
for  the  property  for  reward,  (d)  Hire  of  carriage, 
where  the  bailee  is  to  transport  goods  from  place  to 
place  for  hire. 

From  the  foregoing  it  will  be  seen  that  a  further 
classification  is  possible,  and  that  bailments  are : 
( 1 )  Beneficial  to  the  bailor  alone,  as  in  the  case  of 
deposit  and  mandate  ;  ( 2 )  beneficial  to  the  bailee 
alone,  as  in  the  sole  case  of  loan  for  use ;  (3)  benefi- 
cial to  both  parties,  as  in  the  case  of  pledge  or  pawn 
and  in  the  different  sorts  of  hiring. 

Bailments  have  also  been  classed  as  ordinary  and 
exceptional.  The  ordinary  bailments  will  now  be 
discussed,  leaving  the  exceptional  ones  for  examina- 
tion later  on. 

Ordinary  Bailments — General  Principles. 

§901.  Consideration  in  bailment. — Every  bail- 
ment involves  a  contract,  and  every  simple  contract 
requires  a  consideration  to  support  it.  If  one  prom- 
ises to  keep  or  carry  or  work  upon  the  goods  of 
another  without  reward,  he  is  not  bound  to  enter 
upon  the  undertaking  because  there  is  no  considera- 
tion for  it.  But  if  he  receives  the  goods  and  enters 
upon  the  execution  of  the  trust  the  law  deems  the 
act  of  the  bailor  in  entrusting  them  to  him  a  suffi- 
cient consideration  to  support  an  express  or  implied' 
promise  on  his  part  to  use  at  least  slight  diligence  in 
the  performance  of  his  undertaking. 

§902.  Degree  of  care  required  of  bailee. — That 
every  bailee  is  required  to  take  some  care  of  the 
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bailed  property  is  everywhere  settled.  But  what 
amount  of  care  or  degree  of  diligence  will  be  re- 
quired of  the  bailee  under  the  varying  circumstances 
of  the  case  is  a  vexed  and  constantly  recurring  ques- 
tion. 

In  dealing  with  cases  of  bailments,  most  courts 
recognize  three  degrees  of  care,  namely:  (1)  Slight 
care,  (2)  great  care  and  (3)  ordinary  care,  with 
their  corresponding  degrees  of  negligence.  The  ab- 
sence of  slight  care  is  gross  negligence;  the  ab- 
sence of  ordinary  care  is  ordinary  negligence;  and 
the  absence  of  great  care  is  slight  negligence.  It  is 
further  said  that  where  the  bailment  is  for  the  sole 
benefit  of  the  bailor,  as  in  the  case  of  deposit  and 
mandate,  the  bailee  is  bound  to  take  slight  care  of 
the  thing  bailed  and  is  liable  for  gross  negligence 
only;  if  the  bailment  is  for  the  benefit  of  both  bailor 
and  bailee,  as  in  pledge  and  the  different  sort  of  hir- 
ing, ordinary  care  is  required  of  the  bailee,  who  will 
be  answerable  for  ordinary  negligence;  if  the  bail- 
ment is  for  the  benefit  of  the  bailee  only,  as  in  the 
single  case  of  loan  for  use,  the  bailee  is  bound  to 
great  care  and  will  be  answerable  for  slight  negli- 
gence. 

What  constitutes  negligence  in  any  of  these  several 
degrees  is  not  an  abstract  question,  and  can  only  be  de- 
termined with  reference  to  the  facts  and  circumstances 
of  the  particular  case.  Thus,  what  would  be  great 
diligence  in  reference  to  a  wagon  or  to  a  load  of 
bricks  would  often  constitute  gross  negligence  with 
respect  to  a  bag  of  money  or  a  package  of  valuable 
securities.  So,  what  would  be  ordinary  diligence  in 
a  locality  free  from  dishonest  persons  would  be  gross 
negligence  in  a  city  notoriously  infested  with  thieves. 
Not  only  the  value  and  intrinsic  qualities  of  the 
thing  bailed  are  to  be  considered,  but  also  the  char- 
acter and  habits  of  the  community  and  the  usages 
and  customs  of  trade,  and  the  character  and  habits 
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of  the  bailee  himself,  if  these  are  known  to  the 
bailor. 

§903.  Special  contract. — Subject  to  some  excep- 
tions,1 the  bailee  may  contract  for  a  greater  or  less 
degree  of  care  than  above  indicated,  provided  he 
does  not  seek  to  escape  the  consequences  of  willful 
misconduct. 

§  904.  Modification  of  liability  by  acts  of  bailor. — 
The  bailor's  negligence  may  bar  his  remedy  though 
the  bailee  has  also  been  guilty  of  lack  of  care.  Thus, 
if  one  entrusts  his  property  to  a  child  of  tender  years, 
or  to  an  idiot,  negligence  on  their  part,  whatever  its 
degree,  would  hardly  give  him  a  remedy.  So,  if  the 
bailor  knows  beforehand  the  place  where  and  manner 
in  which  his  goods  are  to  be  kept,  he  can  not  com* 
plain  if  they  are  lost  or  damaged  solely  by  reason  of 
their  being  kept  in  the  place  and  in  the  manner  in 
question. 

§  905 .  Negligence  where  bailment  tortous. — Where 
the  bailee  has  obtained  the  property  by  theft,  tres- 
pass or  fraud,  or,  having  obtained  possession  law- 
fully, he  persists  in  retaining  it  after  his  right  to  do 
so  has  been  terminated,  or  asserts  a  title  adverse  to 
that  of  the  bailee,  or  abuses  his  possession  by  putting 
the  thing  bailed  to  some  unauthorized  use,  as  where 
he  hires  a  horse  for  one  journey  but  goes  another,  he 
is  absolutely  responsible  for  any  loss  or  damage  to 
the  property,  whether  due  to  his  negligence  or  not. 
All  the  risk  being  cast  upon  him  by  his  own  wrong", 
any  evidence  of  care  or  lack  of  care  on  his  part  is 
immaterial. 

§  906.  The  bailee's  special  property. — The  bailor 
has  the  general  or  absolute  title  to  the  thing  bailed, 
and  the  bailee  has,  at  most,  what  is  called  a  special 
property  therein.  This  special,  limited  or  qualified 
property  or  interest  gives  him  a  right  to  hold  the 
property  both  as  against  the  bailee,  before  the  bail- 

lPo8t,  §996,  etseq. 


§907  BAILMENTS.  403 

ment  is  lawfully  terminated,  and  as  against  third 
persons  interfering  with  or  doing  damage  to  it.*  The 
bailee,  in  an  action  against  a  third  party,  may  usually 
recover  the  whole  amount  of  damages  which  have 
resulted  from  the  wrong,  holding  such  as  grew  out 
of  injury  to  his  special  property  or  interest  for  him- 
self, and  the  rest  as  trustee  for  the  bailor. 

The  bailee's  special  property  is  limited  to  the  trust, 
'and  he  can  not  lawfully  go  further  than  the  contract 
warrants  and  make  an  unauthorized  use  of  the  bailed 
thing.  He  can  not  sell,  lease  or  pledge  it  in  contra- 
vention of  his  trust  so  as  to  confer  rights  as  against 
his  bailor,  even  upon  third  parties  aqting  bona  fide 
and  without  notice,  unless  the  bailor  has  clothed 
him  with  the  indicia  of  ownership  or  in  some  other 
way  estopped  himself  from  showing  that  the  bailee 
acted  without  right. 

§907.  Duties  of  the  bailee — Can  not  dispute 
bailor's  title. — The  bailee  can  not,  of  his  own  mo- 
tion, set  up  an  adverse  title  in  a  third  person  in 
answer  to  a  suit  by  his  bailor.  He  can  only  set  up 
such  adverse  title  where  the  third  party  has  asserted 
it,  and  he  has  delivered  over  the  goods  in  recognition 
of  it. 

§908.  Bailee  must  follow  instructions. — If  the 
bailee  receives  any  instructions  from  the  bailor,  he 
is  bound  at  his  peril  to  follow  them,  and  if  he  devi- 
ates from  them  he  may  be  liable  absolutely. 

§  909.  Bailee  must  redeliver  unless  he  has  lawful 
excuse. — The  bailee  must  restore  the  thing  bailed  to 
the  bailor  or  his  agent  or  nominee  at  the  end  of  the 
term  for  which  it  was  delivered,  and*  his  refusal  to 
do  so  on  demand,  in  the  absence  of  lawful  excuse, 
will  render  him  liable  for  its  value.  If  the  bailee 
delivers  the  property  to  one  whom  he  mistakenly 
thinks  is  the  true  owner,  he  is  liable  absolutely  to 
the  bailor.     The  property  is  to  be  returned,  ordina- 
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rily ,  at  the  place  it  was  received,  unless  the  bailee  has 
stipulated  t6  return  it  elsewhere. 

§  910.  Excuses  for  non-deUrery. — The  bailee  may 
show,  however,  in  excuse  for  non-delivery — 

(a)  That  he  has,  by  compulsion  of  law,  or  even 
without  suit  and  after  demand,  delivered  the  goods 
to  the  true  owner,  who  is  some  one  other  than  the 
bailor,  or  has  been  notified  by  such  true  owner  not  % 
to  deliver  them  to  the  bailor. 

(b)  That  they  have  been  lost  while  in  his  hands, 
without  negligence  or  other  fault  on  his  part. 

§  911.  Negligence — Burden  of  proof. — It  may  be 
stated  generally  that,  if  the  bailor  proves  the  delivery 
of  the  goods  to  the  bailee  and  a  failure  to  return 
them,  or  their  return  in  a  damaged  condition,  it  will 
be  presumed  that  the  bailee  has  been  negligent,  pro- 
vided he  offers  no  explanation  of  the  loss  or  damage, 
or  that  the  explanation  he  gives  shows  a  loss  or  in- 
jury such  as  is  ordinarily  due  to  negligence. 

§  912.  Bailee's  right  of  lien.— Every  bailee  for 
hire,  who,  by  his  labor  and  skill,  has  imparted  an 
additional  value  to  the  property,  has  a  specific 
lien  thereon  for  his  reasonable  charges.  This  is  true 
of  mechanics,  artisans,  laborers  and  tradesmen  who 
receive  property  for  the  purpose  of  manufacturing  or 
repairing  it,  or  otherwise  improving  its  condition,  as 
by  sawing  logs  into  lumber,  converting  barley  into 
malt,  killing  and  packing  hogs,  or  repairing  watches, 
furniture  or  vehicles.  But  unless  the  property  was 
actually  or  presumptively  enhanced  in  value  by  the 
service  rendered,  the  common  law  gives  no  lien; 
hence  an  agister  or  livery-stable  keeper  has  no  lien, 
independent  of  statute,  for  the  mere  keep  on  an  ani- 
mal, though  otherwise  if  he  had  taken  it  to  train  or 
cure.  Livery  stable  keepers  and  agisters  are  now 
quite  generally  given  a  lien  by  statute.  But  custom 
has  given  to  warehousemen  who  merely  store  prop- 
erty, a  lien  for  their  charges,1  and  the  same  is  true 
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of  factors  to  whom  goods  are  consigned  for  sale.1 
Common  or  public  carriers,  and  perhaps  private  car- 
riers, have  a  lien  for  their  charges,  upon  the  goods 
carried.*  Like  other  common  law  lien  the  liens  of 
a  bailee  is  dependent  upon  possession,  and  volun- 
tary delivery  of  the  property  to  the  bailor  is  a  waiver 
of  the  right. 

Mnfe,  i60l. 
•  Post,  §  1016. 


CHAPTER  L. 

GRATUITOUS   BAILMENTS. 

Bailments  for  Benefit  of  Bailor. 

§  913.  Deposit. — A  deposit  has  been  defined  as  a 
bailment  of  goods  to  be  kept  without  reward  and  de- 
livered according  to  the  object  or  purpose  of  the  orig- 
inal trust.  The  principal  object  of  such  a  bailment 
is  the  gratuitous  keeping  or  storing  of  the  bailed 
thing. 

§  914.  Distinguished  from  loan — General  deposits. 
— A  deposit  of  this  sort  is  sometimes  called  a  special 
deposit,  to  distinguish  it  from  another  class  of  trans- 
actions, not  bailments  at  all,  but  loans  creating  debts 
to  be  repaid  at  all  events,  sometimes  called  general 
deposits.  Of  this  last  class  are  ordinary  deposits  in 
bank.  This  distinction  carries  with  it  consequences 
of  the  utmost  importance.  Thus,  if  A  goes  to  his 
banker  and  leaves  with  him  a  bag  of  gold  or  a  pack- 
age of  securities  or  bank-notes,  with  an  understand- 
ing that  the  identical  money  or  securities  are  to  be 
kept  and  returned,  and  the  banker  accepts  the  trust 
for  A's  accommodation,  this  is  a  special  deposit,  i.  e., 
a  bailment,  and  the  relation  of  debtor  and  creditor 
does  not  arise.  The  bank  is  only  liable  for  a  negli- 
gent loss  of  the  thing  deposited,  and  it  forms  no 
part  of  the  bank's  available  assets,  either  for  the  pay- 
ment of  its  creditors  in  case  of  insolvency,  or  for  any 
other  purpose  of  its  business.  If,  on  the  other  hand, 
the  deposit  is  general,  the  transaction  is  equivalent 
to  a  loan  to  the  bank,  which,  immediately  upon  re- 
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ceiving  it,  becomes  indebted  to  the  depositor  for  the 
amount  so  deposited.  It  may  mingle  the  funds  with 
its  own,  undertaking,  in  consideration  of  their  use, 
to  repay  the  same  or  any  part  thereof  on  demand, 
which  demand  must  usually  be  by  check  ;l  and  it  is 
no  excuse  for  non-payment  that  the  money  is  lost  by 
inevitable  accident.  The  depositor,  on  the  other 
hand,  can  not  claim  his  deposit  in  specie,  but  has, 
as  a  rule,  only  the  remedies  of  an  ordinary  creditor 
for  its  recovery. 

§  915.  Presumption  as  to  nature  of  deposit. — A 
deposit  in  bank  of  money  or  bankable  funds  is  preL 
sumed  to  be  a  general  deposit,  unless  it  is  otherwise 
expressly  agreed,  or  circumstances  show  that  a  special 
deposit  was  intended,  as  where  the  money  is  deposited 
inclosed  in  a  bag  or  box  or  sealed  up.  If  money  is 
deposited  to  pay  a  specified  check,  this,  it  is  held, 
renders  it  a  special  deposit. 

§  916.  Must  be  no  consideration. — If  a  considera- 
tion for  the  keeping  of  the  thing  bailed  be  present 
the  transaction  is  not  a  technical  deposit  but  a  hire 
of  custody,  and  the  bailee  is  liable  for  ordinary,  as 
distinguished  from  gross,  negligence. 

A  finder  of  lost  property  is  not  bound  to  take  it 
into  his  possession,  but  if  he  does  so  he  will  be  liable 
to  the  owner  for  gross  negligence  like  any  other  de- 
positary. He  has  no  lien  for  the  expense  of  keeping 
the  property,  though  he  may  hold  until  a  reward 
specifically  offered  for  its  return  has  been  paid. 

§  917.  Degree  of  care — Gross  negligence. — It  is 
usually  laid  down  that  a  bailee  without  reward, 
whether  the  bailment  be  a  deposit  or  a  mandate,  is 
bound  to  take  but  slight  care  of  the  thing  bailed  to 
him,  and  is  liable,  consequently,  only  for  gross  neg- 
ligence. Gross  negligence  does  not  mean  the  ab- 
sence of  all  care,  but  merely  the  absence  of  such  care 
as  every  man  of  common  sense,  however  inattentive 
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soever,  takes  of  his  own  property.  Of  course,  for 
robbery  or  larceny  happening  without  his  fault,  the 
bailee  is  not  responsible.  But  where  a  banker,  whose 
cashier  had  access  to  special  deposits  which  were  ex- 
amined but  twice  a  year,  had  ample  warning  that  his 
cashier  was  speculating,  but  retained  him  in  his  em* 
ploy,  he  was  held  liable  on  the  ground  of  gross  neg- 
ligence for  a  loss  of  such  a  deposit  through  the  ab- 
sconding of  the  cashier. 

§  918.  Bight  to  use — Other  matters. — The  deposi- 
tary has,  in  general,  no  right  to  use  the  thing  de- 
posited, particularly  where  it  will  be  injured  by  use* 
Other  matters  pertaining  to  simple  deposits  are  gov- 
erned, in  the  main,  by  the  general  rules  of  bailment 
law  heretofore  laid  down. 

§  919.  Mandate. — Commission  or  mandate,  so 
called,  is  a  bailment  of  personal  property  to  be  car* 
ried  or  worked  upon  without  reward  The  distinc- 
tion  between  deposit  and  mandate  is  simply  this:  In 
deposit  the  principal  object  of  the  parties  is  the  cus- 
tody of  the  thing,  and  any  service  or  labor  performed 
upon  it  is  merely  accessorial;  in  mandate  the  services 
are  the  principal  object  of  the  parties  and  the  cus- 
tody is  merely  accessorial. 

§  920.  Degree  of  care  and  skill. — The  bailee  is 
bound  to  slight  care,  and  will  be  liable,  like  the  de- 
positary, for  gross  negligence.1  Yet  even  a  gratui- 
tous bailee,  if  he  undertakes  to  do  something  requir- 
ing skill,  is  probably  bound  to  exercise  such  a  degree 
of  skill  as,  by  his  calling,  representations  and  pro- 
fessions, he  pretends  himself  to  have. 

§  921 .  Other  matters. — The  contract ,  of  mandate 
is  governed,  in  the  main,  by  principles  analogous  to 
or  identical  with  those  applicable  to  bailments  in 
general  and  deposit  in  particular. 
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Bailments  for  Bailee9 8  Benefit. 

§  922.  Loan  for  use. — "  Loan  for  use  "  is  the  sole 
bailment  for  the  benefit  of  the  bailee.  The  bailee  or 
borrower  gets  the  use  of  the  chattel  lent  during  a 
fixed  time  or  during  the  bailor's  pleasure  without 
rendering  anything  to  the  bailor  therefor.  The  con- 
tract itself  being  of  secondary  importance  from  a 
commercial  standpoint,  will,  in  view  of  much  that  is 
of  greater  importance  pressing  for  attention,  be  dis- 
missed with  a  word. 

The  bailee,  being  the  sole  party  benefited,  is  bound 
to  take  great  care  of  the  thing  bailed  and  is  liable  for 
slight  negligence,  though  not  for  inevitable  accident. 

He  must  defray  all  ordinary  and  necessary  ex- 
penses connected  with  the  thing  loaned,  though  the 
bailor  is  probably  liable  to  reimburse  him  for  any 
extraordinary  expenses  necessarily  incurred  in  pre- 
serving it. 


CHAPTER  LI. 

MUTUAL   BENEFIT   BAILMENTS. 

Bailments  for  Hire. 

§  923.  In  general. — Bailments  for  the  benefit  of 
both  bailor  and  bailee  are  numerous  and  important. 
When  one  hires  a  horse,  a  bicycle,  or  a  piano,  for 
use,  when  he  delivers  his  furniture,  grain  or  other 
property  to  a  warehouseman  or  other  person  to  be 
stored  for  hire,  when  he  employes  a  watchmaker  or 
other  artisan  to  mend  his  watch  or  other  chattel,  or 
a  manufacturer  to  make  up  his  raw  material  and  re- 
turn it  as  manufactured  stock,  or  delivers  property 
to  be  carried  for  hire,  or  to  be  kept  as  security  for 
debt,  a  mutual  benefit  bailment  arises.  It  differs 
from  a  bailment  for  the  sole  benefit  of  the  bailor  or 
bailee  in  this:  If,  after  having  entered  into  a  con- 
tract of  bailment  for  mutual  benefit,  the  bailor  or 
bailee  neglects  or  refuses  to  perform  by  delivering  or 
receiving  the  property  he  is  liable  to  an  action  by  the 
other  party  to  the  contract  for  such  neglect  or  re- 
fusal. On  the  other  hand,  one  who  promises  to  lend 
is  not  liable  if  he  afterwards  refuses  to  do  so;  nor  is 
a  mere  mandatory  or  depositary  who  declines  to  enter 
upon  his  undertaking  liable  in  damages. 

§  924.  Standard  of  care  and  responsibility. — Ex- 
cept where  the  bailee  is  an  inn-keeper  or  common 
carrier,  ordinary  care  is  the  standard  of  responsi- 
bility in  all  these  cases,  unless  the  parties  have  bar- 
gained for  diligence  of  greater  or  less  degree.  The 
transaction  is  one  of  ordinary  business  from  which 
both  derive  a  profit,  and  the  bailor  is  bound  to  exer- 
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cise  such  care  and  vigilance  as  the  generality  of 
mankind  exercise  with  respect  to  their  own  property 
of  like  kind  under  like  circumstances. 


Hire  for  Use. 

§  925.  Definition. — Where  one  obtains  the  custody 
and  use  of  another's  chattel  for  a  consideration,  paid 
or  promised,  the  bailment  is  called  hire  for  use.  It  is 
distinguished  from  a  loan  by  the  presence  pf  a  con- 
sideration. In  many  respects  the  hirer  becomes,  by 
virtue  of  the  hiring,  the  temporary  proprietor  of  the 
thing  hired. 

While  there  are  few  cases  of  consequence  under 
this  head,  save  in  the  instance  of  hiring  a  horse  and 
carriage,  yet  the  hiring  of  pianos,  machinery,  furni- 
ture, and  even  of  rolling  stock,  is  common.  The 
hiring  of  ships  by  charter  party,  which  is  peculiar  to 
the  maritime  law,  is  noticed  elsewhere.1 

§  926.  Bailor's  duties. — It  is  the  duty  of  the  bailor 
or  letter  to  give  the  bailee  or  hirer  possession  of  the 
thing  hired  at  the  place  and  time  agreed,  and  to  re- 
frain during  the  term  of  letting  from  interfering  in 
any  way  with  his  use  of  the  property  in  the  manner 
contemplated  by  the  contract.  Unless  the  bailee  ex- 
pressly assumes  the  risk  of  his  bailor's  defective  title, 
the  latter  is  probably  liable  in  damages  to  the  hirer, 
if  he  is  dispossessed  by  one  having  paramount  title. 
Against  trespassing  strangers,  however,  the  bailee 
must  protect  himself. 

§  927.  Chattel  unfit  for  nse  intended. — Unless  it 
appears  that  the  hirer  relied  upon  his  own  judgment 
as  to  the  fitness  of  the  thing,  the  letter  is  liable  if, 
through  its  unfitness  for  the  use  contemplated,  the 
hirer  suffers  damage.  This  is  certainly  true  where 
such  defect,  being  known  to  the  letter  or  ascertain- 
able by  ordinary  means*  was  not  discoverable  by  the 
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hirer  upon  inspection,  and  was  in  fact  unknown  to 
him. 

§  928.  The  hirer's  duties.— Of  the  hirer's  duty  to 
pay  for  the  use  and  enjoyment,  little  need  be  said. 
If  he  has  the  use,  but  does  not  pay,  he  is  a  debtor  in 
default  and  may  be  sued.  If  payment  is  to  be  in 
advance  of  the  delivery  for  use,  he  can  not  sue  for 
non-delivery  without  a  tender  of  the  hire. 

The  hirer  is  bound,  as  we  have  seen,  to  use  ordi- 
nary care  for  the  safety  and  preservation  of  the  hired 
thing.  If  he  puts  it  to  a  use  not  warranted  by  the 
contract,  however,  he  becomes  strictly  and  often 
absolutely  answerable  for  any  loss  or  damage  hap- 
pening while  such  use  continues.1  Such  would  be 
the  case  where  a  horse  hired  for  one  journey  is 
driven  another,  where  a  piano  hired  for  private  use 
at  home  is  placed  in  a  public  hall  for  profit,  or,  in 
general,  where  the  thing  hired  is  kept  beyond  the 
appointed  time. 

Hire  of  Services. 

§  929.  In  general. — Those  who  take  the  personal 
property  of  others  into  their  possession  to  work  upon 
it  for  hire  are  variously  termed  workmen,  mechanics, 
artificers,  or  artisans.  To  this  class  would  likewise 
belong  a  manufacturer,  who  takes  raw  materials  to 
work  up  into  finished  products  for  another  who  re- 
mains the  owner.  To  such  persons  the  rules  and 
principles  pertaining  to  hired  bailees  in  general  are 
usually  applicable.  Thus,  the  rule  of  ordinary  dili- 
gence will  determine  the  liability  of  a  carriage 
painter  or  watchmaker  who  has  taken  a  watch  or 
carriage  to  repair  or  varnish. 

§  930.  Degree  of  skill. — One  who,  representing 
himself  to  be  of  a  particular  trade  or  calling,  takes 
the  goods  of  another  to  work  upon  in  the  exercise  of 
such  calling,  impliedly  undertakes,  in  the  absence  of 
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special  agreement  or  circumstances,  that  he  will  per- 
form his  duties  in  a  skillful  and  workmanlike  man- 
ner. If  the  bailee  represents  himself  as  possessing 
more  than  the  average  of  skill  and  knowledge  in  the 
particular  calling,  he  must  exercise  it,  otherwise  he 
must  use  such  care,  skill  and  knowledge  as  the 
average  of  his  craft  possess  and  exercise. 

Hire  of  Custody. 

§  931.  Definitions. — Those  who,  for  hire  or  re- 
ward, undertake  the  care  and  custody  of  the  goods 
of  others,  are  known  both  in  business  and  in  the  law 
books  by  different  names,  thus: 

Warehousemen  are  those  who  keep  buildings  or 
places  for  the  receipt  and  storage  of  goods  and  mer- 
chandise for  hire; 

Agisters  are  those  who  take  the  horses  or  cattle  of 
others  to  graze  or  pasture; 

Liverymen  are  those  who  take  horses  to  keep  and 
feed; 

Wharfingers  are  those  who  own  or  keep  wharves 
for  the  purpose  of  receiving  and  shipping  merchan- 
dise to  or  from  them  for  hire. 

§  932.  Warehousemen  and  warehousing. — Ware- 
houses are  known  by  different  names.  Grain 
elevators  are  one  important  class.  So  those  who 
maintain  stockyards  are,  for  most  purposes,  deemed 
warehousemen,  though  a  carrier  who  maintains  such 
a  place  may  be  liable  as  carrier  as  to  live  stock  there 
kept  as  an  incident  of  its  carriage.1  Safety  deposit 
companies  who  provide  vaults  and  boxes  for  the 
keeping  of  the  valuables  of  their  customers  are  en- 
gaged in  business  in  the  nature  of  warehousing, 
though  it  may  not  be  safe  to  say  that  they  are  strictly 
bailees. 

§  933.  Public  warehouse. — While  a  warehouse  or 
elevator  is  everywhere  regarded  as  private  property, 

1  Post,  §  995. 
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yet  in  some  states  it  is  regarded,  where  it  links  the 
great  lines  of  land  and  water  transportation,  as  a 
public  use,  and  the  legislature  may  lawfully  regulate 
its  charge  for  storage.1 

§  934.  Bonded  warehouses. — These  are  such  ware- 
houses as  have  been  designated  by  the  secretary  of  the 
treasury  of  the  United  States  for  the  storage  of  im- 
ported goods  until  the  duties  thereon  have  been  paid. 
Goods  so  deposited  are  not  at  the  risk  of  the  govern- 
ment. The  owner  or  keeper  of  such  a  warehouse  is 
liable,  however,  for  loss  or  damage  due  to  his  want 
of  ordinary  care.£ 

§  935.  Duty  of  warehouseman — Degree  of  care. — 
It  is  the  duty  of  the  warehouseman  to  furnish  a  ware- 
house reasonably  safe  for  the  storage  of  property  of 
the  kind  he  undertakes  to  keep.  If,  owing  to  its  un- 
safe or  unfit  condition,  the  goods  are  lost  or  damaged, 
he  is  liable  to  the  bailor,  unless  the  defect  was  one 
of  which  he  did  not  know  and  could  not  have  known 
by  the  exercise  of  ordinary  care.  And  a  warehouse- 
man who  agrees  to  store  goods  in  a  fire-proof  build- 
ing will  be  liable  if  the  goods  are  lost  by  reason  of 
their  deposit  elsewhere. 

The  warehouseman  is  bound  to  take  due  and  rea- 
sonable care  of  the  goods  committed  to  his  custody. 
What  is  reasonable  care  is  a  question  for  the  jury  to 
decide  in  view  of  all  the  facts  and  circumstances  of 
the  case.  The  criterion  is  not  what  means  might 
have  been  adopted  by  the  exercise  of  the  highest  de- 
gree of  skill  and  intelligence  in  view  of  what  has 
happened,  but  what  a  man  of  ordinary  prudence 
would  do  for  the  safety  of  property  of  the  same  kind 
in  view  of  what  might  reasonably  be  expected  under 
the  circumstances  of  the  case,  to  be  in  danger  of  hap- 
pening. The  storage  of  some  things  in  some  places 
demands  a  watchman  at  night  as  a  common  and  ordi- 
nary precaution,  or  the  employment  of  burglar-proof 

1  See  statutes  in  Illinois,  Kentucky  and  Minnesota. 
•See,  also,  U.  S.  Rev.  Stat.,  §§2954,  3008. 
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safes,  or  extra  precautions  against  fire.  Things  of 
little  intrinsic  value,  as  compared  with  their  bulk, 
however,  as  in  the  case  of  pig-iron,  might  be  left  in 
the  open  air  or  in  a  shed,  without  any  imputation  of 
negligence. 

§936.  Warehouse  receipts. — These  are  instru- 
ments issued  by  warehousemen,  acknowledging  the 
receipt  upon  storage  of  goods  therein  described,  and 
promising  to  redeliver  them  to  the  bailor  on  demand, 
or  (usually)  to  his  order.  Such  instruments  are 
commonly  considered  as  representing  the  property 
they  describe,  and  their  indorsement  and  assignment 
is  generally  regarded  as  equivalent  in  law  to  the  de- 
livery of  the  goods  themselves.  After  such  assign- 
ment the  warehouseman  is  deemed  to  hold  the  goods 
as  bailee  of  the  transferee,  and  this  is  so  though  he 
has  not  been  notified  of  the  transfer  or  consented 
thereto.  But  it  is  held,  in  some  jurisdictions,  that 
unless  the  warehouseman  has  had  notice  of  the  trans- 
fer and  has  assented  to  hold  as  bailee  of  the  assignee, 
the  transfer  of  such  a  receipt  is  not  valid  as  against 
attaching  creditors  of  the  assignor  unless  the  receipt 
was  negotiable  by  statute.1  By  statute  in  most  states, 
warehouse  receipts  have  to  a  greater  or  less  extent 
the  qualities  of  negotiable  instruments.  In  order  to 
be  negotiable,  however,  they  must,  by  some  statutes, 
be  issued  by  those  regularly  engaged  in  the  business 
of  warehousing. 

§937.  Warehouseman's  charges  and  lien. — The 
employment  of  a  warehouseman  implies  an  agree- 
ment to  pay  a  reasonable  sum  for  storage,  unless 
there  is  an  express  agreement  fixing  the  rate  of  stor- 
age, or  unless  it  is  agreed  that  it  shall  be  gratuitous. 
Each  successive  owner  of  the  goods  who  leaves  them 
on  storage  is  under  an  implied  contract  to  pay  there- 
for. 

By  general  custom  the  warehouseman  has  a  lien 
upon  property  stored  with  him  as  security  for  his 

See  135  Mass.  1. 
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reasonable  charges.  It  is  a  particular  lien,  and 
hence  does  not  extend  to  a  general  balance  of  ac- 
count. But  it  extends  to  every  parcel  of  the  goods, 
so  that  if  a  part  of  the  single  lot,  as  so  many  casks 
or  barrels  stored  at  the  same  time,  is  delivered  over 
to  the  bailor,  the  warehouseman  may  assert  his  lien 
against  the  rest,  not  only  as  to  his  charges  for  storing 
them,  but  also  the  part  delivered  over.  The  lien 
covers  only  storage  charges  and  not  advances,  ex- 
cept by  custom  or  special  contract. 

§  938.  Forwarders. — Forwarding  merchants  usu- 
ally combine  with  the  business  of  warehousing  the 
character  pf  agents  to  forward  goods  to  their  destina- 
tion according  to  the  express  or  implied  directions 
of  the  owner.  So  far  as  they  are  warehousemen, 
their  duties  have  been  stated.  In  forwarding  the 
goods,  however,  they  are  bound  to  use  ordinary  care. 
They  must  conform  to  the  directions  of  the  shipper 
and  must  advise  the  consignee  seasonably  of  the 
time  and  mode  of  shipment. 

§  939.  Wharfingers — Liverymen — Agisters, — The 
liability  of  a  wharfinger  for  goods  entrusted  to  his 
care  does  not  differ  materially  from  that  of  a  ware- 
houseman, and  he  is  entitled  to  a  similar  lien.  But 
while  a  liveryman  or  agister  is  liable  for  want  of 
ordinary  care,  he  has  no  lien  for  his  charges,  in  the 
absence  of  statute  or  special  contract.1 
Mnte,  §912. 
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MUTUAL  BENEFIT   BAILMENTS   CONTINUED. 

Pledge  and  Collateral  Security. 

$940.  In  general. — In  view  of  the  convenience 
and  frequency  of  pledge  transactions  the  law  of 
pledge  and  collateral  security  is,  at  the  present  day, 
of  great  commercial  importance.  The  contract  of 
pledge  enables  the  debtor  to  give,  and  his  creditor  to 
obtain  security,  by  a  mere  delivery  of  personal  prop- 
erty without  the  formality  of  a  written  instrument  or 
compliance  with  the  recording  acts,  and  hence  will 
often  be  found  more  convenient  than  a  chattel  mort- 
gage where  the  debtor  does  not  wish  to  retain  the 
possession,  use,  and  management  of  the  property 
pledged,  or  its  nature  is  such,  as  in  the  case  of  bills 
and  notes,  that  he  could  not  retain  possession  consist- 
ently with  the  giving  of  it  as  security. 

§  941.  Pledge  defined. — A  pledge  may  be  defined 
as  a  bailment  of  personal  property  as  security  for 
some  debt  or  engagement.  Where  the  property  is  of 
a  tangible  nature,  the  term  "pledge  "  or  "pawn"  is 
applied.  The  word  "pawn,"however,is  seldom  used  in 
the  language  of  commerce,  being  confined  to  dealings 
with  a  special  class  of  pledgees  called  pawnbrokers. 
Where  the  thing  pledged  is  incorporeal,  as  in  the  case 
of  bonds,  bills,  notes,  corporate  stocks,  etc.,  the  term 
1  s  collateral  security  ' '  is  now  generally  used  to  de- 
scribe the  transaction. 

The  party  delivering  property  in  pledge  is  called 
the  pledgor ;  the  party  to  whom  the  property  is  thus 
delivered  is  called  the  pledgee. 

Com.  Law— 27.  (417) 
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§  942.  Distinguished  from  lien  and  mortgage. — A 

pledge  is  more  than  a  lien,  for  a  lien  does  not  carry 
with  it  to  the  creditor,  in  the  absence  of  statute,  a 
power  of  sale  upon  default.  Yet  it  resembles  a  lien 
in  that  the  general  property  remains  in  the  debtor, 
and  the  creditor  has  only  a  special  property  or  inter- 
est in  the  thing  pledged.1  But  a  pledge  is  less  than 
a  mortgage.  It  may  be  constituted  without  any 
writing  by  a  mere  delivery  of  the  thing  pledged,  and 
continues,  in  general,  only  so  long  as  the  pledgee  is 
in  possession  of  the  property.  It  does  not  pass  the 
legal  title  to  the  pledgee,  but  gives  Him  only  a  spe- 
cial property  or  interest  in  the  nature  of  a  lien. 
While  the  pledge  transaction  may  be  evidenced  by 
writing,  the  recording  acts  do  not  apply. 

A  mortgage  on  the  other  hand  vests  the  legal  title 
to  the  mortgaged  property  in  the  creditor.  Neither 
is  possession  by  the  mortgagee  essential  to  the  ex- 
istence of  the  security,  though  if  the  mortgagor  keeps 
possession,  the  recording  acts  apply." 

§  943.  The  parties. — The  parties  to  the  pledge 
transaction  must  be  competent  to  contract.  We  have 
also  seen  that  one  can  not  sell  and  give  valid  title  to 
a  chattel,  except  in  the  case  of  money  or  negotiable 
paper,  unless  he  owns  it  or  has  authority  from  the 
owner  to  dispose  of  it.  And  the  same  rule  applies, 
in  general,  to  a  pledge,  so  far  as  the  pledgor's  power 
to  encumber  the  title  of  the  true  owner  is  concerned.* 

One  whose  interest  is  less  than  that  of  an  absolute 
owner,  however,  may  pledge  that  interest.  Thus  one 
to  whom  property  is  already  pledged  may  repledge  it 
to  the  extent  of  his  special  interest. 

§  944.  What  may  be  pledged. — Corporeal  property, 
such  as  furniture,  jewelry,  and  domestic  animals, 
were  the  earlier  subjects  of  pledge.  But  now  every 
kind  of  personal  property,  corporeal  or  incorporeal, 
capable  of  transfer  by  delivery  of  the  thing  itself,  or 
by  an  assignment  of  a  written  evidence  of  owner- 

1  Post,  §  952.  *  Ante,  §  886.  •  But  see  ante,  §  600. 
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ship,  may  be  the  subject-matter  of  a  pledge.  So, 
bills  of  exchange,  promissory  notes,  bonds,  shares  of 
stock,  deposits  in  bank,  mortgages,  policies  of  insur- 
ance, etc.,  may  be  pledged  equally  with  chattels  per- 
sonal. 

§  945.  Delivery  of  the  pledged  property  necessary. 
— To  constitute  a  pledge  the  pledgee  must  take  posses- 
sion, and  to  preserve  it  he  must  retain  possession. 
The  mere  agreement  of  the  parties,  without  more, 
that  certain  property  shall  stand  as  a  pledge  is  not 
sufficient  to  create  a  pledge. 

An  agreement  to  pledge  property  is  valid  between 
the  parties  as  an  executory  contract,  however,  and 
will  support  an  action  for  damages  if  the  pledge  is 
not  delivered,  and  may,  in  some  cases,  be  specifically 
enforced.  But  until  delivery  is  made,-  intervening 
rights  will  have  priority  over  the  pledge,  and  the 
pledge  agreement  will  not  be  so  enforced  as  to  give 
the  pledgee  priority  over  attaching  or  execution  cred- 
itors of  the  pledgor,  or  his  general  creditors,  if  he  die 
insolvent  or  is*  forced  into  bankruptcy.  A  subse- 
quent delivery  of  property  in  pursuance  of  a  previ- 
ous agreement  to  pledge  it  renders  the  pledge  valid 
as  between  the  parties,  and  against  creditors  at  large, 
and  it  can  only  be  impeached  by  such  creditors  of  the 
pledgor  as  have  acquired  some  special  lien .  thereon 
prior  to  such  delivery. 

§  946.  What  constitutes  delivery. — An  actual  man-" 
ual  delivery  by  the  pledgor  or  his  agent  to  the  pledgee 
or  his  agent  is  always  sufficient.  But  as  this  is 
sometimes  impracticable  because  of  the  bulk,  situa- 
tion, or  peculiar  nature  of  the  property  pledged,  a 
constructive  delivery  will  often  suffice.  So,  logs  in 
a  boom  may  be  pledged  by  going  in  sight  of  them 
and  pointing  them  out  to  the  pledgee,  and  the  deliv- 
ery of  warehouse  receipts  or  bills  of  lading  for  goods 
stored  or  in  transit  is  a  sufficient  delivery  of  the 
property  symbolized  thereby.  Property  already  in 
possession  of  the  pledgee  requires  no  further  delivery. 
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$  947.  Same  subject — Bills  and  notes. — Bills  and 
notes  should  be  pledged  by  a  transfer  in  the  ordinary 
way  by  indorsement  and  delivery  or  by  delivery 
only,  according  to  the  custom  of  merchants.  That 
such  a  transfer  carries  with  it  the  legal  title  may,  at 
first,  seem  inconsistent  with  the  idea  of  a  pledge. 
But  the  transaction  receives  its  legal  character  from 
the  agreement  of  the  parties  that  the  transfer  is  for 
security  merely,  and  the  delivery  in  pledge,  without 
indorsement,  of  a  bill  or  note  payable  to  the  order  of 
the  pledgor  or  indorsed  to  him  in  full  gives  to  the 
pledgee  the  equitable  title  merely,  and  he  may  be 
prevented  from  enforcing  his  security  by  whatever 
defenses  would  have  been  available  against  his 
pledgor.1 

§  948.  Corporate  stocks. — Corporate  stocks  may  be 
pledged.  The  transfer  is  accomplished  in  the  same 
way  as  in  pase  of  an  ordinary  sale  and  transfer  of  the 
title,  the  pledg&r  taking  back  from  the  pledgee  a 
writing  showing  that  the  shares  are  held  in  pledge, 
and  not  absolutely.  To  render  the  pledgee's  security 
complete  as  against  the  pledgor,  a  mere  transfer  of 
the  certificates  indorsed  in  blank  or  in  full  is  suffi- 
cient. But  in  order  to  invest  the  pledgee  with  full 
legal  title,  as  against  the  corporation  and  the  credit- 
ors of  the  pledgor,  a  transfer  must  be  registered  on 
the  books  of  the  company." 

§  949.  Possession  must  be  retained. — In  order  to 
keep  alive  the  pledge  security,  the  pledge  must  be 
retained  by  the  pledgee  or  his  agent.  Yet,  if  the 
pledgor  gains  possession  by  fraud  or  force,  the  ' 
pledgee  is  not  divested  of  his  rights,  but  may  recover 
the  property  itself  or  the  value  of  his  interest  therein. 
Neither  does  the  pledgee  lose  his  security  by  deliver- 
ing the  pledge  back  to  the  pledgor  for  some  special  ' 
and  limited  purpose,  as  to  be  repaired,  and  not  for 
his  own  use  and  benefit. 

2  As  to  whether  a  pledgee  is  a  bona  fide  holder  for  value  and  en- 
titled to  protection  as  such,  see  ante,  §  463. 
*Ante,  §  747  et  seq. 
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§  950.  The  debt  secured. — One  may  pledge  his 
property  for  the  debt  of  another  as  well  as  for  his 
own.  So,  the  debt  secured  may  be  absolute  or  con- 
tingent and  conditional,  liquidated  or  unliquidated, 
present  or  future.  But  if  property  is  pledged  as  se- 
curity for  a  specified  debt,  it  can  not,  without  the 
pledgor's  consent,  be  held  as  security  for  any  other 
demand  after  that  for  which  it  was  pledged  has  been 
paid  or  tendered.  The  pledged  thing  stands  as  se- 
curity both  for  the  debt  itself  and  the  interest  upon 
it,  and  the  necessary  charges  for  preserving  and  re- 
alizing upon  the  pledge.  It  stands  pledged  for  every 
part  of  the  debt,  and  no  portion  of  the  pledged  prop- 
erty can  be  reclaimed  by  the  pledgor  until  the  entire 
debt  is  paid,  unless,  by  agreement,  distinct  portions 
of  the  pledged  property  are  apportioned  to  distinct 
parts  of  the  debt. 

§  951.  Pledgee's  duty — To  care  for  pledge. — The 
pledge  benefits  the  pledgor  by  gaining  him  credit, 
the  pledgee  by  securing  his  debt.  The  latter  is 
bound,  therefore,  to  take  ordinary  care  of  the  thing 
pledged  in  the  absence  of  a  stipulation  for  a  greater 
or  lesss  degree  of  diligence.1  But  the  rule  of  reason- 
able diligence  often  requires  something  more  than 
careful  custody.  Thus,  the  pledgee  of  negotiable  in- 
struments must  use  due  diligence  to  fix  the  respon- 
sibility of  the  parties  conditionally  liable  thereon  by 
proper  demand  and  notice  of  dishonor,  and  in  effect- 
ing their  collection  when  due. 

§  952.  Pledgee's  rights  with  respect  to  the  prop- 
erty pledged. — Both  before  and  after  default,  and 
until  the  pledge  is  redeemed  by  payment  or  tender, 
or  has  been  in  some  way  foreclosed,  the  pledgee  has 
a  special  property  or  interest  in  the  thing  pledged, 
and  may  sue  either  the  pledgor  or  third  parties  for 
any  unauthorized  interference  with  his  possession. 

§  953.  Right  to  use. — The  pledgee  has  no  right  to 
use  the  pledged  property  if  it  would  be  appreciably 

1  Ante,  §§  902,  035. 
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injured  by  use.  So,  if  clothing  is  pawned  the  pledgee 
can  not  lawfully  wear  it,  though  he  might  read  a 
book  held  in  pledge.  But  if  a  horse  be  pledged  it 
would  be  the  right  and  the  duty  of .  the  pledgee  to 
drive  it  enough  to  keep  it  in  health;  and  if  a  cow 
were  pledged  the  pledgee  might  milk  it  by  way  of 
recompense  for  its  keep.  But  the  better  rule  seems 
to  be  that  if  the  use  of  the  thing  pledged  exceeds  in 
value  the  expense  of  keeping  it,  the  pledgee  must  ac- 
count for  the  profits. 

§954.  Increase  stands  as  security — Profits. — A 
pledgee  is  entitled  to  hold  in  pledge  the  increase  of 
property  pledged.  Thus,  the  pledgee  of  stock  is  en- 
titled, both  as  against  the  pledgor  and  the  corpora- 
tion, if  it  has  notice  of  its  rights,  to  collect  and  hold 
the  cash  dividends  thereon.  So,  the  pledgee  of  bonds 
or  other  interest  bearing  securities,  is  entitled  to  col- 
lect the  interest  as  it  becomes  due  and  to  hold  it  on 
the  same  terms  that  he  holds  the  original  debt. 

Though  the  pledgee  is  entitled  to  hold  as  security 
the  increase  and  profits  of  the  pledged  thing,  he  is 
bound,  nevertheless,  to  .account  for  them  upon  a 
final  settlement  with  the  pledgor.  Thus,  he  is  ac- 
countable for  the  value  of  the  labor  of  a  slave,  for  the 
young  of  animals  pledged ,  or  for  money  collected  on  ac- 
count of  the  pledge,  as  the  interest  or  dividends  upon 
pledged  securities. 

§  955.  Pledgee  entitled  to  expenses. — The  pledgee 
is  entitled  to  charge  the  debtor  with  whatever  reason- 
able expenses  are  incurred  in  caring  for  and  preserv- 
ing the  security.  Thus,  where  a  policy  of  insurance 
was  pledged,  the  pledgee  was  allowed  to  charge  in 
account  the  premiums  paid  by  him  during  the  con- 
tinuance of  the  pledge. 

§  956.  Pledgee  may  assign. — The  pledgee  may 
assign  the  debt  and  the  property  pledged  for  its  se- 
curity; but  not  the  pledge  without  the  debt,  unless 
it  is  otherwise  agreed.  An  assignment  of  the  debt 
carries  with  it  the  pledge,  which,  like  a  mortgage,  is 
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a  mere  incident  thereto.  So,  he  may  repledge  the 
thing  pledged  and  the  original  pledgor  can  not  re- 
cover it  without  first  having  paid  or  tendered  his 
debt.  The  pledgee  can  assign  no  greater  interest 
than  he  himself  has,  and  the  second  pledgee  or  as- 
signee will  take  subject  to  all  equities  existing  be- 
tween the  original  pledgor  and  pledgee,  unless,  in 
the  case  of  negotiable  paper,  he  is  a  holder  for  value 
without  notice  within  the  meaning  of  the  law  mer- 
chant, or  the  pledgee  has  been  clothed  with  such  an 
apparent  title  that  the  pledgor  is  estopped  to  assert 
his  rights. 

§  957.  Bights  and  liabilities  of  pledgee  of  stock. 
— We  have  seen  that  shares  of  stock  are  effectually 
pledged  by  a  transfer  of  the  legal  title  to  the  pledgee.1 
In  general,  therefore,  the  pledgee  in  whom  the  legal 
title  is  thus  vested  is  subject  to  the  same  liabilities 
and  has  the  same  rights  as  other  shareholders,  except 
that  he  has  no  right,  as  against  the  pledgor,  to  vote 
upon  the  shares. 

The  pledgee  who  thus  holds  the  legal  title  is  prima 
facie  entitled  to  dividends,  both  as  against  the  cor- 
poration and  his  pledgor;  though  if  it  be  agreed  that 
the  pledgor  may  draw  them,  the  corporation  having 
notice  of  such  agreement  must  probably  respect  his 
rights. 

The  pledgee  of  shares  has  no  right  as  against  the 
pledgor  to  vote  upon  them.  But  if  the  stock  be  reg- 
istered in  the  name  of  the  pledgee,  the  corporation, 
if  without  notice  of  the  pledge  contract,  may  receive 
his  vote,  otherwise  it  is  bound,  in  the  absence  of 
statute,  to  accord  to  the  pledgor  the  rights  of  a  stock- 
holder. Statutes  in  many  of  the  states  declare  the 
rights  of  those  holding  stock  as  security  or  in  a  rep- 
resentative capacity. 

The  pledgee  is  not  bound  to  hold  and  return  the 
identical  shares  pledged.  It  is  enough  if  he  keeps 
on  hand  at  all  times  during  the  pledge  contract,  an 

lAnte,  §  948. 
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equal  number  of  shares  of  the  same  series  in  the  same 
company.1  If  the  pledgee  does  this,  a  sale  or  repledge 
of  the  shares  originally  pledged  will  not  amount  to 
a  conversion. 

§  958.  Enforcement  of  the  contract. — The  pledgee, 
on  default  by  the  pledgor,  may  resort  to  the  ordinary 
remedy  by  suit  to  recover  the  debt  without  resorting 
to  the  pledged  property ,  unless  he  has  specially  agreed 
to  do  so.  Nor  does  recovery  of  judgment  on  the  debt 
discharge  the  pledge,  though  it  discharges  the  debt 
by  way  of  merger.  So,  the  pledgee  may  attach  the 
property  of  the  pledgor,  other  than  the  property 
pledged.  If  he  attaches  the  pledge  itself,  however, 
he  must  rely  upon  the  lien  of  the  attachment  and" 
not  of  the  pledge,  for  the  latter  is  waived  by  attach- 
ment. 

§  959.  Sale  at  common  law. — It  is  clearly  settled, 
at  common  law,  that  the  pledgee  of  tangible  property 
may,  upon  default,  without  resort  to  legal  process, 
sell  the  pledge  at  public  auction  upon  giving  the 
pledgor  reasonable  notice  to  redeem. 

In  general,  the  power  to  sell  after  default  is  quali- 
fied, in  the  absence  of  an  agreement  to  the  contrary, 
by  three  imperative  conditions:  ( 1 )  There  must  be  a 
prior  demand  of  payment;  (2)  a  prior  notice  of  the 
time  and  place  of  sale;  (3)  the  sale  must  be  by  pub- 
lic auction. 

§  960.  Demand  and  notice. — A  demand  of  pay- 
ment is  always  necessary  where  the  debt  is  due  "on 
call,"  or  "when  demanded,' '  or  upon  the  happen- 
ing of  some  event  within  the  sole  knowledge  of  the 
pledgee.  But  even  where  such  demand  is  unneces- 
sary, notice  of  the  time  and  place  of  sale  is  necessary, 
unless  such  notice  has  been  waived  by  agreement. 
The  object  of  this  notice  is  to  give  the  pledgor  an  op- 
portunity to  attend  and  see  that  the  sale  is  fairly  con- 
ducted, to  enhance  the  price  by  obtaining  bidders,, 
and  to  redeem  the  goods  if  he  is  able  and  sees  fit. 

1  Contra,  in  Massachusetts  and  Michigan.. 


§  961  MUTUAL  BENEFIT  BAILMENTS  CONTINUED.    425 

Such  notice  may  be  waived  by  an  agreement  of  the 
parties.  It  need  not  be  in  any  particular  form,  and 
may,  no  statute  to  the  contrary,  be  oral  as  well  as 
written.  The  safest  course  in  all  cases,  however,  is 
for  the  pledgee  to  serve  formal  notice  in  writing.  In 
a  number  of  states  sales  of  pledged  property  are  reg- 
ulated by  statute. 

§  961.  Sales  under  powers. — Whether  given  in  a 
pledge  or  in  a  mortgage,  a  power  in  the  pledgee  or 
mortgagee  to  sell  upon  default  is  deemed  to  be  a 
power  coupled  with  an  interest,  and  hence  can  not 
be  revoked  by  the  pledgor  or  mortgagor,  and  passes 
to  the  representatives  of  the  pledgee  or  mortgagee. 
Quite  frequently  the  pledgee  is  expressly  given  a 
power  to  sell  upon  default  at  public  or  private  sale 
without  notice  to  the  pledgor.  But  whatever  dis- 
charges the  debt  terminates  the  power.  Under  such 
a  power  the  pledgee  should  not,  if  the  pledge  be  di- 
visible, sell  more  than  is  necessary  to  satisfy  the 
debt.  Neither,  can  the  pledgee,  directly  or  indirectly, 
purchase  at  his  own  sale.  If  he  does  so  the  pledgor 
may  still  redeem. 

§962.  Foreclosure  In  equity. — Formerly  the 
pledgee's  only  remedy  was  by  suit  in  equity  for  a 
foreclosure,  and  authority  to  sell  the  pledge.  A 
pledgee  may  still  in  all  cases,  at  his  option,  sue  in 
equity  to  foreclose  the  pledge,  and  he  should  do  so 
whenever  the  pledged  thing  is  of  considerable  value, 
or  his  rights  or  powers  are  questioned,  for  a  sale  with- 
out decree  might  be  open  to  the  charge  of  unfairness. 
So,  if  it  is  impossible  to  give  notice  to  the  pledgor,  as 
where  he  is  absent  or  his  whereabouts  are  unknown, 
or  the  property  is  intangible,  a  foreclosure  in  equity 
is,  or  may  be,  the  sole  remedy. 

§  963.  Surplus  belongs  to  pledgor — Deficiency. — 
Whenever  the  pledge  is  satisfied,  either  by  a  judicial 
or  non-judicial  sale,  the  surplus  beyond  the  debt,  in- 
terest, and  expenses  of  sale  belongs  to  the  pledgor. 
If  the  proceeds  of  the  pledged  property  are  insuffi- 
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cient  to  pay  the  debt,  the  pledgee  may  recover  the 
deficiency  from  the  pledgor. 
§  964.  Pledgee's  remedies — Negotiable  paper. — In 

the  absence  of  a  power  of  sale  contained  in  the 
pledge  agreement,  the  pledgee  of  negotiable  paper 
can  not,  like  the  pledgee  of  tangible  property,  sell 
the  pledge  at  maturity,  but  must  hold  it  and  collect  it 
wjien  it  falls  due.  But  the  rule  is  founded  upon  the 
convenience  and  presumed  intention  of  the  parties, 
as  such  securities  have  no  certain  market  value. 
Hence,  in  the  case  of  long  time  coupon  bonds  and 
other  securities  that  are  not  expected  to  mature  till 
much  later  than  the  debt,  a  power  of  sale  may  be 
presumed. 

If  there  are  no  defenses  available  against  his 
pledgor  the  pledgee  may,  if  he  holds  the  legal  title, 
sue  in  his  own  name  and  recover  the  full  amount  of 
the  paper,  holding  the  surplus  beyond  his  debt,  in- 
terest and  costs,  as  trustee  for  the  pledgor.  If  there 
are  equitable  defenses  available  against  the  pledgor 
the  pledgee  may,  provided  he  is  a  bona  fide  holder  for 
value,1  recover,  free  from  such  defenses,  the  amount 
of  his  debt,  interest  and  costs.  As  to  the  excess,  ac- 
cording to  the  weight  of  authority,  he  is  not  a  holder 
for  value  and  may  be  met  by  any  defenses  available 
against  the  pledgor. 

§965.  Diligence  in  collecting. — The  pledgee  of 
negotiable  paper  is  bound  to  use  due  diligence  in 
collecting  it,  and  such  diligence  is  substantially  the 
same  as  is  required  of  an  attorney  or  other  agent  for 
collection . 

§  966.  Remedies  upon  pledge  of  stock.— In  gen- 
eral, these  are  practically  the  same  as  in  the  case  of 
pledges  of  tangible  property.  Both  corporate  stocks 
and  bonds  may  be  sold  upon  default,  after  demand 
of  payment  from  the  pledgor  and  notice  of  the 
pledgee's  intention  to  sell,  or  the  sale  may  take  place 
under  a  decree  of  foreclosure,  or  under  a  power. 

1  Ante,  §  458. 
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§  967.  Extinguishment  of  pledge. — The  extin- 
guishment of  the  pledge  otherwise  than  by  foreclosure 
and  sale  may  take  place  in  various  ways,  thus: 

(a)  Payment — Whatever  extinguishes  the  debt 
extinguishes  the  pledge.  Hence,  payment,  accord 
and  satisfaction,  release,  and  the  like,  terminate  the 
security  and  entitle  the  pledgor  to  a  return  of  the 
property.  ' 

( b )  Tender — A  tender  of  the  pledge  debt  at  ma- 
turity extinguishes  the  pledge,  even  though  such 
tender  is  not  kept  good.  It  must  be  kept  good,  how^ 
ever,  in  order  to  stop  interest  and  throw  the  costs  on 
the  creditor,  who  may  still  recover  the  debt  by  ac- 
tion, though  he  can  not  resort  to  the  pledge.  A 
tender  after  default,  if  it  includes  interest  accrued, 
will  terminate  the  pledge.  But  such  tender  must  be 
made  before  a  lawful  sale  of  the  security,  and  must, 
according  to  many  authorities,  be  kept  good. 

(c)  Loss  or  destruction  of  the  pledge— If  the 
pledge  property  is  lost  or  destroyed  the  security  is  at 
an  end.  The  debt,  however,  is  not  affected  unless 
the  loss  was  due  to  the  pledgee's  negligence  or  fault, 
though  where  he  is  in  fault  the  debt  is  extinguished, 
at  least  to  the  extent  of  the  value  of  the  pledged 
thing. 

(d)  Surrender  of  possession.1 

(e)  Statute  of  limitations — The  mere  fact  that  a 
debt  is  secured  by  pledge  will  not  prevent  its  being 

'  barred  by  the  statute  of  limitations.  But  even 
though  the  debt  is  barred,  the  pledge  security  is  gen- 
erally held  to  be  unaffected. 

1  Ante,  §  949. 
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CHAPTER  LIII. 

EXCEPTIONAL   BAILMENTS. 

§  968.  Exceptional    bailments    in    general. — We 

now  come  to  a  class  of  bailments,  which  at  least  one 
writer  has  distinguished  as  exceptional.  Usually,  the 
bailee,  whether  engaged  in  receiving  the  goods  of 
others  as  a  regular  occupation  or  only  as  a  casual  em- 
ployment, is  not  bound  to  deal  except  with  persons 
of  his  own  selection.  But  the  business  of  some  bailees 
is  so  intimately  connected  with  the  convenience  and 
welfare  of  the  general  public  that  they  can  not  choose 
their  customers,  but  must,  within  certain  limits,  treat 
all  alike  who  offer  to  deal  with  them,  and  are  held  to 
a  degree  of  accountability  far  exceeding  that  of  ordi- 
nary bailees.  The  two  principal  bailees  of  this  class 
are  common  carriers  and  inn-keepers. 

Carriers  of  Goods. 

§  969.  Carriers  in  general.— Contracts  for  the  car- 
riage of  personal  property  are  the  most  important 
class  of  transactions  that  fall  under  the  head  of 
bailments.  How  little  that  clothes,  feeds,  warms 
and  comforts  us  is  found  or  is  produced  where  it  is 
wanted  for  use.  If  manufactured  where  it  was  pur- 
chased, at  least  the  materials  of  which  it  was  made 
were  probably  brought  from  some  more  or  less  dis- 
tant place,  where  they  were  made,  or  grown,  or  dug 
from  the  earth.  •  In  fact,  next  to  the  finding,  raising  or 
manufacturing  of  commodities,  the  carrying  or  trans- 

(428) 
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portation  of  them  to  the  places  where  they  are  needed 
for  consumption  is  the  most  important  of  economic 
processes.  Engaged  in  the  business  of  carrying  are 
the  great  network  of  railways  with  which  the  country 
is  covered,  and  the  multitude  of  water  craft  plying 
upon  the  seas,  lakes  and  rivers,  with  the  vast  capital 
invested  and  the  thousands  of  men  employed  in  their 
operation,  beside  the  many  minor  carriers  whose  con- 
veyances swarm  in  cities  and  towns. 

§  970.  Bailment  principles  apply. — From  first  to 
last,  through  the  great  changes  in  the  methods  of 
transportation,  bailment  principles  have  been  applied 
to  the  carriage  of  goods,  for  always,  unless  the  car- 
rier transports  his  own  property,  the  carriage  of  goods 
involves  their  delivery  by  the  owner  to  the  carrier, 
who  contracts  to  deliver  or  account  for  them  accord- 
ing to  his  agreement  or  the  directions  of  his  cus- 
tomer. 

§  971.  Kinds  of  carriers — Common  carrier  defined. 
— Carriers  are  of  two  general  sorts  :  ( 1 )  Private  car- 
riers, and  (2)  Common  or  public  carriers.  A  private 
carrier  is  one  who  carries  only  occasionally  and  not 
as  a  public  business  or  employment.  A  common  or 
public  carrier,  on  the  other  hand,  is  one  whose  reg- 
ular calling  of  business  it  is  to  carry  chattels  for  all 
who  choose  to  employ  and  remunerate  him. 

§  972.  Private  and  common  carriers  distinguished. 
— Carriers  without  hire  and  mere  private  and  occa- 
sional carriers  are  governed  by  the  general  principles 
of  bailment  law  previously  discussed,  and  negligence 
in  some  degree,  or  fraud,  is  at  the  basis  of  their  lia- 
bility. Neither  are  they  bound  to  serve  all  who  offer 
to  employ  them,  but  may  arbitrarily  refuse  to  deal 
except  with  chosen  customers. 

The  common  carrier,  on  the  other  hand,  exercises 
a  public  employment  to  which  public  policy  has  an- 
nexed some  peculiar  and  burdensome  duties  and  re- 
sponsibilities. These  may  be  generally  stated  as  fol- 
lows : 
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(1)  A  duty  to  accept  and  carry,  without  discrim- 
ination between  individuals,  up  to  the  limits  of  his 
facilities,  all  goods  of  the  kind  that  he  professes  to 
carry,  provided  they  are  offered  in  proper  condition 
for  carriage,  and  his  reasonable  charges,  if  he  so  de- 
mands them,  are  paid  in  advance. 

(2)  A  duty  to  carry  and  deliver  the  goods  safely 
and  with  reasonable  dispatch  according  to  the  direc- 
tions of  the  shipper,  unless  he  is  prevented  from  so 
doing  by  one  of  the  following  causes : 

(1)  By  the  act  of  God  or  the  public  enemy.1 

(2)  By  the  adt  of  the  shipper  himself." 

(3)  By  the  public  authority  * 

( 4 )  By  the  inherent  nature  or  vices  of  the  thing 
carried.* 

(5)  By  some  cause  against  which  he  has  stipu- 
lated by  a  special  contract  with  the  shipper,  just  and 
reasonable  in  the  eye  of  the  law. 

Except  as  to  these  causes,  the  carrier  is  said  to  be 
an  insurer  without  the  privileges  of  an  insurer,  and 
it  is  no  excuse  that  he  was  robbed  by  superior  force, 
or  that  the  goods  were  burned  by  fire  set  by  others, 
or  were  lost  or  injured  by  collision  due  to  the  negli- 
gence of  third  parties. 

This  strict  rule  of  liability  is  said  to  have  origi- 
nated in  public  policy,  for  the  protection  of  shippers 
against  the  fraudulent  and  wrongful  acts  of  the  car- 
rier in  combining  with  thieves  and  others  to  defraud 
the  owner.  But  the  reason  for  the  retention  of  the 
rule  in  modern  times  is  probably  more  general,  be- 
ing founded  upon  the  great  public  importance  of  se- 
curing care  and  diligence  from  common  carriers  in 
the  performance  of  duties  in  the  highest  degree  es- 
sential to  the  public  welfare.5 

But  who  are  common  carriers  and  burdened  with 
this  peculiar  and  onerous  liability? 

1  Post,  §§  989,  991.  »  Post,  §  992.         6  See,  also,  post,  §  996. 

•  Post,  §  993.  *  Post,  §§  994,  995. 
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§  973.  Who  are  common  carriers. — Railroad  com- 
panies conducting  ordinary  commercial  lines  are 
always  common  carriers,  and  the  same  is  true  of  dis- 
patch and  fast  freight  lines  which,  though  they  do 
not  own  the  cars  and  road  themselves,  engage  in 
transporting  freight  through  the  agency  and  over  the 
lines  of  others. 

Within  the  same  principle  express  companies  are 
common  carriers,  and  so  of  city  expressmen  who 
carry  goods  and  baggage  to  and  from  railway  stations, 
private  houses  and  hotels.  Owners  of  land  vehicles 
not  employed  upon  any  fixed  line,  but  carrying  from 
place  to  place  in  the  neighborhood,  as  expressman, 
carters  and  draymen,  are  common  carriers  if  they 
hold  themselves  out  generally  to  carry  for  hire,  and 
vessels  engaged  in  general  carrying,  whether  pro- 
pelled by  steam  or  sails,  are  common  carriers,  and 
so  of  canal  companies  and  lightermen,  bargemen  and 
hoymen  on  the  lakes,  rivers  or  sea. 

§  974.  Employment  public  in  nature* — In  general, 
no  one  will  be  held  liable  as  a  common  carrier,  un- 
less he  has  in  some  way  held  himself  out  to  the  pub- 
lic as  ready  to  carry  for  hire  as  a  business,  goods  of 
the  sort  he  professes  to  carry.  A  mere  occasional 
undertaking  to  carry  goods  will,  not  make  one  a  com- 
mon carrier. 

§  975.  What  bound  to  carry  and  where. — Probably 
no  carrier  professes  to  carry  goods  of  every  kind,  but 
only  those  of  certain  kinds  or  descriptions.  A  com- 
mon carrier  is  bound,  therefore,  to  receive  and 
transport  goods  of  the  kind  only  that  he  professes  to 
carry,  and  no  action  can  be  maintained  against  him 
for  refusal  to  carry  goods  of  a  different  kind. 

Neither  is  the  carrier  bound  to  carry  by  other  than 
his  customary  means  and  route,  though  he  may,  by 
special  contract,  bind  himself  to  do  so. 

§  976.  Carriage  must  be  for  hire. — One  is  liable 
<*  a  common  carrier  only  when  working  for  his  hire. 
If  nothing  is  to  be  paid  for  the  carriage,  the  carrier 
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is  liable  only  for  negligence,  and  not  as  an  insurer. 
But  it  is  not  necessary  that  the  price  of  carriage  be 
paid  or  tendered  in  advance.  If  the  carrier  receives 
the  goods  upon  an  express  or  implied  promise  of 
compensation  he  is  chargeable  as  a  common  carrier. 
Neither  need  the  compensation  be  paid  or  promised 
as  such  by  name.  Thus,  where  grain  was  shipped 
in  sacks,  it  was  held  that  an  agreement  to  return  the 
sacks  without  charge  was  not  for  gratuitous  carriage, 
but  that  the  sum  paid  nominally  for  the  carriage  of 
the  grain  covered  also  the  carriage  of  the  empty 
sacks. 

§  977.  When  the  carrier's  liability  begins — Deliv- 
ery for  carriage. — The  liability  of  the  carrier  with 
respect  to  the  goods  begins  with  their  delivery  for 
transportation,  to  him  or  to  his  agent  authorized  to 
receive  them.  Thus,  merely  bringing  goods  onto 
the  premises  of  the  carrier  without  notice  to  the  car- 
rier or  his  servants  is,  in  the  absence  of  express  con- 
tract, usage,  or  a  course  of  dealing  between  the  par- 
ties warranting  such  delivery,  insufficient  to  charge 
the  carrier.  So  the  delivery  must  be  for  immediate 
transportation  in  the  usual  course  of  business,  and  if 
the  goods  are  delivered  to  be  stored  for  a  certain 
time,  until  further  orders,  or  until  something  is  done 
to  prepare  them  for  carriage,  the  carrier,  in  the 
meantime,  is  a  mere  warehouseman  and  liable  only 
for  loss  or  damage  occasioned  by  his  lack  of  ordinary 
care. 

But  the  carrier  is  liable  as  such  the  moment  the 
goods  are  delivered  to  him  for  immediate  transporta- 
tion. They  need  not  be  in  actual  motion,  or  even 
laden  on  board  his  vessel  or  car. 

§  978.  Refusal  to  accept  and  carry. — Though  the 
common  carrier  must,  in  general,  accept  and  carry 
what  is  offered  or  respond  in  damages,  it  is  good 
ground  for  refusal  that  the  goods  are  not  of  the  kind 
that  he  professes  to  carry,  or  are  improperly  packed, 
or  are  of  a  dangerous  character,  and  would  subject 
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his  vehicle,  or  other  freight,  or  his  passengers,  or 
even  strangers,  to  risk  of  injury,  or  that  the  way  is, 
at  the  time,  exposed  to  extraordinary  dangers,  as 
from  mobs  or  rioters.  So  it  is  a  good  defense  to  an 
action  for  refusal  to  carry,  that  from  unexpected 
temporary  causes  or  press  of  business  it  is  impossi- 
ble for  him  to  carry  at  the  time  when  the  goods  are 
offered,  for  he  is  not  bound  to  increase  his  capital  to 
meet  such  emergencies. 

§  979.  May  demand  freight  in  advance. — The  law 
compels  the  carrier  to  deal  with  the  public  and  leaves 
him  no  choice  of  customers.  But  it  does  not  bind 
him  to  deal  on  credit,  and  he  may  lawfully  refuse  to 
carry  unless  freight  is  paid  in  advance. 

§  980.  Waiver. — If,  in  any  of  the  foregoing  cases, 
the  carrier  receives  the  goods  for  transportation  with- 
out insisting  upon  the  right  to  refuse  them,  he  will 
be  deemed,  as  a  rule,  to  have  waived  it,  and  will  be 
liable  as  a  carrier  accordingly. 

§.981.  The  bill  of  lading.— No  receipt,  bill  of 
lading,  or  other  writing  is  required  to  make  the  car- 
rier liable  as  an  insurer  of  the  goods,  provided  they 
have  been  delivered  to  and  accepted  by  him  for  pres- 
ent carriage.  In  practice,  however,  the  carrier's  con- 
tract is  usually  embodied  in  some  sort  of  written  in- 
strument, by  which  he  attempts,  with  more  or  less 
success,  to  limit  or  throw  off  the  harsh  conditions  of 
the  common  law.1  These  contracts  assume  somewhat 
different  forms  and  are  known  by  different  names. 
If  the  carriage  is  by  water  they  are  called  bills  of 
lading,  if  by  land,  they  are  called  receipts.  They 
are  the  same  in  effect  in  either  case,  being  intended 
to  evidence  the  true  intent  of  the  parties.  In  both 
cases  they  contain  a  description  of  the  goods,  ac- 
knowledge their  receipt,  in  good  condition  or  oth- 
erwise, as  the  case  may  be,  name  the  shipper  and 
consignee,  state  the  terms  of  carriage  and  such  qual- 

1  Post,  §  996  et  seq. 
Com.  Law— 28. 
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ifications  of  the  carrier's  liability  as  may  be  agreed 
upon  between  the  parties,  and  contain  a  contract  to 
carry  the  goods  to  their  destination  and  to  there  de- 
liver them  to  the  consignee  or  his  order.  The  term 
''bill  of  lading"  will  be  used  hereafter  to  signify  any 
contract  of  carriage,  whether  by  land  or  water,  hav- 
ing the  above  named  characteristics. 

§  982.  Both  a  receipt  and  a  contract. — A  bill  of 
lading  is  both  a  receipt  and  a  contract.  As  a  receipt 
it  is  prima  facie  evidence  that  the  carrier  has  received 
the  goods,  but  like  other  receipts  it  may  be  contra- 
dicted by  oral  evidence.  So  far  as  it  is  a  contract  the 
rule  as  to  other  written  contracts  applies,  and  it  can 
not  be  varied  or  contradicted  by  parol. 

§  983.  Authority  of  agent  to  make. — The  carrier  is 
bound  only  when  the  agent  who  signs  a  bill  of  lading 
is  expressly  or  impliedly  authorized  to  do  so.  It  is 
generally  held  that  a  shipmaster  or  other  agent  of  & 
carrier  has  authority  to  sign  only  for  goods  put  on 
board  or  delivered  for  transportation,  and  that  bills 
acknowledging  the  receipt  of  goods  never  actually 
received  for  carriage  are  nullities,  even  in  the  handa 
of  bona  fide  holders.  But  .the  contrary  is  held  in 
some  states  in  favor  of  bona  fide  holders  who  pay 
value  for  bills  of  lading,  believing  that  they  repre- 
sented goods  actually  shipped.1 

§  984.  Recitals  as  to  condition  of  goods. — The 
usual  recital  in  bills  of  lading  that  the  property  is 
received  in  good  order  is  held  to  have  reference  only 
to  the  external  appearances,  either  of  the  goods  them- 
selves or  the  package  enclosing  them.  The  carrier 
is  not  liable  if  the  goods  are  damaged  through  natural 
decay,  or  were  wasted  through  unskillful  or  improper 
packing,  unless  he  knew  of  the  vice  or  defect  in  the 
thing  or  package,  and  failed  to  use  proper  and  usual 
precautions  by  which  the  loss  could  have  been 
avoided.1 

1  Post,  §  993. 

f  This  is  the  rule  in  New  York,  Illinois,  Pennsylvania,  Kansas 
and  Nebraska. 
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§  985.  Weight,  quality,  etc. — The  description  of 
the  goods  and  their  weight  and  value,  if  stated  in  the- 
hill  of  lading,  are  binding  on  the  carrier  in  the  ab- 
sence of  any  qualifying  words  or  phrases.  But  if  th* 
words  "weight,  contents  or  value  unknown' '  are  an- 
nexed, the  carrier  is  not  bound  for  any  particular 
weight,  contents  or  kind,  but  only  for  the  goods 
actually  received. 

§  986.  How  far  bills  of  lading  are  negotiable. — It 
is  sometimes  said  that  bills  of  lading  are  negotiable. 
But  they  are  not  negotiable  in  the  strictly  commer- 
cial sense  of  the  term,  like  bills  of  exchange  or  prom- 
issory notes.  They  are  assignable,  however,  and  are 
so  far  a  representative  or  symbol  of  the  goods  that 
their  transfer  is  equivalent  to  a  delivery  of  the  goods, 
themselves.  But  even  the  bona  fide  purchaser  of  a 
bill  of  lading  gets  no  title  against  the  true  owner 
where  the  bill  was  lost  by  the  latter  or  was  stolen 
from  him,  or  the  bill  itself  was  issued  for  goods  to 
which  the  consignor  had  no  title.  An  assignment 
of  the  bill,  however,  to  a  bona  fide  holder  for  value 
cuts  off  the  vendor's  right  of  stoppage  in  transitu.1 

§  987.  Connecting  carriers. — A  carrier  is  not 
bound  to  accept  goods  for  carriage  beyond  the  termi- 
nus of  his  own  line,  though  he  may  by  special  con- 
tract agree  to  do  so.  Having  agreed  so  to  carry,  he 
is  bound  for  the  whole  distance,  all  connecting  lines 
being  deemed  his  agents,  for  whose  defaults  he  is 
answerable  to  the  owner  of  the  goods.  But  what 
shall  be  considered  a  contract  for  through  transpor- 
tation is  a  question  upon  which  the  courts  are  disa- 
greed. It  is  held  in  England  and  in  some  states 
that  acceptance  of  goods  directed  to  a  point  beyond  the 
carrier's  own  line  is,  in  the  absence  of  an  express  stip- 
ulation to  the  contrary,  a  contract  for  through  transpor- 
tation rendering  the  first  carrier  liable  for  the  whole* 
distance.  But  the  majority  of  our  courts  hold  that,, 
in  the  absence  of  any  special  contract  for  through 

lAnte,  §866. 
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carrriage,  the  carrier  is  liable  only  for  loss  or  dam- 
age occurring  on  his  own  line,  and  if  he  safely  car- 
ries and  duly  delivers  the  goods  to  the  proper  con- 
necting carrier,  he  is  not  liable  for  any  loss  afterward 
happening  to  them  from  whatever  cause.  What 
amounts  to  a  special  contract  for  through  carriage  in 
the  jurisdictions  last  mentioned  is  not  the  subject  of 
any  positive  rule.  The  fact  that  the  initial  company 
named  and  collected  a  through  rate  has  been  held  to 
be  relevant  on  that  point.  In  those  states  where*  the 
English  rule  prevails,  the  carrier  may,  by  express 
stipulation,  limit  his  liability  to  his  own  line. 


CHAPTER  LIV. 

carrier's  liability  during  transit. 

Preferences  and  Facilities. 

§  988.  Liability  -at  common  law. — By  the  common 
law,  as  elsewhere  stated,  the  common  carrier  is  an 
insurer  of  the  goods  he  carries  against  loss  or  dam- 
age from  any  cause  save  the  act  of  God  or  the  public 
enemy.  To  losses  arising  from  the  act  of  God  or  the 
public  enemy,  however,  the  carrier  is  not  liable,  and 
to  these  has  been  added,  in  modern  times,  exemption 
-from  liability  for  losses  arising  :  (1)  From  the  act 
of  the  public  authority;  (2)  From  the  act  of  the 
shipper ;  (3)  From  the  inherent  nature  of  the  goods. 

§  989.  Act  of  God. — The  carrier  is  not  responsible 
for  losses  occasioned  by  the  act  of  God  unless  he  has 
expressly  agreed  to  assume  the  risk  of  loss  by  that 
cause.  The  phrase,  "act  of  God,"  is  hardly  suscep^ 
tible  of  a  definition  which  will  be  generally  accepted. 
It  is  nearly  synonymous,  however,  with  inevitable  or 
unavoidable  accident,  when  such  accident  is  in  no 
wise  attributable  to  human  agency,  nor  to  the  fault 
or  negligence  of  the  carrier.  Thus  earthquakes,  tor- 
nadoes, lightning  and  flood  are  clearly  acts  of  God, 
and  the  carrier  is  exonerated  from  loss  by  reason  of 
them  where  his  negligence  did  not  contribute  to 
bring  the  property  within  their  operation.  But  loss 
by  fire,  unless  caused  by  lightning,  is  not  due  to  the 
act  of  God.  So  of  the  explosion  of  a  boiler.  But  a 
snowstorm  of  such  violence  as  to  prevent  the  running 
of  trains  has  been  held  to  be  the  act  of  God. 
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It  must  be.  remembered,  however,  that  where 
the  negligence  of  the  carrier  concurs  with  the  act  of 
God  in  producing  the  loss,  he  is  liable.  Thus,  for  a 
ferryman  to  start  across  a  stream  when  a  dangerous 
wind  is  blowing,  or  for  a  master  to  start  on  a  voyage 
with  an  unseaworthy  vessel,  is  negligence. 

§  990.  Loss  by  act  of  God  after  delay. — When, 
after  a  negligent  delay  by  the  carrier,  the  goods  are 
lost  by  an  act  of  God,  the  courts  of  New  York  and 
some  other  states  hold  the  carrier  liable,  provided 
the  loss  would  not  have  occurred  but  for  the  delay. 
But  in  other  courts  the  carrier  is  not  liable  unless 

■ 

liis  negligence  beyond  the  delay  was  the  proximate 
*cause  of  the  loss.  The  same  principles  doubtless  ap- 
ply in  all  cases  where  the  loss  was  due  to  an  excepted 
peril,  whether  the  exception  was  created  by  law  or 
the  special  contract  of  the  parties. 

§991.  Same — Public  enemy. — Losses  caused  by 
the  public  enemy  fall,  not  upon  the  carrier,  but  upon 
the  owner  of  the  goods,  provided,  always,  the  carrier 
has  been  duly  diligent  in  the  discharge  of  his  duty. 
Pirates  and  belligerents  are  alone  public  enemies. 

Mobs,  rioters  and  strikers  are  not  "public  ene- 
mies''  within  the  meaning  of  the  law,  and  the  carrier 
is  liable  for  losses  caused  by  their  violence  unless  he 
has  contracted  for  a  more  limited  liability.  Neither 
are  ordinary  thieves  or  robbers,  whether  upon  land 
or  water,  included  in  the  phrase.  But  while  the 
carrier  is  liable  for  goods  destroyed  by  rioters  or 
strikers,  he  may  not  be  liable  for  mere  delay  caused 
by  their  interference. 

§  992.  Public  authority. — If  the  goods  are  dam- 
aged or  destroyed  by  the  public  authority,  as  where 
£oods  infected  with  contagious  disease  are  seized  and 
destroyed,  the  carrier  is  not  liable.  Where  the  goods 
are  taken  from  the  carrier  upon  valid  legal  process 
against  the  owner,  the  carrier  is,  by  many  decisions, 
discharged.     But  it  is   the   duty  of  the  carrier  in 
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whose  hands  goods  are  attached  to  give  the  owner 
prompt  notice  of  the  facts. 

§  993.  Act  of  owner. — Every  man  must  bear  the 
consequence  of  his  own  fraud  and  folly.  Hence,  if 
by  his  own  fraud  or  intermeddling  the  owner  has 
brought  the  loss  upon  himself,  he  can  not  recover. 
Thus,  if  a  box  or  package  is  delivered  to  a  carrier  so 
disguised,  whether  by  design  or  not,  as  to  resemble 
a  box  or  package  such  as  usually  contains  articles  of 
little  or  no  value,  whereby  the  carrier  is  misled,  he 
will  usually  be  liable,  at  most,  for  the  value  of  such 
articles  as  he  had  reason  to  suppose  he  was  handling. 
So,  where  the  owner  of  the  goods  has  accompanied 
them  and  has  meddled  with  them,  or  has  undertaken 
to  direct  how  they  shall  be  carried,  or  has  unskill- 
fully  packed  or  loaded  them,  or  has  misdirected  them, 
the  carrier  will  be  exonerated  for  all  liability  for 
losses  due  to  such  intermeddling  or  carelessness  of 
the  owner.  But  where  the  carrier  receives  goods 
which  he  knows  are  improperly  packed,  he  must 
handle  them  with  due  care  in  view  of  their  known 
condition. 

§  994.  Loss  caused  by  the  inherent  nature  of  the 
goods. — For  losses  caused  by  the  inherent  nature, 
vice,  defect  or  infirmity  of  the  property  carried  the 
carrier  is  not  liable,  if  not  himself  in  fault.  This 
principle  applies  to  natural  decay  of  fruits  and  vege- 
tables, evaporation  or  fermentation  of  liquids,  and 
the  vicious  and  refractory  nature  of  live  stock. 

§  995.  Same— Live  animals.— The  liability  of 
common  carriers  of  live  stock  is  said  to  differ  essen- 
tially from  that  of  the  carrier  of  inanimate  property. 
In  fact,  it  has  been  questioned  whether  a  carrier  of 
live  stock  incurs  the  liability  of  a  common  carrier  at 
all.  But  it  is  now  quite  generally  conceded  that  a 
carrier  of  animals  is  liable  as  a  common  carrier,  ex- 
cept for  losses  caused  by  their  peculiar  nature  and 
propensities.  But  where  an  injury  has  happened  to 
them,  it  is  competent  for  the  carrier  to  show  that  it 
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occurred  through  the  "proper  vice"  of  the  animals, 
as  where  they  become  frightened  and  trample  upon 
each  other,  q/r  fall  down  and  are  trodden  under  foot, 
or  gore  each  other,  or  die  from  heat  or  cold,  or  from 
fright,  or  from  refusal  to  take  food.  But  the  carrier 
is  bound  to  take  such  reasonable  and  prudent  care  of 
the  animals  as  their  known  wants  and  propensities 
demand.  So  where  hogs,  through  overcrowding, 
became  heated  and  the  carrier,  when  informed  of  the 
fact,  neglected  to  apply  "water  to  them,  alleging  that 
his  pump  was  out  of  repair,  he  was  held  liable. 

The  carrier  must  feed  and  water  live  animals,  un- 
less the  shipper  or  his  servant  accompanies  them  to 
look  after  their  wants.  Even  in  the  latter  case  the 
carrier  must  afford  reasonable  facilities  and  oppor- 
tunity to  feed  and  water. 

Contracts  Limiting  Carrier's  Liability. 

The  carrier  has  striven  from  the  first  to  throw  off 
the  extraordinary  liability  cast  upon  him  by  the  law. 
This  he  may  do  to  some  extent  and  within  limits  to 
which  public  policy  sets  the  bounds;  and  there  is 
now  scarcely  a  receipt  or  bill  of  lading  which  is  free 
from  terms  limiting  or  designed  to  limit  the  carrier's 
common  law  responsibility  for  loss  or  damage  to  the 
goods. 

§  996.  Special  contract — Stipulations  against  neg- 
ligence.— Except  in  a  few  states  where  statutes  for- 
bid, the  carrier  may,  by  express  contract  with  the 
shipper,  limit  his  liability  for  loss  or  damage  to  the 
goods,  provided  suph  contract  be  "just  and  reason- 
able in  the  eye  of  the  law."  And  it  is  held  by  the 
courts  Of  this  country,  with  few  exceptions,  that  the 
carrier  can  not,  by  any  form  of  contract  or  agree- 
ment with  the  shipper,  exempt  himself  from  the  lia- 
bility for  the  negligence  in  any  degree  of  himself  or 
his  servants  or  agents,  for  such  contracts  are  not  just 
and  reasonable  in  the  eye  of  the  law.     This  rule  ap- 
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plies  both  to  carriers  of  goods  and  carriers  of  passen- 
gers. But  he  may  exempt  himself  from  liability  for 
loss  or  damage  by  fire  or  robbery,  or  for  loss  caused 
by  delays  due  to  mobs,  rioters  or  strikers,  provided 
his  own  negligence  or  wrong  is  not  a  contributing 
cause.  Whenever,  therefore,  the  contract  of  car- 
riage provides  that  the  carrier  shall  not  be  liable  for 
loss  or  damage  to  the  goods  from  certain  specified 
causes,  as  fire,  theft,  collision,  riots,  stranding,  and 
the  like,  the  law  substantially  annexes  the  words, 
11  provided  the  loss  by  any  of  these  causes  be  not  due 
to  the  negligence  of  the  carrier  himself."  If  it  were 
otherwise  the  public  would  be  at  a  great  disadvan- 
tage, and  the  opportunities  of  the  carrier  to  violate 
his  duties  might  be  multiplied  indefinitely.  A  few 
courts,  however,  allow  the  carrier  by  -express  con- 
tract with  the  shipper  to  limit  his  liability  for  the 
negligence  of  his  servants,  provided  such  negligence 
is  not  gross  or  willful.  But  even  such  general  terms 
of  exemption  as  that  the  "  carrier  shall  not  be  held 
liable  for  loss  or  damage/'  will  not  be  construed 
as  extending  to  losses  caused  by  the  negligence  of 
the  carrier  or  his  servants  or  agents.  It  is  settled 
law  of  New  York,  however,  that  the  carrier  may, 
by  contract,  relieve  himself  from  liability  for  the 
personal  negligence  of  his  servants,  provided  the 
language  of  the  contract  is  clearly  intended  to  have 
that  effect. 

§  997.  Stipulations  as  to  value  of  goods. — Con- 
tracts often  provide  that  the  carrier  shall  not  be  liable 
beyond  a  certain  specified  valuation  unless  the  ship- 
per shall,  at  the  time  of  the  delivery  of  the  goods, 
set  a  higher  value  upon  them  and  pay  an  additional 
sum  for  carriage  proportioned  thereto.  Such  limita- 
tions are  effectual  where  the  loss  is  not  due  to  the 
negligence  of  the  carrier  or  his  servants.  Where  the 
loss  is  due  to  such  negligence,  however,  many  cases 
hold  that  the  carrier  must  answer  for  the  full  value 
of  the  goods.     But  where  a  valuation  is  fixed  in  ad- 
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vance  by  a  contract  fairly  and  fully  made  with  the 
shipper,  with  a  rate  of  freight  based  on  such  valua- 
tion and  intended  to  procure  a  due  proportion  be- 
tween the  amount  for  which  the  carrier  may  be  held 
liable  and  the  amount  paid  for  transportation,  and  to 
protect  the  carrier  from  extravagant  and  fanciful 
valuations,  the  carrier  can  not,  by  the  weight  of  au- 
thority, be  held  for  more  than  the  agreed  sum,  even 
when  the  loss  or  damage  was  due  to  his  negligence  or 
that  of  his  employes. 

§  998.  Form  of  special  contract — Notice. — Except 
in  Pennsylvania  and  North  Carolina  it  ft  the  well 
settled  general  rule  that  the  carrier  can  not,  by  mere 
notice  by  advertisements  or  placards,  limit  his  com- 
mon law  liability,  even  though  the  contents  of  such 
notice  are  known  to  the  shipper,  unless  the  latter 
especially  assents  to  be  bound.  As  an  apparent  ex- 
ception to  this  rule,  the  carrier  may  qualify  his  liabil- 
ity by  a  general  notice  to  all  who  may  employ  him  of 
any  reasonable  requisitions  to  be  observed  on  their 
part  in  regard  to  the  manner  of  entry  and  delivery  of 
parcels,  and  the  information  to  be  given  him  of  their 
contents,  and  the  like,  as,  for  example,  that  he  will 
not  be  responsible  for  goods  above  the  value  of  a  cer- 
tain sum,  unless  they  are  entered  and  paid  for  ac- 
cordingly. These  matters  the  carrier  has  a  right  to 
know  in  order  to  fix  his  charges  and  to  determine  the 
extent  of  his  risk  and  the  precaution  to  be  taken. 
But  many  cases  hold  that  such  notice,  or  even  a  spe- 
cial contract  limiting  the  carrier's  liability  to  a  stip- 
ulated sum,  will  not  prevent  a  recovery  of  the  full 
vaiue  where  the  carrier  has  been  negligent. 

§  999.  Burden  of  proof. — It  is  generally  held  that 
the  burden  is  upon  the  carrier  to  show  that  a  loss 
was  occasioned  by  a  peril  excepted  by  the  special 
contract.  When  he  has  done  so,  however,  he  is  pro- 
tected >  unless  the  shipper  can  prove  that  the  carrier's 
negligence  was  a  contributing  cause.  In  a  few  states 
the  burden  of  proof  is  on  the  carrier  to  show  that  he 
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was  not  guilty  of  want  of  due  care,  even  when  the 
loss  is  shown  to  have  arisen  from  an  excepted  peril. 

Carrier' 8  Duty  Touching  Transportation. 

§  1000.  Facilities  and  preferences.  —  A  common 
carrier  is  bound  to  furnish  himself  with  such  reason- 
able appliances  and  facilities  for  carrying  as  will 
enable  him  to  take  care  of  the  traffic  which  may 
reasonably  be  expected  to  be  offered.  But  he  is  not 
bound  to  provide  in  advance  for  any  unusual  press 
of  business  not  reasonably  to  be  expected.1  And  he 
may,  where  such  pressure  occurs,  decline  to  receive 
until  the  pressure  is  removed. 

He  must  provide  safe  and  suitable  vehicles  in  view 
of  the  particular  kind  of  service  he  professes  to  per- 
form. If  he  has  neglected  this  duty,  not  even  his 
special  contract  will  protect  him.  If  he  carries  'by 
water  he  impliedly  warrants  that  his  ship  is  sea- 
worthy, and  if  he  carries  by  land  he  must  furnish 
vehicles  safe  and  sufficient  for  the  purpose  intended. 

The  carrier  is  bound  also  to  provide  suitable  sta- 
tional  facilities,  including  approaches,  platforms, 
warehouses,  and  the  like,  and  including,  if  he  carries 
live  stock,  yards,  gates  and  other  appliances  neces- 
sary to  its  safe  receipt  and  delivery. 

§  1001.  Discrimination  in  rates. — The  common 
carrier  is  entitled  to  charge  a  reasonable  rate  for  car- 
riage and  no  more.  And  without  going  to  the  length 
of  saying  that  it  would  be  unlawful  for  the  carrier 
under  all  circumstances  to  carry  the  goods  of  some 
for  an  unreasonably  low  rate,  or  even  gratuitously, 
it  may  be  affirmed,  as  a  general  rule,  that  the  carrier 
can  not,  even  at  common  law,  unreasonably  discrim- 
inate in  the  matter  of  rates,  either  by  charging  more 
than  a  reasonable  rate  to  some,  or  less  than  a  reason- 
able rate  to  others,  with  a  view  to  create  or  with  the 

lAnte,  §978. 
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effect  of  creating  a  monopoly  and  destroying  the  busi- 
ness of  those  less  favored.  The  duties  of  carriers  in 
this  regard  are  the  subject  of  statutory  regulation  in 
England  and  many  of  our  states,  as  well  as  by  a  law 
of  congress  known  as  the  inter-state  commerce  act.1 

§  1002.  Time  and  order  of  carriage. — All  who  ap- 
ply are  entitled,  in  general,  to  have  their  freight 
carried  in  the  order  in  which  it  is  offered  without 
partiality  or  favor.  But  in  many  cases  the  prefer- 
ence may,  and  even  should,  be  given  to  perishable 
freight. 

So  the  carrier  is  bound  to  carry  and  deliver  within 
a  reasonable  time.  What  is  a  reasonable  time  must 
depend  upon  the  mode  of  carriage,  the  state  of  the 
weather,  the  amount  of  business,  if  there  should  be  a 
temporary  and  unexpected  influx  of  freight.  And  a 
mere  delay  in  carrying  and  delivering  does  not  ren- 
der the  carrier  liable  provided  he  has,  under  all  the 
circumstances  of  the  case,  used  due  diligence.  But 
it  is  the  general  rule  that  in  cases  of  delay  or  acci- 
dent to  the  goods,  the  carrier  is  boiind  to  preserve 
them  and  give  them  such  care  and  attention  as  will 
prevent  further  damage. 

1  The  latter  act  is  authorized  by  the  clause  in  the  federal  consti- 
tution giving  congress  power  to  regulate  commerce  with  foreign 
nations,  among  the  several  states,  and  with  the  Indian  tribes. 
It  applies  to  transportation  by  rail,  or  partly  by  rail  and  partly  by 
water  under  a  common  control,  management  or  arrangement  for 
continuous  shipment  from  one  state  or  territory  to  another,  or  to 
a  foreign  country,  etc.,  but  not  to  carriage  of  persons  or  property 
wholly  within  one  state  and  not  shipped  to  or  from  a  foreign 
country,  from  or  to  any  state.  It  prohibits  and  defines  unreason- 
able rates  and  charges,  forbids  "pooling,"  provides  for  published 
rates  and  charges,  and  establishes  a  commission  for  the  enforce- 
ment of  its  provisions. 


.  s 


CHAPTER  LV. 


OF  THE   CARRIER'S   DUTY   TO   DELIVER  —  HIS   COMPEN- 
SATION  AND   LIEN. 

§  1003.  Duty  to  deliver — In  general. — The  last 
duty  of  the  carrier  is  delivery,  and  to  make  it,  unless 
prevented  by  the  act  of  God  or  the  public  enemy,  or 
by  some  risk  expressly  excepted  in  his  special  con- 
tract, is  an  implied  term  of  his  agreement  with  the 
shipper  arising  out  of  the  very  acceptance  of  the 
goods. 

§  1004.  To  whom. — The  delivery  must  be  made  to 
the  consignee  or  his  duly  authorized  agent.  In  the 
absence  of  any  negligence,  fraud  or  other  default  in 
the  owner,  this  duty  is  absolute,  and  a  wrong  deliv- 
ery will  not  be  excused  by  the  fraud  or  imposition  of 
third  persons,  or  mistake  of  the  carrier.  A  wrong 
delivery  constitutes  a  conversion  and  renders  the 
carrier  liable  for  the  value  of  the  goods. 

§  1005.  Place  of  delivery — Railroads — Water  car- 
riers— Notice. — Railways  are  not  bound,  in  the  ab- 
sence of  special  contract  or  usage,  to  deliver  the 
goods  to  the  consignee  personally  at  his  place  of 
business  or  residence.  Their  cars  move  upon  lines 
from  which  they  can  not  deviate,  and  they  must  de- 
liver at  their  fixed  stations.  According  to  the  Mas- 
sachusetts courts,  the  duty  of  the  company  is  dis- 
charged by  the  safe  deposit  of  the  goods  upon  the 
platform  or  in  the  warehouse  at  the  end  of  the  tran- 
sit, and  from  the  time  of  such  deposit  its  liability  is 
that  of  warehousemen  and  not  of  carrier,  even 
though  no  notice  of  the  arrival  of  the  goods  has  been 
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given  to  the  consignee.1  It  was  held  in  New  Hamp- 
shire, however,  that  the  liability  of  the  railroad  com* 
pany  continued  to  he  that  of  a  common  carrier,  not 
only  until  the  goods  were  deposited  in  the  warehouse 
of  the  company,  hut  until  the  consignee  was  afforded 
a  reasonable  opportunity,  with  due  diligence,  to  take 
them  away.  This  is  said  to  be  the  rule,  also,  in 
Kansas,  Kentucky,  Ohio,  Louisiana,  Michigan,  Min- 
nesota, New  Jersey,  New  York,  Tennessee  and  Wis- 
consin. And  when  the  consignee  has  been  notified 
of  the  arrival  of  the  goods  and  has  had  reasonable 
opportunity  to  take  them  away,  the  carrier  is  liable 
as  a  warehouseman  for  negligence  merely,  and  not 
as  an  insurer.  The  general  rules  last  stated  apply 
to  water  carriers  in  all  jurisdictions. 

§  1006.  Express  companies. — Express  companies 
now  minister  to  the  public  convenience  and  promote 
the  dispatch  of  business  by  carrying  and  making 
delivery,  particularly  of  small  and  valuable  pack- 
ages, to  the  consignee  personally.  Though  their 
main  lines  of  travel  are  usually  the  same  as  those  of 
the  railroad  and  water  carrier,  and  they  use  the 
vehicles  of  the  latter,  they  are  common  carriers  of 
such  goods  as  they  profess  to  carry.  At  unimportant 
way  stations,  where  their  business  is  so  small  as  not 
to  warrant  the  employment  of  teams,  their  obligation 
to  make  a  personal  delivery  or  tender  of  the  goods 
may,  perhaps,  be  excused;  otherwise  they  must  make 
personal  delivery. 

§  1007.  Other  incidents  of  delivery. — Goods  are 
often  sent,  particularly  by  express,  with  directions  to 
collect  the  price  on  delivery  to  the  consignee.  They 
are  said  to  be  sent  C.  O.  D.  By  accepting  goods  so 
sent  the  carrier  undertakes  to  deliver  to  the  con- 
signee only  upon  payment  of  the  price,  and  becomes 
the  shipper's  agent  to  receive  and  bring  it  back,  and 

1  This  rale  is  followed  in  Illinois,  Pennsylvania,  Indiana,  Iowa. 
Tennessee,  Georgia,  North  and  South  Carolina,  Missouri  and 
California. 
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is  liable  probably  as  a  common  carrier  for  the  safe 
return  of  the  proceeds.  The  carrier  is  bound  to 
afford  the  consignee  reasonable  opportunity  to  in- 
spect the  goods  before  accepting  them. 

§  1008.  Excuses  for  non-deli  very. — We  have  seen 
that  the  carrier  is  excused  from  making  safe  delivery 
where  the  goods  are  injured  or  destroyed  by  certain 
risks  or  perils  elsewhere  treated  of  at  length.  But  he 
may  interpose  other  excuses,  as,  that  the  goods  were 
taken  from  him  by  lawful  judicial  process  against 
the  owner,  or  wete  stopped  in  transit. 

§  1009.  Stoppage  in  transit. — The  right  of  an  un- 
paid vendor  to  stop  the  goods  in  transit  is  discussed 
elsewhere.1  The  carrier  is  bound  to  obey  the  ship- 
per's orders  not  to  deliver  the  goods,  and  if  he  deliv- 
ers them  to  the  consignee  in  the  face  of  the  shipper's 
countermand  he  will  be  liable  in  damages.  If  he 
obeys,  in  good  faith,  the  shipper's  orders  to  hold  the 
goods,  he  will  not  be  liable  to  the  consignee,  even 
though  the  stoppage  proves  unauthorized.  After  the 
right  of  stoppage  is  exercised,  the  carrier,  holding 
the  goods  in  obedience  to  orders,  is  liable  as  a  ware- 
houseman merely,  but  with  his  lien  for  freight  un- 
impaired. 

§  1010.  Adverse  title. — It  is  an  excuse  for  non- 
delivery that  the  carrier  has  yielded  possession  to  one 
demanding  the  goods  by  virtue  of  paramount  title. 
But  the  carrier  can  not,  of  his  own  motion,  set  up 
the  fact  that  the  title  is  in  a  third  party  as  an  excuse 
for  non-delivery.  Such  third  party  must  have  as- 
serted his  rights. 

§  1011.  Rights  of  the  carrier. — The  carrier  has  a 
special  property  in  the  goods  consigned  for  carriage, 
which,  while  the  bailment  continues,  will  justify 
him  in  resorting  to  whatever  remedies  an  owner  might 
pursue  for  their  protection.  If  the  goods  be  lost  or 
injured  through  the  negligence  or  wrong  of  a  third 

1  Ante,  §  862,  et  seq. 
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party,  the  carrier  may  recover  from  such  party,  even 
to  their  full  value,  holding  as  trustee  for  the  owner 
the  excess  over  the  value  of  his  special  interest. 

§  1012.  Bight  to  compensation. — The  carrier  is 
entitled  to  a  reasonable  compensation  for  his  serv- 
ices. And  he  may  demand  its  payment  in  advance 
as  a  condition  precedent  to  the  acceptance  of  the 
goods,  or  he  may  recover  it  by  action  after  his  service 
is  performed. 

As  a  general  rule,  freight  is  recoverable  only  on 
goods  delivered,  so  that  if  a  part  of  them  have 
been  wasted,  jettisoned,  or  lost,  even  from  causes  for 
which  the  carrier  is  not  responsible,  he  can  recover 
only  for  those  actually  delivered,  unless  it  appears 
that  it  was  the  clear  intention  that  freight  was  to  be 
paid  on  all  delivered  for  carriage,  regardless  of  losses 
on  the  way. 

If,  however,  the  carrier  is  prevented  without  fault 
from  making  delivery  by  the  act  of  the  owner,  who 
intervenes  and  prevents  him  from  completing  the 
whole  journey,  he  may  recover  full  freight.  And  if 
the  goods  have  become  worthless,  he  is  still  entitled 
to  full  freight,  provided  he  is  not  in  fault  and  has 
offered  to  deliver  them. 

§  1013.  Amount  of  freight — Shipper's  remedies 
for  excessive  freight. — The  amount  of  freight  may 
be  fixed  by  statute,  provided  no  charter  rights  are 
violated,  or  by  usage,  or  by  express  contract.  In  the 
absence  of  statute,  usage,  or  express  contract,  how- 
ever, the  jury  will  fix  a  reasonable  compensation. 

If  the  carrier,  when  the  goods  are  offered  for  car- 
riage, demands  what  the  shipper  deems  excessive 
freight,  the  latter  may  tender  what  he  believes  to  be 
a  reasonable  compensation,  and  if  the  carrier  then 
refuses  to  serve,  the  shipper  may  sue  him  for  a  breach 
of  his  public  duty.  A  carrier  who  has  transported 
the  goods  without  demanding  pay  in  advance  is  lia- 
ble in  trover  or  replevin,  if  he  refuses  to  deliver 
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them  at  the  end  of  the  route  upon  tender  of  a  reason- 
able sum;  or  the  shipper  may  submit  under  protest 
to  the  carrier's  exactions,  get  possession  of  his  goods/ 
and  then  sue  for  so  much  of  the  payment  exacted  as 
was  illegal  and  excessive.1 

§1014.  Who  liable  for  freight. — The  consignor, 
being  the  party  with  whom  the  contract  for  carriage 
is  made,  is  liable  for  freight,  unless  the  carrier  has 
agreed  to  look  exclusively  to  some  other  party.  But 
the  consignee  is  presumptively  the  owner  of  the 
goods  and  prima  facie  liable  for  the  freight.  Yet 
this  presumption  may  be  rebutted,  as  by  showing 
that  he  is  not  the  owner,  unless  he  has,  by  a  volun- 
tary acceptance  of  the  goods,  or  otherwise,  precluded 
himself  from  showing  that  he  is  a  mere  agent  with 
respect  to  them. 

§  1015.  Freight  paid  in  advance. — Freight  paid  in 
advance  can  be  recovered  back  as  upon  a  considera- 
tion that  has  failed  in  all  cases  where  it  could  not 
be  recovered  by  the  carrier  at  the  end  of  his  journey. 

§  1016.  The  carrier's  lien. — A  common  carrier 
has  a  lien  for  his  freight  and  advances  upon  goods 
carried,  differing  in  no  important  respect  from  other 
particular  or  specific  liens  given  by  the  common  law . 
It  will  be  lost  by  the  voluntary  delivery  of  the  goqds 
to  the  consignee,  though  upon  a  delivery  of  a  part  of 
the  goods  the  lien  for  the  entire  freight  will  attach  to 
those  still  undelivered.  But  a  delivery  obtained  by 
trick  or  fraud  will  not  extinguish  the  lien,  and  the 
carrier  may  reclaim  the  goods.  The  lien  may  be 
waived  by  an  express  contract  that  the  delivery  shall 
take  place  before  the  payment  of  the  freight. 

The  lien  of  a  last  or  connecting  carrier  extends  to 
freight  advanced  to  prior  carriers. 

The  carrier's  lien  has  priority  over  the  vendor's 
right  of  stoppage  in  transit  and  the  claims  of  the 
general  creditors  of  the  owner  or  consignee. 

1  Ante,  §  188. 

Com.  Law— 29. 
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Statutes  in  most  of  the  states  provide  for  the  en* 
forcement  of  liens  in  general,  and  in  some  cases  for 
the  enforcement  of  carrier's  liens  in  particular,  usu- 
ally by  a  proceeding  to  foreclose,  or  by  notice,  by 
publication  or  otherwise,  and  sale. 


CHAPTER  LVI. 


V 


4LRRIER8  OF  PASSENGERS — INNKEEPERS — TELE* 

GRAPHS. 

Passenger  Carriers. 

§  1017.  In  general. — Public  carriers  may  carry 
both  goods  and  passengers,  upon  the  same  or  dif- 
ferent conveyances.  Where  both  the  goods  and  the 
person  of  the  owner  are  carried,  the  carrier  is  as  to 
one  a  carrier  of  goods  and  responsible  as  such,  as  to 
the  other  he  is  a  carrier  of  passengers.  In  this  lat- 
ter capacity  the  carrier  is  subject  to  liabilities  quite 
different  from  those  which  arise  out  of  the  carriage 
of  goods.  The  passenger  is  endowed  with  intelli- 
gence, volition  and  the  power  of  locomotion,  and  is 
therefore  enabled,  in  some  degree,  to  foresee  and  avoid 
danger;  and  if,  by  reason  of  his  failure  to  exercise 
these  faculties,  he  suffers  an  injury,  he  maybe  with- 
out remedy  on  the  ground  of  contributory  negligence, 
even  though  the  carrier  be  also  in  fault. 

§  1018.  Not  insurers. — While  the  carrier  of  pas* 
sengers  is  not  an  insurer  of  their  safety,  he  is  bound 
to  take  great  care  for  their  protection ,  or,  as  has  been 
variously  expressed,  "the  most  perfect  care  of  a  cau- 
tious and  prudent  man;"  "the  greatest  possible  care 
and  diligence,'1  and  the  like.  The  subject  of  pas- 
senger  transportation  is  a  large  and  important  one. 
But  a  discussion,  even  of  its  leading  principles, 
would  crowd  out  matter  of  greater  importance  from 
a  strictly  commercial  point  of  view.  For  this  reason 
the  reader  is  referred  to  general  works  on  the  law  of 
carriers  and  to  treatises  on  passenger  carriers  in  par* 
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ticular.  With  a  brief  consideration  of  the  subject  of 
baggage  the  topic  will,  therefore,  be  dismissed. 

§  1019 .  Baggage  generally. — The  public  carrier  in- 
curs as  to  the  passenger's  reasonable  and  ordinary  bag- 
gage the  same  liability  that  he  assumes  with  respect 
to  goods  carried  as  freight,  though  no  compensation 
is  paid  him  beyond  what  is  included  in  the  passen- 
gers fare. 

§  1020.  What  is  baggage. — By  baggage  is  gener- 
ally understood  such  articles  of  personal  convenience 
or  necessity  as  are  usually  carried  by  passengers  for 
their  personal  use,  and  not  merchandise  or  other  val- 
uables, although  carried  in  the  trunks  of  passengers, 
and  which  are  not  designed  for  such  use,  but  for 
other  purposes,  such  as  sale  or  the  like.  What  will  be 
considered  baggage  in  any  case  must  depend,  in  great 
measure,  upon  the  age,  sex,  condition,  and  circum- 
stances of  the  passenger,  and  the  length,  method,  and 
object  of  the  journey.  It  is  not  confined  to  absolute 
necessities  of  the  passenger  but  may  include  the 
books  of  a  student,  the  gun  of  a  sportsman,  or  the 
easel  and  sketch-book  of  an  artist.  So  money  to  de- 
fray the  expenses  of  a  journey  and  carried  in  the 
trunk  of  a  passenger,  to  an  amount  not  exceeding 
what  a  prudent  person  would  carry  for  that  purpose, 
has  been  held  to  be  baggage,  though  there  are  con- 
trary cases.  Bullion  and  plate  are  not  baggage,  nor 
are  watches  or  jewelry  unless  intended  to  be  worn  on 
the  person.  Articles  carried  for  sale  as  merchandise 
and  the  samples  of  traveling  men  are  not  baggage, 
unless  the  carrier,  knowing  their  nature,  receives 
them  as  such.  Articles  intended  for  presentation 
to  friends  are  not  baggage. 

§  1021 .  Passenger  retaining  possession. — In  order 
that  a  common  carrier  may  be  liable  as  such  the 
thing  carried  must  be  completely  and  entirely  sur- 
rendered to  him.  Where  the  passenger  assumes  and 
retains  entire  control  of  any  article  of  baggage  the 
carrier  is  not  liable  as  an  insurer,  but  only  for  neg- 
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ligei.ce.  This  rule  usually  applies  to  clothing  in 
present  use,  to  money  or  jewelry  on  the  passenger's 
person,  and  to  a  sac h el  carried  in  the  hand. 

§  1022;  Passenger  ftrast  call  seasonably  for  bag- 
gage.— The  passenger  is  allowed  a  reasonable  time 
to  call  for  and  receive  his  baggage.  Until  such  time 
has  expired  the  carrier  is  liable  as  an  insurer;  after- 
ward he  is  responsible  as  a  warehouseman  only.  It 
is  frequently  held  that  the  passenger  can  not  con- 
tinue the  carrier's  extraordinary  liability  by  neglect- 
ing to  call  for  his  baggage  until  another  occasion  or 
another  day,  when  it  is  transported  by  the  same  con- 
veyance with  himself. 


Innkeepers. 

§  1023.  Definitions. — An  inn,  in  the  sense  of  our 
modern  law,  is  practically  the  same  as  a  tavern  or 
hotel,  and  an  innkeeper  is  defined  as  one  who  reg- 
ularly keeps  open  a  public  house  far  lodging  and  en- 
tertaining transient  comers  upon  the  general  expecta- 
tion of  his  suitable  recompense.  One  who  supplies 
food  only,  and  not  lodging,  is  not  an  innkeeper. 

§  1024.  Duty  to  receive  the  public. — The  common 
law  duties  of  innkeepers  are  exactly  similar  to  those  of 
common  or  public  carriers,  for  both  are  bound  ta 
serve  impartially,  up  to  the  limit  of  their  facilities, 
all  who  apply  to  them  for  service  in  the  line  of  their 
respective  employments,  and  are  liable  to  an  action 
for  a  refusal  so  to  serve  unless  they  have  just  ex- 
cuse therefor. 

§  1025.  Who  are  guests. — To  make  a  person  a 
guest,  he  must  have  the  character  of  a  traveler,  and 
a  traveler  is  none  the  less  a  guest  though  he  may 
have  made  with  the  innkeeper  a  contract  for  board 
by  the  week  or  month.  But  if  one  makes  the  inn 
his  permanent  home  he  lacks  the  character  of  a  trav- 
eler and  is  a  boarder  merely.     And  the  distinction. 
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between  a  guest  and  a  boarder  is  important,  for,  by 
the  common  law,  the  innkeeper  is  usually  deemed 
an  insurer  of  his  guests'  property  upon  the  premises, 
against  loss  or  damage  save  by  the  act  of  God  or  the 
public  enemy,  and  has  a  lien  thereon  for  his  charges. 
With  respect  to  the  good?  of  a  mere  boarder,  neither 
of  these  propositions  hold  good,  though  the  place 
may  be  an  inn  as  to  those  who  have  the  legal  charac- 
ter of  guests.1 

§  1026.  Innkeeper  may  limit  liability. — An  inn- 
keeper may,  by  notice  brought  home  to  the  guest, 
declare  that  he  will  not  be  responsible  for  money  or 
valuables  not  specially  deposited  with  him,  and  such 
notice  will  protect  him  from  liability  except  where 
the  loss  was  due  to  negligence  on  his  part.  But 
such  notice  must  be  shown  to  have  been  brought  to 
the  knowledge  of  the  guest ;  mere  posting  of  it  is  not 
enough.  Statutes  in  several  states,  however,  make 
such  posting  sufficient. 

§  1027.  The  innkeeper's  lien. — The  innkeeper  has 
a  lien  upon  and  may  detain  the  goods  of  his  guest  as 
security  for  his  reasonable  charges,  not  because  he 
has  enhanced  their  value,  but  because  of  the  extraor- 
dinary obligation  cast  upon  him  by  law. 

The  keeper  of  a  boarding-house  has  no  lien  by  the 
common  law,  and  the  same  is  true  of  an  innkeeper, 
so  far  as  the  goods  of  a  mere  boarder  are  concerned. 
Statutes  in  many  states  now  give  boarding-house 
keepers  a  lien  similar  to  or  co-extensive  with  that  of 
an  innkeeper,  and  extend  the  lien  of  an  innkeeper 
to  the  goods  of  boarders. 


Telegraphs  and  Telephones. 

§  1028.  Are  not  common  carriers. — A  telegraph 
company  is  not  a  common  carrier  in  the  sense  that  it 
insures  the  prompt  and  safe  delivery  of  messages, 

lPost,  §1027. 
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nor  is  it  in  a  strict  sense  a  bailee.  Unlike  the  car- 
rier, it  is  liable  only  where  failure  to  correctly  trans- 
mit and  deliver  messages  is  due  to  its  negligence  or 
willful  default. 

Like  common  carriers,  however,  and  for  similar 
reasons,  telegraph  companies  are  regarded  as  public 
servants  and  are  bound  to  transmit  all  lawful  mes#- 
s age s,  upon  tender  of  the  usual  charges,  with  care  and 
diligence  and  in  the  order  of  time  in  which  they  are 
received.  To  this  general  rule  there  are  few  excep- 
tions, and  statutes  declaring  and  providing  for  its 
enforcement  are  found  in  nearly  all  the  states.  A 
telephone  company  is  likewise  Lund,  and  may  be 
compelled  to  furnish  equal  facilities  to  all  who  will 
comply  with  its  reasonable  regulations. 

§  1029.  Stipulations  limiting  liability.— While  a 
telegraph  company  may  make  reasonable  regulations 
for  the  conduct  of  its  business,  it  can  not,  by  any  no- 
tice or  regulation,  or  by  any  contract  with  the  cus- 
tomer, whether  in  its  printed  blanks  or  otherwise, 
limit  its  liability  for  the  gross  negligence  or  bad 
faith  of  itself  or  its  servants.  In  fact,  the  rulipgs  of 
the  various  courts  touching  such  notices  and  stipu- 
lations are  in  close  analogy  with  those  touching  sim- 
ilar notices  and  contracts  by  carriers,  and  are  based 
on  similar  reasoning. 

Contracts  by  telegraph.1 

Authorities. 

There  are  numerous  authorities  upon  the  general 
law  of  bailments  and  upon  some  special  topics  of  the 
subject.  Story  on  Bailments,  9th  ed.,  1878,  is  much 
cited,  but  is  so  encumbered  with  extracts  from  the 
civil  law  as  to  be  somewhat  confusing  to  beginners. 
Schouler  on  Bailments,  2d  ed.,  1887,  is  a  leading 
and  valuable  text,  and  Lawson  on  Bailments  and 

lAnte,  §§  91,  92. 
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Carriers  gives  an  excellent  general  view.  Jones  on 
PI  edge  3, 1883,  is  the  leading  authority  on  that  branch 
of  the  law.  On  the  law  of  carriers,  and  upon  all 
questions  arising  out  of  transportation  by  rail,  see, 
in  addition  to  works  on  bailments  above,  Elliott  on 
Railroads,  in  four  volumes,  1897,  the  latest  ex- 
haustive work  on  general  railway  law.  The  chapters 
on  bailments  and  carriers  in  Parsons  on  Contracts 
and  Kent's  Commentaries  will  be  found  instructive, 
though  not  exhaustive  of  the  modern  law.  See  on 
telegraphs  and  telephones,  Thompson  on  Electricity, 
1891;  Croswell  on  Electricity,  1895. 


CHAPTER  LVII. 

GUABANTY  AND   SUBETYSHIP. 

§  1030.  In  general. — Guaranty  and  suretyship 
may  be  said  to  originate  in  distrust,  and  suretyship 
has  been  described  as  "a  lame  substitute  for  a  thor- 
ough knowledge  of  human  nature."  While  the  mer- 
chant may  be  anxious  to  sell,  or  the  lender  to  loan, 
his  confidence  in  the  ability  or  honesty  of  the  buyer 
or  borrower,  or  in  the  other  security  offered  by  him, 
is  not  a  satisfactory  assurance  that  his  debt  will  be 
paid.  Creditors  and  other  promisees  often  require, 
therefore,  that  some  one  be  bound,  either  jointly  with 
the  debtor  or  obligor  or  upon  a  contract  independent 
of  his  undertaking  and  collateral  thereto,  for  the  pay- 
ment of  the  debt  or  for  the  faithful  performance  of 
whatever  other  duty  the  principal  transaction  con- 
templates or  creates. 

§  1031.  Definition. — Guaranty  or  suretyship  may 
therefore  be  defined  as  a  contract,  whereby  one  per- 
son, called  the  guarantor  or  surety,  becomes  respon- 
sible to  another,  called  the  creditor  or  obligee,  for  the 
debt,  default  or  miscarriage  of  a  third  party,  called 
the  principal,  or  principal  debtor. 

§  1032.  Contracts  or  guaranty,  suretyship  and  in- 
dorsement distinguished. — Guaranty  and  suretyship 
are  often  used  as  synonymous  terms.  While  simi- 
lar in  many  respects,  the  contract  of  a  guarantor  dif- 
fers from  that  of  a  surety  in  some  important  partic- 
ulars. The  surety  is  bound  jointly,  or  jointly  and 
severally,  with  the  principal,  and  often  by  a  contract 
entered  into  at  the  same  time  and  upon  the  same 
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consideration,  and  may  be  sued,  in  all  cases,  jointly 
with  the  principal.  Ordinarily  he  is  held  to  know 
every  default  of  his  principal,  and  is  not  released  by 
lack  of  notice  that  the  latter  has  made  default  or  by 
the  creditor's  neglect  to  proceed  against  him,  unless 
the  surety  requires  him  to  do  so. 

The  contract  of  the  guarantor,  on  the  other  hand) 
is  his  own  separate  undertaking,  often  made  upon  a 
separate  consideration,  and  upon  which  he  must  be 
sued  alone.  He  undertakes,  not  that  the  principal 
will  perform,  but  that  he  will  be  able  to  perform. 
For  this  reason  he  is  often  discharged  by  mere  indul- 
gence to  the  principal,  or  by  the  lack  of  a  prior  de- 
mand on  the  principal  and  seasonable  notice  of  de- 
fault. These  distinctions,  however,  are  often  diffi- 
cult of  application,  and  there  is  some  uncertainty  as 
to  the  precise  limits  within  which  they  operate.1 

The  contract  of  a  surety  and  that  of  an  indorser  of 
a  bill  or  note  are  so  similar,  that  most  acts  that  will 
discharge  the  one  will  discharge  the  other*.  An  in- 
dorser, however,  \s  discharged  by  the  holder's  fail- 
ure to  make  demand  and  give  notice,  while  a  surety 
is  bound  though  the  creditor  sleeps.  A  surety  may, 
by  notice,  require  the  creditor  to  sue  the  principal 
debtor,  but  an  indorser  can  not.  The  indorser  is 
bound  though  the  instrument  indorsed  is  void,  while 
the  surety's  contract  must  usually  stand  or  fall  with 
that  of  the  principal  debtor.  So,  indorsers  are  suc- 
cessively bound,  and  are  not  liable  to  one  another 
for  contribution.  Each  is  answerable  to  the  one  be- 
low him  for  the  whole  debt,  and,  having  paid  it, 
may  recover  the  whole  amount  from  those  above 
him.  A  guarantor  is  entitled  to  notice  of  his  prin- 
cipal's default  only  where  he  would  be  injured  by 
lack  of  it,  while  a  technical  indorser  is  absolutely 
entitled  to  immediate  notice  of  non-payment/ 

1 8ee  102  Ind.  332,  and  cases  cited.  ** 
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§  1033.  Parties. — Here,  as  elsewhere  in  the  law  of 
contracts,  the  ordinary  rules  of  capacity  apply.  Yet 
there  are  some  special  rules  as  to  corporations  and 
partnerships,  as  has  already  been  shown.1 

In  order,  however,  that  a  surety  may  be  bound,  it 
is  not  necessary  that  the  principal  should  in  all  cases 
be  bound,  and  though  the  principal  be  an  infant,  or 
a  married  woman,  or  otherwise  incompetent,  the 
surety  is  liable.  The  disability  of  the  principal  may 
be  the  very  reason  why  a  surety  was  required. 

§  1034.  Consideration. — Contracts  of  guaranty  and 
suretyship,  unless  under  seal,  require  a  consideration 
to  support  them.  But  a  consideration  of  one  dollar 
is  sufficient  to  support  a  contract  of  guaranty  or 
suretyship  for  any  amount,  and,  commonly,  the  only 
consideration  for  the  contract  is  the  credit  given  to 
the  principal  debtor  at  the  express  or  implied  request 
of  the  guarantor  or  surety.  A  binding  agreement  of 
the  creditor  to  extend  the  time  of  payment  for  a 
definite  time  is  a  sufficient  consideration  for  a  con- 
tract of  guaranty  or  suretyship.  But  if  the  credit 
was  given  before  the  contract  of  guaranty  or  sure- 
tyship was  made,  and  such  contract  was  no  part 
of  the  inducement  upon  which  the  credit  was  given, 
the  contract  of  guaranty  is  without  consideration  and 
void,  unless  some  new  value  or  right  be  parted  with 
by  the  creditor  upon  the  strength  of  the  guaranty. 

Form  of  the  Contract — Statute  of  Frauds. 

§  1035.  Must  be  in  writing. — At  common  law  con- 
tracts of  guaranty  or  suretyship  were  valid  without 
writing.  '  But  the  fourth  section  of  the  English  stat- 
ute of  frauds*  provides,  among  other  things,  that  "no 
action  shall  be  brought  whereby  to  charge  the  de- 
fendant upon  any  special  promise  to  answer  for  the 
debt,  default,  or  miscarriages  of  any  other  person,  un- 

lAnte,  §  669.  %Ante,  chap.  viii. 
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less  the  agreement  upon  which  such  action  shall  be 
brought,  or  some  memorandum  or  note  thereof,  shall 
be  in  writing  and  signed  by  the  party  to  be  charged 
therewith  or  some  person  thereunto  by  him  lawfully 
authorized."  This  is  the  basis  of  similar  legislation 
in  nearly  all  the  United  States. 

The  statute  only  requires  a  special  promise  to  be  in 
writing.  This  restricts  its  operation  to  such  con* 
tracts  as  are  made  in  fact,  and  those  already  implied 
by  law  are  not  within  the  statute. 

§  1036.  Debt,  default,  miscarriage. — The  words 
"debt,  default  or  miscarriage  of  another"  include  an- 
other's torts  as  well  as  his  breaches  of  contract,  and 
include  every  case  in  which  one  person  can  become 
responsible  for  such  acts  or  conduct  of  another  as  will 
support  a  civil  action. 

§  1037.  "Of  another  person."— The  meaning  of 
these  words  has  been  a  most  fruitful  source  of  dis- 
cussion, and  many  of  the  cases  on  this  point  are  in 
serious  conflict.  A  contract,  to  answer  for  the  debt  of 
a  married  woman,  has  been  held  valid  without  writ- 
ing, on  the  ground  that  her  contract  was  absolutely 
void,  and  hence  that  there  was  no  debt  of  another 
for  which  to  answer.  But  where  a  married  woman 
or  her  estate  is  bound  by  law,  a  promise  to  answer 
for  her  debt  must  be  in  writing.  A  minor's  contract, 
however,  being  voidable  and  not  void,  it  is  usually 
held  that  a  promise  to  answer  therefor  must  be  in 
writing. 

§1038.  Other  competent  but  not  bound. — But 
though  the  other  party  be  competent,  still  if  there  be 
no  present  or  future  liability  on  his  part,  what  ap- 
pears to  be  a  guaranty,  in  form  at  least,  need  not  be 
in  writing.  Thus,  if  two  come  to  a  shop,  and  one 
buys,  and  the  other,  to  gain  him  credit,  says:  "  If  he 
does  not  pay  I  will,"  this  is  a  collateral  undertaking 
and  void  without  writing.  But  if  he  says,  "Let  him' 
have  the  goods,  I  will  pay  you,"  or  "I  will  see  you 
paid,"  the   undertaking  is  for  the  promisor's  own 
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debt,  and  it  is  immaterial  that  a  third  party  received 
the  goods,  and  no  writing  is  necessary  under  this 
clause  of  the  statute. 

§  1039.  Substitution  of  debtors. — If  a  debtor, 
creditor,  and  third  person  agree  together  that  the 
debtoc  shall  be  discharged  and  the  creditor  look  to 
the  third  party  for  his  pay,  this  arrangement  is  valid 
though  not  in  writing;  because  the  debt,  being  cast 
upon  the  third  person,  is  taken  off  the  "  other,' '  and 
the  release  of  such  other  furnishes  a  consideration 
for  the  new  promise.  But  if  the  old  debt  is  not  lifted 
the  new  promise  must  be  in  writing  and  a  fresh  con- 
sideration must  be  added. 

A  promise  to  pay  the  debt  of  another  out  of  the 
property  of  that  other  placed  in  the  promisor's  hands 
for  that  purpose  need  not  be  in  writing. 

§  1040.  Promise  to  pay  one's  own  debt. — Where 
the  performance  of  a  promise  to  pay  one's  own  debt 
will  result,  incidentally,  in  the  discharge  of  the  debt 
of  another,  no  writing  is  required.  This  rule  is  com- 
monly applied  when  one,  in  payment  of  his  own 
debt,  transfers  a  bill  or  note,  orally  undertaking  as 
to  its  value  or  collectibility. 

As  there  are  other  refinements  and  rulings  not  al- 
together in  harmony  with  some  of  the  rules  stated 
above,  in  all  cases  of  doubt  the  promisee  should  re- 
quire a  writing. 

§  1041.  Of  the  writing* — What  has  been  said  else- 
where &s  to  the  sufficiency  of  the  memorandum  ap- 
plies here.1  Yet  it  might  be  useful  to  repeat  that  in 
many  states  the  consideration  must  be  expressed  or 
the  memorandum  is  without  effect.  But  even  where 
this  is  so,  it  is  not  necessary  that  it  be  formally  or 
precisely  described.  The  words  ''for  value  received" 
are  sufficient.  And  where  the  guaranty  was  as  fol- 
lows, "I  guarantee  the  payment  of  any  goods  which 
J.  S.  Stadt  delivers  to  J.  Nichols,"  it  was  held  that 
it  sufficiently  appeared  from  the  memorandum  that 

1  Ante,  §  143. 
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the  delivery  of  the  goods  by  Stadt  to  Nichols  was  the 
consideration  for  the  promise.1 

§  1042.  Fr*ud  in  the  contract. — If  the  guarantor 
or  surety  is  induced  to  sign  by  the  fraud  of  the  cred- 
itor his  contract  is  voidable.  But  the  fraud  of  the 
principal  does  not  discharge  the  surety  unless  the 
creditor  had  notice  of  it  or  participated  in  it. 

§  1043.  Notice  of  acceptance  or  guaranty. — Con- 
tracts of  guaranty  are  often  based  upon  a  mere  letter 
of  credit  with  which  the  guarantor  intrusts  his  prin- 
cipal, wherein  he  requests  credit  for  the  latter  and 
agrees  to  be  responsible  to  the  creditor  for  the  pay- 
ment or  collection  of  the  debt.  Unless  this  offer  is 
acted  on  and  a  credit  given  to  the  principal,  of 
course  no  contract  arises.  But  will  the  mere  giving 
of  credit  fix  the  guarantor's  liability  without  more? 
It  may  be  answered  generally  that  where  the  guar- 
anty is  of  a  debt  which  is  to  be  subsequently  created  , 
and  the  guarantor  can  not  know  beforehand  that  it 
will  be  created,  or  the  extent  thereof,  reasonable  no- 
tice of  its  acceptance  must  be  given  or  the  guarantor 
is  not  bound.  Such  is  the  law  of  most  of  the  states , 
whether  the  letter  be  addressed  generally  or  to  a  par- 
ticular person.  Where,  however,  the  guaranty  is  of 
the  pre-existing  debt,  of  the  terms  of  which  the 
guarantor  has  knowledge,  no  notice  of  acceptance  is 
necessary. 

Scope  and  Interpretation  of  the  Contract. 

*  §  1044.  Continuing  guaranty. — While  a  surety  is 
said  to  be  a  favorite  in  the  law,  and  his  contract  is 
not  to  be  extended  by  interpretation  beyond  what  its 
terms  fairly  import,  a  contract  of  guaranty  or  surety- 
ship is  to  be  construed  like  any  other,  with  a  view  to 
discovering  the  true  intention  of  the  parties. 

Whether  a  guaranty  will  be  deemed  continuing  so 
as  to  cover  a  series  of  transactions,  or  whether  it  is 

1  Ante,  §144. 
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held  to  be  exhausted  by  a  single  credit,  is  a  question 
often  raised.  No  general  rule  for  its  determination 
can  be  laid  down,  and  resort  must  be  had  to  the 
language  of  the  particular  contract,  interpreted  in  the 
light  of  circumstances  and  the  special  facts  of  the 
case.  A  guaranty,  to  pay  for  goods  to  be  sold  "from 
time  to  time/'  not  to  exceed  a  specified  sum,  is  a  con- 
tinuing guaranty  covering  all  purchases  made  until 
its  revocation,  or  until  the  amount  unpaid  reached 
the  limit  of  value,  although  the  aggregate  of  pur- 
chases, including  some  that  had  been  paid  for,  ex- 
ceeded the  limit  of  value;  and  so  of  an  engagement 
to  be  responsible  for  such  goods  as  M  may  want  here- 
after, up  to  a  specified  sum. 

But  the  following  guaranties  were  held  not  to  be 
continuing:  "Please  let  my  son  have  the  lumber  he 
asks  for  and  it  will  be  all  right;"  "if  you  will  let  the 
bearer  have  what  leather  he  wants,  and  charge  the 
same  to  himself,  I  will  see  that  you  have  your  pay  in 
a  reasonable  length  of  time." 

§  1045.  When  notice  of  principal's  default  neces- 
sary.— Ordinarily  a  surety  is  bound  to  know  every 
default  of  his  principal,  and  is  liable  to  be  sued  the 
moment  such  default  occurs  without  any  previous 
notice  thereof.  But  by  the  weight  of  authority  a 
guarantor  is  entitled  to  reasonable  notice  of  the 
debtor's  default  and  will  be  released  by  the  lack  of  it, 
provided  he  suffers  injury  thereby.  But  it  seems 
that  where  the  guaranty  is  of  a  fixed  and  certain  ob- 
ligation due  on  a  specified  day,  no  demand  of  payment 
or  notice  to  the  guarantor  is  necessary  in  order  to 
charge  him.  Still,  the  guarantor  may  specially  stip- 
ulate for  demand  and  notice  in  any  case,  and  in  view 
of  the  somewhat  uncertain  state  of  law  on  this  point, 
creditors  should,  where  practicable,  make  a  prompt 
demand  and  give  immediate  notice  of  default  in  all 
cases.  The  notice  need  not  be  in  writing,  unless  it 
is  so  agreed,  or  in  any  particular  form,  provided  the, 
guarantor  is  fully  informed  of  the  facts. 


464  COMMERCIAL  LAW.  §  1040 

§  1046.   When  creditors  roust  sue  the  principal. — 

Ordinarily  in  the  case  of  strict  suretyship,  the  cred- 
itor is  not  bound  to  proceed  against  the  principal 
debtor  before  suing  the  surety.  The  surety  is  liable 
the  moment  the  principal  is  in  default,  for  he  can, 
by  paying  the  debt,  step  at  once  into  the  shoes  of  the 
creditor  as  against  the  principal  debtor  and  will  be 
entitled,  for  his  own  indemnity,  to  whatever  securi- 
ties of  the  debtor  the  creditor  has  in  his  hands.1 
But  it  is  the  common  law  of  some  states,  and  the  stat- 
ute law  of  others,  that  if  the  surety,  after  the  debt  is 
due,  requests  the  creditor  to  sue  the  principal,  who 
is  then  solvent,  and  the  creditor  refuses  or  unreason- 
ably neglects  to  do  so,  and  the  principal  afterwards 
becomes  insolvent,  the  surety  is  discharged.  In 
some  states  the  notice  to  the  creditor  to  sue  the  prin- 
cipal must  be  in  writing. 

The  majority  of  the  cases  hold,  however,  that  the 
surety  can  not  by  mere  notice,  in  the  absence  of 
statute,  send  the  creditor  against  the  debtor  on  pain 
of  losing  recourse  upon  the  surety,  but  must  resort 
to  a  suit  in  equity  for  the  purpose. 

§  1047.  Guaranty  of*  collection — Diligence  re- 
quired of  creditor. — A  guaranty  of  collection  means 
that  the  debt  guarantied  is  collectible  by  due  course 
of  law,  and  the  guarantor  is  not  liable  until  legal 
proceedings  promptly  brought  against  the  principal 
have  proved  unproductive  of  the  debt,  unless,  as 
many  courts  hold,  it  can  be  shown  that  a  suit  would 
be  fruitless  owing  to  the  utter  and  hopeless  insol- 
vency of  the  principal.  The  same  is  true  of  a  guar- 
anty that  a  note  is  "good/'  or  "good  and  collecti- 
ble,' '  or  "collectible  by  due  course  of  law."  Even 
where  the  guaranty  is:-  "I  hereby  guaranty  the  pay- 
ment of  the  within  note,"  some  courts  hold  that  the 
creditor  must  use  due  diligence  before  resorting  to 
the  guarantor. 

1  Ante,  §  1055. 
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§  1048.  What  constitutes  due  diligence. — Due  dil- 
igence is  said  to  be  that  which  a  vigilant  creditor 
employs  when  he  has  no  other  security  than  the 
obligation  of  the  principal  debtor.  If  judgment 
against  the  principal  is  promptly  obtained  and  an 
execution  issued  thereon  is  returned  unsatisfied,  this 
is  prima  facie  evidence  of  diligence.  But  if  the  cred- 
itor has  special  knowledge  of  how  he  can  collect,  he 
must  make  use  of  it.  Thus,  if  the  debtor  is  without 
the  state,  but  has  property  in  it  subject  to  attachment, 
the  creditor  must,  if  he  knows  it,  attach. 

§  1049.  When  diligence  not  required — Guaranty 
of  payment. — Where  the  guarantor  expressly  guar- 
anties payment  according  to  the  terms  of  the  princi- 
pal contract,  and  not  payment,  merely  in  general 
terms,  he  is  absolutely  bound  upon  default  by  the 
debtor,  whether  the  latter  be  insolvent  or  not,  even 
though  no  legal  steps  have  been  taken  to  collect,  un- 
less the  local  statutes  with  respect  to  sureties  apply 
to  guarantors  as  well,  and  the  creditor  has  been  re- 
quested to  sue  the  principal.1 

Rights  of  Surety  After  Payment. 

§  1050.  Indemnity. — A  surety  or  guarantor  who 
has  paid  his  principal's  debt  becomes  at  once  entitled 
to  recover  indemnity  of  the  principal,  for  in  the  ab- 
sence of  an  express  agreement  for  such  indemnity  the 
law  implies  one.  But  the  surety  or  guarantor  must 
have  actually  paid  the  debt  before  he  can  recover  of 
the  principal,  unless  the  principal  has,  by  contract, 
agreed  to  indemnify  him  before  payment.  But  the 
payment  may  be  by  the  surety's  own  note  or  by  what- 
ever else  the  surety  and  creditor  agree  shall  extin- 
guish the  debt.  If  the  surety  compromise  the  debt 
for  less  than  the  full  amount,  he  can  recover  only 

1  Ante,  §  1046. 
Com.  Law— 30. 
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what  the  compromise  actually  cost  him,  with  interest 
thereon. 

§  1051.   Surety  may  compel  principal  to  pay. — 

After  the  debt  for  which  the  surety  or  guarantor  is 
liable  is  due,  he  may,  generally,  without  paying  it, 
and  without  having  been  called  upon  to  do  so,  sue  in 
equity  or  compel  his  principal  to  pay  it,  for  otherwise, 
though  he  might  never  be  asked  to  pay,  he  would 
have  the  cloud  of  the  debt  and  the  risk  of  the  prin- 
cipal's insolvency  over  him  indefinitely. 

§  1052.  Joint  sureties — Contribution. — If  several 
persons  occupy  as  to  one  another  the  relation  of  co- 
sureties for  the  same  debt,  and  one  of  them  pays  all, 
or  more  than  his  share,  either  voluntarily  or  under 
legal  compulsion,-  the  others  are  liable  to  him,  ordi- 
narily, for  such  contribution  as  will  equalize  the  bur- 
dens. This  right  to  contribution  exists  independent 
of  any  agreement  for  it. 

§  1053.  Who  are  co-sureties  f — All  who  become 
equally  bound  for  the  default  of  the  principal  at  the 
same  time  and  by  the  same  instrument  are  co-sure- 
ties and  liable  for  contribution.  But  they  are  co- 
sureties within  the  meaning  of  the  rule  even  though 
they  become  bound  by  different  instruments  and  at 
different  times,  provided  they  are  answerable  as  sure- 
ties for  the  same  debt  of  the  same  principal. 

But  one  who  is  liable  merely  as  surety  for  another 
who  is  a  surety,  is  not  liable  to  contribute  to  the  lat- 
ter who  has  paid  the  debt. 

If  one  surety  signs  at  the  request  of  another  who 
agrees  to  indemnify  him,  such  agreement  will  be  en- 
forced. 

§  1054.  Payment  must  be  compulsory. — In  order 
to  give  a  right  to  contribution  against  co-sureties, 
the  surety  claiming  it  must  have  paid  under  compul- 
sion. This  does  not  mean  that  he  must  have  been 
sued,  but  only  that  the  claim  was  one  which  he  could 
not  legally  resist. 
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§  1055.  Surety  who  pays  debt  entitled  to  subroga- 
tion.— Subrogation  is  the  equity  by  which  a  person, 
who  is  secondarily  liable  for  a  debt  and  has  paid  the 
same,  is  put  in  the  place  of  the,  creditor,  so  as  to  en- 
title him  to  make  use  of  all  the  securities  and  reme- 
dies possessed  by  the  creditor,  in  order  to  enforce 
the  right  of  exoneration  as  against  the  principal 
debtor,  or  of  contribution  from  others  who  are  liable 
in  the  same  rank  with  himself. 

The  surety  who  has  paid  his  principal's  debt  is,  in 
a  sense  at  least,  deemed  an  equitable  assignee,  both 
of  the  debt  itself  and  the  securities  for  it,  which  the 
creditor  holds  of  the  principal  debtor.     • 

§  1056.  Same— To  what  the  right  extends. — Ordi- 
narily the  payment  of  a  debt  upon  bond  or  judgment 
extinguishes  the  security  at  once  and  for  all  pur- 
poses. But  where  the  surety  pays  such  bond  or  judg- 
ment, he  is  entitled  to  have  kept  alive  and  assigned 
to  him  every  judgment,  specialty  or  other  security, 
whether  collateral  or  otherwise,  held  by  the  creditor 
in  respect  of  the  debt.  Yet  in  a  few  courts  the  debt 
itself  is  deemed  to  be  extinguished  by  a  judgment, 
and  a  surety's  right  of  subrogation  applies  to  inde- 
pendent collaterals  alone.  It  makes  no  difference 
with  the  surety's  right  of  subrogation  that  the  cred- 
itor acquired  the  securities  in  question  without  the 
knowledge  of  the  surety  or  after  he  became  bound. 

§  1057.  Same— Surety  discharged  if  right  im- 
paired.— The  creditor  who  holds  securities  from  the 
debtor  is  deemed  to  hold  them  as  trustee  for  the  ben- 
efit of  the  surety  or  guarantor.  If,  therefore,  he 
willfully  or  negligently  loses  or  impairs  them,  the 
surety  will  be  released  to  the  extent  that  he  is  in- 
jured thereby.  Thus,  where  the  creditor,  without  the 
consent  of  the  surety,  voluntarily  releases  a  mort- 
gage or  other  lien  which  he  holds  upon  the  property 
of  the  principal  as  security  for  a  debt,  or  delivers  up 
pledged  property  and  thus  extinguishes  the  pledge, 
or  loses  the  security  of  a  mortgage  or  other  convey- 
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ance  by  negligent  failure  to  record  it,  the  surety  is 
released  pro  tanto,  and  so  if  the  creditor  releases 
the  levy  of  an  execution  or  attachment  on  the  debt- 
or's property.  A  surety  who  pays  the  debt  in  igno- 
rance of  the  fact  that  the  creditor  has  released  securi- 
ties to  which  he  is  entitled  may  recover  back,  the 
value  of  them,  or  take  any  other  securities  which 
were  substituted  for  them. 

A  surety  or  guarantor  can  not,  as  a  general  rule, 
demand  subrogation  until  he  has  paid  the  debt  in 
full,  for  otherwise  the  creditor  might  be  embarrassed 
in  the  collection  of  the  residue. 


Discharge  of  Surety. 

§  1058.  Payment  by  principal. — Payment  or  per- 
formance by  the  principal,  of  course,  discharges  the 
surety  or  guarantor.  So,  if  the  guarantor  or  surety 
pays  the  debt  he  is  discharged  from  liability  to  the 
creditor. 

§  1059.  Release  of  principal. — The  release  of  the 
principal  discharges  the  surety  or  guarantor  unless, 
at  the  time  of  giving  such  release,  it  is  agreed  that 
the  creditor  shall  retain  his  rights  against  the  surety 
unimpaired.  But  if  the  surety  is  fully  indemnified 
by  property  of  the  principal  in  his  hands,  he  is  not 
discharged  by  the  release  of  the  principal  without 
payment. 

§  1060.  Extension  of  time  to  principal. — A  valid 
agreement  between  the  principal  and  creditor,  extend- 
ing the  time  of  payment  or  performance,  entered  into 
without  the  consent  of  the  guarantor  or  surety,  dis- 
charges the  latter.  But  to  effect  such  discharge  the 
agreement  extending  the  time  must  be  valid,  and 
hence  must  be  upon  sufficient  consideration.  The 
actual  payment  of  interest  in  advance  is  a  sufficient 
consideration  for  the  creditor's  agreement  to  extend 
the  time.     And  from  the  payment  of  interest  in  ad- 
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vance,  whether  at  the  same  or  a  higher  rate  than 
the  debt  originally  bore,  an  agreement  is  implied, 
prima  %  facie,  to  extend  the  time  for  the  period  for 
which  interest  is  thus  paid.  Where  the  surety  con- 
sents to  the  extension  of  time  he  continues  bound. 

§  1061.  Alteration  of  contract. — Any  other  ma- 
terial alteration  in  the  terms  of  the  contract  for 
which  the  guarantor  or  surety  is  bound  will  release 
him,  unless  he  consents  to  the  change.  To  hold 
otherwise  would  be  to  leave  the  surety  at  the  mercy 
of  the  principal  and  the  creditor,  and  to  enable  them 
to  thrust  upon  him  a  contract  to  which  he  never  gave 
consent.  And  where  one  is  surety  for  a  principal 
engaged  in  discharging  the  duties  of  a  particular 
agency  or  office,  he  will  be  released  by  a  material 
change  in  the  duties  of  the  principal,  at  least  so  far 
as  concerns  any  loss  growing  out  of  such  changed 
duties  or  responsibilities. 

§  1062.  Release  of  co-surety. — Where  several  are 
bound  as  sureties  for  the  same  debt  and  one  of  them 
is  released,  the  others  are  relieved  from  liability  to 
the  extent  that  the  one  released  would  have  been  liable 

■ 

to  contribute  to  them. 

§  1063.   Concealment  of  principal's  defaults. — If 

one  takes  a  bond  with  surety  for  the  good  conduct  of 
an  agent  or  other  employe,  knowing  at  the  time  that 
the  latter  is  a  defaulter  and  concealing  the  fact,  the 
surety  who  signs  in  ignorance  thereof  is  not  bound  r 
particularly  if  he  signed  at  the  direct  request  of  the 
employer.  And  where  there  is  a  continuing  guaranty 
of  the  honesty  of  a  servant,  if  the  master  discovers 
that  he  has  been  guilty  of  dishonesty  in  the  service, 
and  continues  to  employ  him  without  the  knowledge 
and  consent  of  the  guarantor,  he  can  not  afterwards 
hold  the  guarantor  for  any  loss  due  to  the  subsequent 
dishonesty  of  the  servant. 

§  1064.  Negotiability  of  guaranty. — An  ordinary 
guaranty,  not  written  upon  a  bill  or  note,  is  not  ne- 
gotiable.    But  some  authorities  hold  that  a  guaranty, 
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written  on  the  back  of  a  negotiable  bill  or  note,  is 
likewise  negotiable.  But  even  this  is  denied  in  many 
states;  though  a  mere  guaranty  of  an  ordinary  debt 
may  be  assigned,  unless  by  its  terms  an  assignment 
is  clearly  forbidden. 


Authorities. 

Parsons  on  Contracts;  Kent's  Commentaries;  Bay* 
lies  on  Sureties  and  Guarantors,  1881;  De  Colyar  on 
Guaranties  and  Surety,  Am.  ed.,  by  J.  A.  Morgan, 
1875;  Brandt  on  Guaranty  and  Suretyship,  2d  ed., 
1891;  Browne  on  the  Statute  of  Frauds, 5th  ed.,  1895. 


s 


CHAPTER  LVIII. 

FIRE   INSURANCE. 

Formation  of  the  Contract. 

§  1065.  In  general. — The  space  available  for  the 
discussion  of  fire  insurance  is  entirely  disproportion- 
ate to  its  importance  as  a  business  and  social  insti- 
tution. Wherever  accumulated  wealth  is  found  this 
form  of  insurance  shields  the  investments  of  enter- 
prise and  the  homes  of  the  industrious  and  frugal. 
Without  it,  men  would  hesitate  to  bring  together 
wealth  in  large  enterprises,  and  thrift  would  be  ex- 
posed to  the  risk  of  ruinous  misfortune.  So  uni- 
versal has  the  practice  of  insuring  against  fire  be- 
come, that  the  man  is  now  regarded  as  exceedingly 
reckless  and  improvident  who  neglects  to  protect 
himself  by  insurance  of  this  kind. 

The  theory  of  property  insurance  is  simple.  Each 
of  a  large  number  of  persons  insured  contributes,  by 
the  payment  of  comparatively  trifling  sums  called 
premiums,  to  a  fund  out  of  which  any  of  their  num- 
ber who  may  suffer  loss  may  obtain  indemnity,  the  loss 
falling  lightly  on  the  many,  instead  of  heavily  on  the 
few.  Insurance  does  not  avert  loss;  it  merely  dis- 
tributes it. 

§  1066.  Definition. — Fire  insurance  is  a  contract 
by  one  called  the  insurer  or  underwriter  to  indem- 
nify another  called  the  insured  or  assured,  for  loss 
or  damage  occasioned  by  fire  during  a  specified 
period . 

The  agreed  consideration  is  called  the  "  premium." 

(471) 
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The  written  instrument  evidencing  the  contract  is 
called  the  "  policy."  The  events  and  causes  insured 
against  are  called  "  risks"  or  "  perils."  The  inter- 
est of  the  insured  in  the  property  to  which  the  con- 
tract relates  is  called  the  "  subject-matter "  and 
sometimes  the  "  risk." 

§  1067.  The  parties. — At  common  law  any  party 
competent  to  contract  could  enter  into  the  contract 
of  insurance  on  either  side.  This  is  still  so  in  the 
absence  of  statute.  In  practice,  however,  the  busi- 
ness of  insuring  both  property  and  lives  is  in  the 
hands  of  incorporated  companies,  as  distinguished 
from  individuals  and  partnerships.  Of  the  organiza- 
tion, powers  and  management  of  such  corporations, 
lack  of  space  forbids  us  to  treat. 

§1068.  Form  of  the  contract — Construction. — The 
contract  of  fire  insurance  may,  in  the  absence  of  stat- 
ute or  charter  provision,  be  in  any  form,  and  may 
be  oral  as  well  as  written.  Owing  to  the  looseness 
and  ambiguity  of  many  of  the  policies  in  use,  but 
chiefly  to  the  disposition  of  insurers  to  hedge  them- 
selves about  with  a  multitude  of  conditions,  excep- 
tions, and  limitations,  rendering  recovery  practically 
impossible  in  the  face  of  a  contest,  the  legislatures  of 
some  states  have  made  obligatory  upon  fire  insurance 
companies  the  use  of  a  prescribed  form  of  policy. 

While  the  general  rules  of  construction  apply  to 
policies  of  insurance,  they  are  construed  most  strongly 
against  the  insurer  and  in  favor  of  the  insured. 

§  1069.  Oral  contracts  of  insurance— Binding  slip. 
— Oral  contracts  of  insurance  are  often  entered  into 
where  the  object  of  the  parties  is  to  have  the  property 
covered  temporarily  while  a  written  policy  is  being 
prepared,  or  the  company  is  investigating  the  risk 
with  a  view  to  determining  whether  it  will  issue  or 
withhold  a  policy  thereon  for  the  ordinary  term. 
Such  contracts  are  probably  within  the  implied  power 
of  the  general  agent  of  an  insurance  company  to  make, 
and  are  often  accompanied  by  a  writing  called  a  bind- 
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ing  slip,  which  provides  for  insurance  for  a  certain 
limited  or  contingent  period.  Oral  contracts  of  and 
for  insurance  are  generally  understood  to  be  upon  the 
terms  of  the  policy  ordinarily  issued  by  the  com- 
pany.1 

§  1070.  The  thing  or  interest  insured. — Where  the 
insured  has  no  interest  in  the  thing  insured,  the 
policy  is  a  mere  wager,  and  as  such  is  void.  Not 
only  do  policies  without  interest  violate  the  rules 
against  gaming,  but  they  are  contrary  to  the  very 
principle  of  property  insurance,  which  is  indemnity, 
and  tempt  men  to  the  felonious  destruction  of  prop- 
erty in  fraud  of  insurers  and  to  the  peril  of  surround- 
ing property. 

§  1071.  What  constitutes  an  insurable  interest. — 
It  is  difficult  to  define  accurately  an  insurable  inter- 
est in  property.  It  is,  however,  speaking  generally, 
such  a  legal  or  equitable  interest  therein  as  gives  the 
insured  a  direct  pecuniary  interest  in  its  preserva- 
tion. Of  course,  the  absolute  ownership  of  an  unin- 
cumbered title  is  a  sufficient  interest  to  support  a 
policy  against  fire.  But  it  may  be  less  than  this.  A 
mortgagor  has  an  insurable  interest  in  mortgaged 
property  up  to  the  value  of  the  buildings  thereon,  so 
long  as  his  right  to  redeem  has  not  been  cut  off  by 
foreclosure.  A  mortgagee  has  an  insurable  interest 
in  the  mortgaged  property,  and  so  has  a  holder  of  a 
mortgage  as  collateral  security.  So  of  a  partner  in 
partnership  property;  a  mechanic's  lienholder,  a 
bailee,  and  others  having  a  lien  upon  personal  prop- 
erty, and,  in  general,  executors,  trustees,  bailees  and 
others  who  sustain  such  a  relation  to  the  property 
insured  that  they  are,  or  may  be,  answerable  over  in 
case  it  is  lost  or  destroyed. 

§  1072.  Same  subject — Re-Insurance. — One  who 
has  insured  another  has  himself  an  insurable  inter- 
est which  will  enable  him  to  validly  insure  himself, 
in  turn,  against  loss  of  the  risk  insured.     His  object 

1  Generally  as  to  oral  insurance  see  Biddle,  §  116,  et  seq. 
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in  so  doing  is  usually  to  get  rid  of  an  objectionable 
risk  or  to  close  out  his  business.  The  insurer  of  the 
prior  insured  is  called  a  re-insurer  and  his  contract 
is  one  of  re-insurance.1 

A  policy  of  fire  insurance  on  property  "lost  or  not 
lost"  is  probably  valid,  though  a  loss  occurred  be- 
fore the  contract  was  made,  provided  that  the  fact  of 
loss  was,  at  the  time  of  insuring,  unknown  to  either 
party . 

§  1073.  Alienation — Change  of  interest — Insur- 
ance against  fire  i?  a  contract  to  indemnify  the  in- 
sured against  loss  or  damage  occurring  to  his  interest 
in  the  property  insured  during  a  given  period.  If 
he  parts  with  his  entire  interest  before  loss  there  is 
nothing  for  which  he  is  to  be  indemnified,  for,  hav- 
ing nothing  to  lose,  he  has  lost  nothing.  If  he  parts 
with  only  a  portion  of  his  interest,  the  insurance  is 
valid  as  to  the  remainder,  unless  the  policy  provides, 
as  is  now  usual,  that  any  change  in  title  or  possession, 
whether  by  voluntary  transfer  or  by  legal  or  judicial 
process  or  decree,  shall  avoid  the  policy.* 

§  1074.  The  premium. — The  premium  is  the  con- 
sideration upon  which  the  insurer  undertakes  the 
risk.  Ordinarily,  in  the  absence  of  a  special  agree- 
ment to  the  contrary,  the  payment  of  the  premium 
and  the  delivery  of  the  policy  are  coincident.  And 
if  the  policy  contains  a  provision  that  it  shall  not  be 
binding  until  the  premium  is  paid  there  can  be  no 
recovery  unless  it  is  paid,  or  the  provision  is  waived 
by  the  insurers. 

§  1075.  The  peril  insured  against — Ordinarily  the 
policy  insures  against  loss  or  damage  by  fire.  But 
damage  caused  by  heat  due  to  the  actual  burning  of 
neighboring  property,  is  a  loss  by  fire.  Loss  by  an 
explosion  alone,  unless  such  explosion  was  caused  by 

1  Post,  §  1114. 

'The  effect  of  special  provisions  against  alienation  is  discussed 
ante,  §  1091. 
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fire,  is  not  a  loss  by  fire ;  otherwise  where  the  ex- 
plosion was  caused  by  fire. 

Damage  done  by  the  means  employed  to  put  out 
fire  is  a  loss  by  fire,  including  damage  done  by 
water,  or  by  gunpowder  used  to  blow  up  buildings 
in  order  to  stop  the  spread  of  a  conflagration.  The 
policy  likewise  covers  damage  occasioned  by  the  pru- 
dent removal  of  goods  to  avoid  threatening  burning, 
even  though  it  afterward  appears  that  they  would 
not  have  burned  had  they  been  allowed  to  remain. 
A  loss  by  lightning,  where  there  is  no  ignition,  is  not 
a  loss  by  fire  and  the  insured  can  not  recover,  unless 
the  policy  also  insured  against  loss  or  damage  by 
lightning. 

§  1076.  Cause  of  Are — How  far  material. — In  the 
absence  of  special  provisions,  the  cause  of  the  fire  is 
immaterial  so  long  as  it  was  not  due  to  the  fraud  or 
design  of  the  insured,  and  it  is  no  defense  that  it 
was  due  to  his  mere  negligence  or  that  of  his  serv- 
ants or  agents,  or  that  it  was  set  by  the  insured  when 
insane.  If  negligence  were  a  bar  to  recovery,  fire 
insurance  would  afford  us  little  protection.  Losses 
due  to  mobs,  rioters,  or  military  or  usurped  power, 
are  commonly  excluded  from  the  risk. 

§  1077.  Warranty. — A  warranty  in  the  law  of  in- 
surance is  a  stipulation  or  statement  inserted  or  re- 
ferred to  in,  and  made  a  part  of,  an  insurance  policy, 
upon  the  truth  or  performance  of  which  the  validity 
of  the  contract  depends. 

§  1078.  Distinguished  from  representation. — A 
representation  differs  from  a  warranty  in  several  re- 
spects. A  representation  is  not  a  part  of  the  policy, 
but  merely  a  statement  leading  up  to  it  and  tending 
to  induce  the  insurer  more  readily  to  accept  the  risk. 
In  order  to  avoid  the  policy  it  must  be :  ( 1 )  False ; 
(2)  Material. 

If  a  statement  or  undertaking  be  a  warranty,  how- 
ever, the  right  of  the  insured  to  recover  depends 
upon  its  strict  and  literal,  or  at  least  substantial, 
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truth  or  performance.  The  materiality  of  every  war- 
ranty is  settled  in  advance,  and  it  can  not  be  shown 
by  the  insured  that  it  was  immaterial  or  wholly  dis- 
connected from  the  cause  of  the  loss. 

§  1079.  What  constitutes  a  warranty. — It  is  im- 
possible to  formulate  any  general  rule  whereby  to 
determine  whether  a  statement  of  the  insured  is  a 
warranty  or  not.  It  must  be  contained  in  thg  pol- 
icy, however,  or  referred  to  in  it,  and  made  a  part 
thereof.  Statements  contained  in  a  separate  instru- 
ment may  be  made  warranties  by  reference,  provided 
the  intention  to  make  them  such  is  clearly  expressed. 
Commonly*  statements  contained  in  the  application 
are  regarded  as  warranties  where  they  are  referred  to 
in  and  declared  to  be  such  by  the  terms  of  the  policy 
itself.  Unless  so  referred  to  and  made  a  part  of  the 
policy,  however,  they  are  not  warranties  but  repre- 
sentations at  most,  and  the  policy  will  be  affected  by 
their  falsity  only  when  they  are  material  to  the  risk. 

In  cases  of  doubt,  the  courts  lean  toward  constru- 
ing a  statement  or  stipulation  as  a  representation 
rather  than  a  warranty. 

§  1080.  Kinds  of  warranties. — Warranties  are,  ( 1 ) 
express,  (2)  implied,  (3)  affirmative,  or  (4)  prom- 
issory. 

An  express  warranty  is  a  stipulation  inserted  in 
writing  on  the  face  of  the  policy,  or  made  a  part  of 
it  by  reference  therein  to  some  other  paper  in  which 
it  is  contained. 

Implied  warranties  are  peculiar  to  marine  insur- 
ance.1 

Affirmative  warranties  are  such  as  allege  the  ex- 
istence at  the  time  of  the  insurance  of  a  particular 
fact,  as  that*  the  property  is  unincumbered,  or  in 
good  repair.     . 

Promissory  warranties  are  those  which  require 
that  the  insured  shall  do  or  omit,  or  cause  to  be  done 
or  omitted,  some  specified  thing  after  the  policy  has 

1  Post,  §  1139. 
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attached/  as,  that  the  premises  shall  be  watched  at 
night,  or  certain  other  specified  precautions  taken. 

§  1081.  Representations* — A  representation  is  a 
statement  incidental  to  the  contract,  touching  some 
fact  relative  thereto,  and  upon  the  faith  of  which  the 
contract  is  or  may  have  been  entered  into.  If  false, 
it  is  called  a  misrepresentation,  and  a  misrepresenta- 
tion, if  material,  avoids  the  contract,  whether  the  in- 
sured knew  it  to  be  false  at  the  time  he  made  it  or 
not.     If  immaterial,  the  policy  is  unaffected. 

§  1082.  Materiality. — A  representation  is  material 
when  it  is  of  such  a  nature  that  it  would  probably 
induce  an  insurer  of  ordinary  prudence  to  take  the 
risk,  or  to  take  it  at  a  lower  rate  of  premium  than  he 
otherwise  would.  From  this,  it  follows  that  state- 
ments relating  to  the  construction,  location,  uses, 
character  and  value  of  the  risk  are  usually,  if  not 
always,  material.  So,  too,  of  the  answers  of  the  appli- 
cant to  direct  and  specific  questions.  And  an  answer 
apparently  complete  may,  if  incomplete,  avoid  the 
policy,  as  where  the  insured  is  asked  if  the  property 
is  incumbered  and  his  answer  reveals  but  one  mort- 
gage, whereas  there  are  two.  But  if  he  answers  the 
same  question  merely  by  "  yes,"  without  stating  the 
amount  of  the  incumbrance,  the  issue  of  a  policy 
without  further  inquiry  waives  the  omission  to  state 
the  amount  of  the  incumbrances.  Representations 
need  not  be  strictly  and  literally  true.  If  they  are 
substantially  true,  the  policy  is  valid.*  No  repre- 
sentation as  to  mere  belief,  expectation  or  intention, 
will  avoid  the  policy  unless  fraudulently  made,  or 
unless  it  amounts  to  a  warranty. 

§  1083.  Concealment. — The  insurer  has  a  right,  in 
deciding  whether  or  not  to  accept  the  risk  at  all  and 
upon  what  terms,  to  know  the  whole  truth,  and  a 
willful  withholding  or  suppression  of  a  material  fact 

1  See  May,  §  157. 

'For  examples  of  fatal  misrepresentations,  see  May  on  Ins., 
§188  A. 
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by  the  insured  is  ordinarily  tantamount  to  a  false 
representation,  both  in  its  moral  nature  and  legal  ef- 
fect. Such  suppressing  or  withholding  is  termed 
concealment. 

§  1084.  What  need  not  be  disclosed. — As  the  ques- 
tions here  are  somewhat  vexed  and  complicated)  we 
can  perhaps  clear  the  way  to  ascertain  what  must 
be  communicated,  by  ascertaining  and  putting  aside 
what  need  not  be  disclosed,  at  least  in  the  absence  of 
inquiry  by  the  insured.     These  things  are  : 

(1 )  Facts,  however  material,  of  which  the  insurer 
knows,  or  which  in  the  exercise  of  ordinary  care  he 
ought  to  know,  and  of  which  the  insured  does  not 
know  or  have  reason  to  believe  him  to  be  ignorant. 

(2)  Facts,  however  material,  which  have  arisen 
or  transpired  or  come  to  the  knowledge  of  the  in- 
sured after  the  contract  was  made,  even  though  the 
policy  has  not  been  delivered. 

(3)  Facts  that  lessen  the  risk.  But  concealment 
of  a  matter  specially  inquired  about  is  fatal  though 
really  immaterial.  > 

(4)  Facts  covered  by  a  warranty. 

§  1085*  What  must  be  disclosed. — In  marine  in- 
surance every  fact  known  to  the  insured,  or  which 
he  may  reasonably  be  presumed  to  know,  and  which 
he  knows  or  ought  to  know  to  be  material  to  the  risk, 
must,  with  the  exceptions  above  stated,  be  disclosed  * 
A  failure  to  disclose  them,  whether  by  design  or  not, 
will  avoid  the  policy.  Whether  the  same  strict  rule 
applies  to  fire  and  life  insurance  does  not  seem  clear, 
and  it  seems  to  be  law  that  a  failure  to  communicate 
a  material  matter  about  which  no  inquiry  has  been 
made  will  not  avoid  the  policy  in  the  absence  of  a 
fraudulent  intent,  unless,  perhaps,  the  facts  in  ques- 
tion are  unusual  and  at  the  same  time  material,  and 
such  as  the  insured  knew,  or  ought  in  reason  to  have 
known,  to  be  such,  and  the  insurer  neither  knew  or 
had  reasonable  means  of  knowing  them,  or  could  not 
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reasonably  be  expected  to  anticipate  them  as  grounds 
for  specific  inquiries. 

§  1086.  Concealment  or  misrepresentation  by 
agent. — If  one  effect  insurance  upon  his  property 
through  an  agent  duly  authorized,  he  is  bound,  in 
general,  by  his  representations  or  concealments  in 
the  same  manner  and  to  the  same  extent  as  if  he  had 
aeted  in  person. 


CHAPTER  LIX. 

SPECIAL  PROVISIONS  OF  THE   POLICY. 

§  1087.  In  general. — The  modern  contract  of  fire 
insurance,  where  legislation  has  not  interfered,  bristles 
with  various  conditions  and  stipulations,  many  of 
which  are  just  and  proper  and  should  be  retained, 
while  others  operate  to  give  the  insurer  an  undue  ad- 
vantage over  the  insured,  and  should,  perhaps,  be 
prohibited  by  law.  They  may  or  may  not  amount  to 
warranties  or  representations;  they  may  be  waived  or 
not  waived. 

They  may  be  conveniently  divided  into  two  general 
classes,  which  will  be  examined  in  order: 

( 1 )  Those  relating  to  matters  prior  to  the  loss  and 
inserted  for  the  purpose  of  defining  and  determining 
the  limits  of  the  risk. 

(2)  Those  which  relate  to  matters  occurring  or 
steps  to  be  taken  after  the  loss,  for  the  purpose  of  es- 
tablishing and  adjusting  it  and  recovering  therefor. 

§  1088.  Of  title  and  Incumbrances. — The  insured 
is  not  bound,  as  a  general  rule,  to  disclose  the  precise 
nature  of  his  title  unless  requested.  But  all  inquiries 
as  to  title  and  incumbrances  must  be  accurately  an- 
swered. Ordinarily  the  statements  of  the  insured, 
as  to  title  and  incumbrances,  are  made  a  part  of  the 
policy  and  are  warranties,  and  their  falsity  will 
avoid  it.  The  common  provision  is  that,  "if  the 
interest  of  the  insured  be  any  other  than  the  entire, 
unconditional  and  sole  ownership  of  the  property  for 
the  use  and  benefit  of  the  insured,"  or  "be  not  abso- 
lute," or  "be  incumbered, "  it  must  be  so  represented 

(480) 
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to  the  company  and  expressed  in  the  policy,  otherwise 
the  policy  shall  be  void.  In  such  case  the  true 
title  or  interest  must  be  disclosed  and  stated  in  the 
policy. 

§  1089.  The  insured. — Where  a  single  party  is 
distinctly  named  as  insured,  no  difficulty  arises  in 
determining  who,  if  anyone,  is  entitled  to  enforce 
the  policy.  But  if  the  policy  is  made  in  favor  of 
several  joint  owners  or  an  agent  for  an  undisclosed 
principal,  or  in  favor  of  "  whom  it  may  concern, " 
the  question  becomes  tfiore  complicated.  In  the  last 
case  any  person  who  can  show  himself  to  have  had 
an  insurable  interest  at  the  time  of  loss,  and  to  have 
been  within  the  contemplation  of  the  parties  at  the 
time  of  making  the  contract,  is  entitled  to  its  bene- 
fits. 

§  1090.  The  property, — The  property  must  be  de- 
scribed with  sufficient  accuracy  to  identify  it.  Yet 
it  is  sufficient  that  the  property  be  identified  with 
reasonable  accuracy,  though  if  the  description 
amount  to  a  warranty,  less  than  a  wholly  wrong  de- 
scription may  invalidate  the  contract.  So,  a  misde- 
scription will,  if  it  materially  affects  the  risk, 
amount  to  a  misrepresentation,  and  will  avoid  the 
policy  on  that  ground.  Often  the  insured  is  required 
to  warrant,  on  penalty  of  forfeiture,  that  his  descrip- 
tion of  the  surroundings,  the  relation  of  the  risk  to 
neighboring  buildings,  and  its  exposure  to  risk  from 
other  sources,  is  full  and  true.  If  he  fails  to  make 
such  a  description  he  must  take  the  consequences  of 
any  real  and  substantial  omission  or  inaccuracy. 

§  1091.  Alienation — Change  of  title. — If  the  prop- 
erty insured  is  sold,  the  rights  of  the  insured  against 
the  company  do  not  pass  to  the  purchaser,  and  the 
policy  ceases  to  be  a  protection  either  to  the  vendor 
or  the  vendee.  If  only  a  part  and  not  all  of  the  in- 
terest of  the  insured  is  aliened  any  interest  that  he 
retains  is  protected  unless  there  be  a  clause  in  the 

Com.  Law— 31. 
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policy,  and  there  often  is,  forbidding  any  alienation 
or  change  of  interest,  whether  by  voluntary  transfer 
or  by  legal  process  or  judicial  decree,  without  the 
consent  of  the  insurer.  In  the  absence  of  such  a 
clause  a  contract  to  convey  or  the  levy  of  an  execu- 
tion is  not  an  alienation,  otherwise  it  is,  and  the 
same  is  true  of  a  mortgage. 

§1092.  Assignment  of  the  policy.  —  A  policy 
against  fire  is  not  assignable  without*  the  consent  of 
the  company,  even  where  it  contains  no  clause  for- 
bidding assignment.  If  the  insured  conveys  the 
property  and  assigns  the  policy  with  the  consent  of 
the  company,  a  new  contract  arises  between  the  in- 
surer and  the  assignee,  which  can  not,  as  a  general 
rule,  be  defeated  by  any  acts  of  the  assignor  prior  to 
the  assignment,  whether  such  acts  were  known  to 
the  company  at  the  time  of  the  assignment  or  not. 
After  loss  the-amount  due  under  the  policy  is  a  mere 
debt  due  the  insured  which  he  may  assign  without 
the  consent  of  the  company,  and  even  in  the  face  of 
a  clause  prohibiting  such  assignment,  subject  how- 
ever, to  any  equities  of  defense  existing  against  the 
assignor  in  favor  of  the  company.  Where  the  policy 
provides  for  tvritten  consent  to  assignment  a  mere  oral 
promise  by  the  agent  to  give  such  assent  is  of  no 
effect. 

§  1093.  Alteration — Change  of  risk. — Fire  policies 
commonly  prohibit  any  alteration  or  change  in  the 
use  or  occupation  of  the  premises  so  as  to  increase  the 
risk,  without  notice  to  and  consent  of  the  company. 
Whether  there  has  been  such  a  change,  and  if  so, 
whether  it  was  material,  is  usually  for  the  jury  to  de- 
cide. If  there  has  been  a  material  change,  the  policy, 
by  virtue  of  this  clause,  is  void,  though  the  fire  was 
due  to  some  other  cause.  If  the  policy,  as  is  often 
the  case,  contains  a  classified  >list  of  hazards,  and  the 
risk  in  question  belongs  to  a  less  hazardous  class 
when  the  policy  was  issued,  or  expressly  prohibits 
the  use  to   which    the  property  was  put,  without 
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reference  to  increase  of  risk,  the  policy  is  void  with- 
out regard  to  the  question  of  materiality  or  the 
origin  of  the  fire.  In  the  absence  of  such  provisions 
a  use  and  occupation  increasing  the  risk  bars  recovery 
only  where  it  caused  the  loss. 

§  1094.  Other  insurance. — It  is  now  generally  pro- 
vided that  the  policy  shall  become  void,  if  the  in- 
sured shall,  without  the  consent  of  the  insurer 
indorsed  on  the  policy,  procure  other  insurance  upon 
the  subject-matter.  Such  a  provision  is  valid.  Its 
object  is  to  prevent  over-insurance  and  its  attendant 
risk  to  the  insurer.  This  clause  does  not  apply  to 
the  successive  insurance  of  the  interests  of  several 
persons  in  the  same  property.  The  common  form  of 
assent  to  other  insurance  is  by  an  indorsement  on 
the  policy,  thus:  " Other  insurance  permitted  with- 
out notice." 

§  1095.  Yacancy. — The  common  stipulation  that  if 
the  premises  become  vacant  or  unoccupied  without  the 
consent  of  the  company  indorsed  on  the  policy,  it  shall 
be  void,  is  valid,  and  upon  its  breach  the  company 
may  defend  without  regard  to  increase  of  risk  or 
cause  of  loss.  Vacancy  means  substantial  vacancy 
and  disuse  of  the  premises,  and  not  mere  temporal 
absence  of  the  family  or  occupants. 

§  1096.  Neighboring  buildings* — It  is  often  pro- 
vided that  the  policy  shall  be  void  if  the  risk  is  in- 
creased by  the  erection  of  neighboring  buildings.  In 
the  absence  of  such  a  provision  the  policy  is  not  af- 
fected by  the  erection  or  alteration  of  other  struct- 
ures, though  the  risk  be  thereby  increased,  unless 
there  be  a  continuing  warranty  as  to  the  state  of  the 
surroundings.  But  if  the  insured  has  agreed  to  give 
notice  of  an  increase  of  risk  from  any  cause,  he  is 
bound  to  notify  the  company  of  an  increase,  by  rea- 
son of  the  erection  of  adjacent  buildings. 

§  1097.  Builder's  risk* — A  common  clause  is 
known  as  "  Builder's  Risk,"  and  usually  reads  as 
follows:     "The  working  of  carpenters,  roofers,  tin- 
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smiths,  ga3 fitters,  plumbers  or  other  mechanics,  in 
building,  altering  or  repairing  the  premises  named 
in  this*  policy  will  violate  the  same,  unless  permis- 
sion for  such  work  be  indorsed  hereon,  except  in 
dwelling-houses  only,  where  five  days  are  allowed  in 
any  one  year  for  incidental  repairs  without  notice  or 
indorsement."    This  clause  has  its  stipulated  effect. 

§  1098.  Use  and  occupation.— The  modern  fire 
policy  contains  various  provisions  as  to  the  use  and 
occupation  of  the  premises,  and  the  storage  of  paints, 
oils,  gasoline,  gunpowder  and  other  inflammable  or 
explosive  substances.  The  questions  presented  under 
these  clauses  and  the  clauses  against  increase  of  risk 
are  many  and  interesting.  Many  of  them  turn  upon 
the  conflict  between  the  written  and  printed  clauses 
of  the  policy,  and  if  the  written  portions  expressly  de- 
scribe the  property  insured  as  of  a  certain  kind,  the 
policy  will  not  be  avoided  by  a  printed  clause  ex- 
pressly prohibiting  the  keeping  of  goods  of  that  kind. 
And  it  is  generally  held  that  the  use  of  such  materials 
as  are  ordinarily  or  necessarily  used  in  the  business, 
the  stock  and  materials  of  which  are  expressly  cov- 
ered by  the  policy,  will  not  avoid  it,  though  by  the 
printed  clauses  the  keeping  or  use  of  such  materials 
is  prohibited.1  ' 

§  1099.  Location  of  property — Removal. — If  per- 
sonal property  is  described  as  contained  in  a  particu- 
lar house  or  building,  the  description  of  locality  is 
usually  construed  as  a  continuing  warranty,  and  the 
property  is  not  covered  when  moved  to  some  other 
locality.  But  a  seal-skin  dolman  was  held  covered 
while  at  a  furrier's  for  repairs,  though  described  as 
"contained"  in  a  certain  dwelling-house,  and  the  risk 
was  greater  at  the  shop  than  at  the  house,  and  a  simi- 
lar exception  is  recognized  in  the  case  of  horses,  ve- 
hicles and  the  like,  the  use,  preservation  or  health  of 
which  requires  a  temporary  absence  from  the  place 
mentioned  in  the  description. 

1  Further  on  this  subject  see  May  on  Ins.,  §  232,  et  seq. 


CHAPTER  LX. 

THE   LOSS  AND   PROCEEDINGS  AFTER  LOSS. 

§  1100.  Notice  and  proofs  of  loss. — Numerous  re* 
quirements  are  always  found  in  fire  policies  touch- 
ing notice  of  the  loss  and  the  proofs  thereof,  so 
framed  and  interpreted  that  a  substantial  compliance 
therewith,  unless  waived  by  the  insurer,  becomes  a 
condition  precedent  to  recovery.  Their  object  is  to 
protect  the  insurers  from  fraud  and  imposition  and 
to  aid  in  the  detection  of  these  wrongs  by  giving 
them  an  opportunity  promptly  to  investigate  the  cir- 
cumstances surrounding  the  loss.  Damage,  actual 
or  probable,  to  the  insurer  is  not  to  be  considered 
where  these  provisions  have  not  been  complied  with, 
provided  compliance  is  possible,  and  there  has  been, 
no  waiver  by  the  company.  Non-compliance  abso- 
lutely defeats  the  policy  at  the  election  of  the  insurer. 
For  this  reason  the  insured  should,  as  soon  as  possi- 
ble after  loss,  procure  his  policies,  examine  their 
contents,  and  proceed  promptly  to  give  the  notice, 
make  the  proofs,  and  do  any  other  acts  therein  re- 
quired, strictly  as  provided. 

§  1101.  The  time  of  notice  and  proofs  of  loss. — 
The  time  for  giving  notice  and  submitting  proofs  of 
loss  is  often  fixed  by  the  policy  at  a  certain  number 
of  days  or  months  after  loss  occurs.  Unless  waived, 
the  notice  and  proofs  must  be  given  and  made  within 
the  time  fixed,  or  no  recovery  can  be  had.  But  the 
notice  is  often  required  to  be  given  "  immediately/ ' 
or  "forthwith,"  or  "at  once."     None  of  these  phras- 
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es  are  construed  literally,  but  as  requiring  due  dili- 
gence in  view  of  all  the  circumstances  of  the  case* 

§  1102.  Notice — To  whom  given — Form. — If  notice 
is  simply  required  to  be  given  to  the  company,  no- 
tice to  an  agent  is  sufficient ;  if  notice  is  required  to 
be  given  to  a  specified  officer  of  the  company  com- 
pliance must  be  shown.  The  fact  that  the  company 
knows  of  the  loss  does  not  excuse  the  stipulated  no- 
tice. 

If  written  notice  is  stipulated  for  in  the  policy, 
verbal  notice  is  insufficient,  unless  the  defect  is 
waived. 

§  1103.  Proofs  of  loss — Form  and  contents. — In  ad- 
dition to  notice  of  loss,  fire  policies  usually  require  a 
sworn  statement  by  the  insured,  setting  forth,  ordi- 
narily, the  interest  of  the  insured,  the  nature  and 
value  of  the  property  destroyed,  the  cause  of  the  fire, 
if  known,  and,  frequently,  a  full  and  particular 
statement  or  account  of  the  property  injured  or  de- 
stroyed, together  with  the  cash  value  of  each  item, 
and  a  list  or  description  of  other  policies,  if  any,  on 
the  same  property.  Compliance  with  these  provisions 
is  a  condition  precedent  to  recovery  whenever  compli- 
ance is  possible,  unless,  of  course,  there  has  been  a 
waiver  by  the  company. 

§  1104.  Fraud  and  false  swearing* — Most  policies 
contain  a  provision  that  any  fraud  or  false  swearing, 
touching  the  property  lost  or  its  value,  shall  render 
them  void.  This  is  given  its  stipulated  effect.  But  a 
mere  innocent  misstatement  or  overestimate  will  not 
prevent  a  recovery.  There  must  be  a  willful  mis- 
statement of  a  material  matter,  with  intent  to  deceive 
the  company. 

§  1105.  Waiver  and  estoppel. — Insurers  may,  and 
often  do,  by  words  or  conduct,  place  themselves  in 
such  a  position  that  they  can  not  take  advantage  of 
a  breach  of  warranty,  misrepresentation  or  con- 
cealment, or  avail  themselves  of  a  breach  of  some 
other  condition  of  the  policy.     In  such  cases  they 
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are  said  to  have  waived  the  cause  of  invalidity,  or  to 
be  estopped  to  assert  it. 

§  1106.  Known  cause  of  invalidity  at  issue  of  pol- 
icy*— If  the  insurer,  having  full  knowledge  of  facts 
upon  which  a  defense  may  be  based,  neverthe- 
less delivers  the  policy,  he  can  not  afterward  set  up 
such  facts  as  a  ground  of  avoidance.  To  permit  him 
to  do  so  would  be  to  sanction  a  fraud.  Thus,  issuing 
a  policy  with  knowledge  of  misrepresentations,  or  a 
breach  of  warranty,  or  of  other  insurance,  or  of  the 
vacancy  of  the  premises  in  contravention  of  the  term 
of  the  policy,  has  been  held  a  waiver  of  defenses  based 
upon  these  grounds. 

§  1107.  Facts  arising  during  currency  of  risk. — 
Ordinarily,  if  the  insurer  with  full  knowledge  of 
facts  arising  since  the  issue  of  a  policy,  treats  it  as 
valid,  as,  by  the  receipt  of  premiums,  by  consent  to 
its  assignment,  by  levying  assessments  thereon,  or 
in  any  other  way,  he  can  not  afterward  assert  such 
facts  to  avoid  the  payment  of  a  loss. 

§  1108.  Conduct  after  loss — Waiver  of  notice  and 
proofs  of  loss. — If  the  insurer,  immediately  after  loss, 
denies  all  liability,  this  is  a  waiver  of  notice  and 
proofs  of  loss,  and  any  defects  in  the  notice  or  proofs 
is  waived  where  the  insurer  bases  his  refusal  to  pay 
on  other  grounds.  Refusal  by  the  company  to  send 
blanks  for  proofs  of  loss  has  been  held  a  waiver  of 
such  proofs.  Failure  to  notify  the  insured  promptly 
and  specifically  of  defects  in  his  proofs  of  loss  is  a 
waiver  of  such  defects.  A  general  objection  is  insuf- 
ficient; specific  defects  should  be  pointed  out  in  time 
to  enable  the  insured  to  correct  them.  An  objection 
to  the  proofs  on  account  of  specific  defects  is  a  waiver 
of  all  other  defects. 

§  1109.  The  loss  and  its  adjustment. — Fire  insur- 
ance is  a  contract  of  indemnity  for  the  immediate, 
not  the  remote  consequences  of  the  peril  insured 
against,  provided  such  loss  does  not  exceed  the 
amount  specified  in  the  policy.     Adjustment  then  is 
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the  ascertaining  of  the  amount  of  indemnity  to  which 
the  insured  is  entitled. 

§  1110.  Same — Valued  and  open  policies. — A  pol- 
icy is  either  valued  or  open.  A  valued  policy  is  one 
in  which  both  the  property  insured  and  the  amount 
payable  in  case  of  loss  are  fixed,  and  which  binds  the 
insurer  to  pay  the  whole  sum  insured  in  case  of  total 
loss.  Thus,  a  policy  for  $3,000  on  the  brick  store, 
etc.,  valued  at  $3,500  is  a  valued  policy.  In  the  ab- 
sence of  fraud,  the  valuation  fixed  in  the  policy  is 
conclusive  on  the  insurer,  and  he  can  not  show  in 
case  of.  total  loss  that  the  property  was  in  fact  worth 
less  than  the  amount  stipulated  unless  the  overval- 
uation was  fraudulent. 

§1111.  Open  policies. — An  open  policy  is  one 
where  the  value  of  the  property  insured  is  not  fixed 
in  advance  by  the  policy,  hut  is  left  to  be  ascertained 
after  loss.  The  policy  is  not  valued  because  the 
amount  up  to  but  not  beyond  which  the  insured  is 
to  be  liable  is  stated  in  the  policy.  Such  amount  is 
always  stated.  Whether  a  policy  is  to  be  regarded 
as  open  or  valued  depends  upon  the  intention  of  the 
parties.  The  words  "valued  at,"  following  the  de- 
scription of  the  property,  are  usually  conclusive  in 
rendering  the  policy  a  valued  one. 

§  1112.  Shifting  risk  and  floating  policies.— Where 
the  stock  of  a  manufacturer  or  merchant  is  insured,  it 
is  understood  that  the  stock  is  to  be  manufactured, 
sold,  and  replaced  by  other  property  of  the  same 
kind.  This  is  called  a  shifting  risk  and  the  policy  a 
floating  one.  Under  it  the  insured  is  entitled  to  re- 
cover for  his  loss  with  respect  to  whatever  stock  may 
be  on  hand  when  the  loss  occurs  without  reference  to 
what  comprised  such  stock  when  the  policy  was 
made. 

§  1113.  Indemnity  —  How  measured.  —  Except 
where  the  policy  is  valued  the  insured  is  only  enti- 
tled to  his  actual  loss,  provided  that  does  not  ex- 
ceed the  amount  specified  in   the  policy.     Loss  of 
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expected  profits  due  to  the  interruption  of  business 
by  the  fire  can  not  be  recovered  unless  such  profits 
are  expressly  insured. 

The  fair  cash  value  of  the  property  destroyed  at 

the  time  of  loss  is  the  ordinary  measure  of  recovery. 

If  the  goods  have  been  injured,  but  not  destroyed, 

"then  the  difference  between  their  value  in  the  sound 

and  damaged  state  may  be  recovered. 

§  1114.  Reinsurer — Measure  of  liability. — An  in- 
surer who  has  reinsured1  the  risk  with  respect  to 
which  a  loss  occurs,  and  who  has  paid  such  loss,  may 
recover  against  the  reinsurer  the  amount  which  he 
has  actually  paid,  provided  he  has  paid  no  more  than 
he  was  legally  liable  to  pay. 

§  1115.  Doable  insurance. — Commonly  there  are 
several  policies  upon  the  same  risk,  provided  it  is 
very  valuable,  in  which  case  they  will  contain  one 
of  two  provisions :  ( 1 )  That  the  insurer  shall  be 
liable  only  so  far  as  the  risk  is  not  covered  by  other 
and  prior  insurance,  in  which  case  the  second  or  sub- 
sequent insurer  is  liable  only  for  what  is  not  covered 
by  prior  policies,  and  then  only  up  to  the  amount 
fixed  by  the  contract ;  or,  (2)  That  if  there  be  other 
insurance  upon  the  same  interest  or  risk,  the  insurer 
shall  be  liable  only  for  that  proportion  of  the  loss 
that  his  policy  bears  to  the  whole  amount  of  insur- 
ance in  force  at  the  time  of  loss.  This  last  is  the 
most  common  provision. 

§  1116.  Subrogation. — If  property  insured  is  de- 
stroyed by  the  willful  or  negligent  act  of  a  third  per- 
son, the  company  will,  upon  paying  the  loss,  be  sub- 
rogated to  the  rights  of  the  insured  as  against  the 
wrong-doer,  and  may  sue  the  latter,  in  some  states,  in 
its  own  name,  in  others  in  the  name  of  the  insured, 
to  recover  indemnity. 

§  1117.  Arbitration, — Most  fire  policies  provide 
that  in  case  the  insurer  and  insured  can  not  agree  as 
to  the  amount  of  loss  that  the  matter  shall  be  sub- 

:    lAnte,  §  1072. 
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mitted  to  arbitration  in  the  manner  specified  therein. 
Such  stipulations  are  so  framed  as  to  be  mandatory, 
and  arbitration,  or  an  offer  to  arbitrate  by  the  in- 
sured, is  a  condition  precedent  to  his  right  to  sue 
and  recover  for  the  loss,  unless  the  loss  is  total  or 
the  company  denies  all  liability  under  the  policy. 
The  insured  can  not  be  compelled  to  arbitrate  the 
general  question  of  liability  by  a  stipulation  in  the 
policy. 

§  1118.  Limitation  of  actions*— Unless  the  con- 
tract of  insurance  is  under  seal  or  contains  a  stipula- 
tion shortening  the  time  within  which  suit  must  be 
brought,  the  insured  has  six  years,  in  most  states, 
after  the  cause  of  action  accrues  in  which  to  bring 
an  action  on  the  policy.  But,  a  stipulation  limiting 
the  insured  to  a  shorter  period,  as  six  months  or  one 
year,  after  loss,  is  valid.  But  such  limitations  may 
sometimes  be  waived  by  conduct  or  promises  on  the 
part  of  the  company  showing  an  intention  not  to  rely 
thereon,  or  by  conduct  before  its  expiration  which 
induces  the  insured  to  defer  bringing  a  suit  until 
after  the  limitation  has  expired,  in  the  reasonable  be- 
lief that  suit  will  be  unnecessary. 


CHAPTER  LXL 

LIFE  INSURANCE — ACCIDENT  INSURANCE. 

§  1119.  In  general. — By  the  simplest  form  of  life 
policy,  the  insurer,  for  an  annual  premium,  agrees 
to  pay  a  certain  sum  of  money  to  the  representatives 
of  the  estate  of  the  insured,  or  to  his  widow  or  chil- 
dren, or  to  some  other  designated  person,  upon  the 
death  of  the  party  whose  life  is  the  subject  of  the 
risk.  But  the  contract  may  embody  other  features.. 
Thus,  in  so-called  endowment  insurance,  the  insurer 
not  only  agrees  to  pay  a  specified  sum  in  case  of 
death  happening  as  above,  but  agrees  to  pay  to  the 
insured  or  some  other  designated  person  a  specified 
sum  when  the  insured  reaches  a  certain  age,  or  a 
specified  annuity  thereafter.  Life  insurance  under 
various  plans  not  only  forms  a  safeguard  to  families 
against  being  left  destitute  by  the  death  of  those  to 
whom  they  look  for  support,  but  it  supplies  a  provi- 
dent investment  and  a  fund  for  old  age. 

§  1120.  Nature  and  definition  of  the  contract. — 
Insurance  upon  property  is  strictly  a  contract  of  in- 
demnity. Life  insurance,  however,  is  said  not  to  be 
a  contract  of  indemnity  at  all,  but  a  contract  by  the 
insurer  to  pay  to  the  insured  or  his  nominee  a  speci- 
fied sum  of  money,  either  on  the  death  of  a  specified 
life,  or  at  the  end  of  a  certain  period,  provided  death 
does  not  occur  before,  in  consideration  of  the  present 
payment  of  a  fixed  amount,  or  of  an  annuity  till  the 
death  occurs,  or  the  period  of  insurance  is  ended. 

The  law  of  life  insurance,  however,  has  been  devel- 
oped in  analogy  to  that  of  marine  and  fire  insurance, 
and  many  of  the  principles  stated  under  the  head  of 
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fire  insurance  apply  to  all  forms  of  insurance,  whether 
upon  property  or  lives.  The  terminology  of  the  sev- 
eral forms  of  insurance  is  also  largely  the  same.  The 
term  "beneficiary"  in  life  insurance  usually  means 
the  person,  other  than  the  one  whose  life  is  insured, 
to  whom  the  policy  is  payable. 

§  1121.  Insurable  interest. — At  common  law  no 
insurable  interest  was  necessary  to  support  a  life  pol- 
icy, but  now,  by  statutes  or  decisions,  an  insurable 
interest  is  almost  universally  required.  But  the  re- 
quirement is  subject,  by  the  weight  of  authority,  to 
two  important  exceptions: 

( 1 )  Though  there  must  be  an  insurable  interest  at 
the  inception  of  the  policy,  such  interest  need  not 
continue  during  the  life  of  the  insured  or  exist  at  the 
time  of  his  death.  It  is  sufficient  that  it  exists  when 
the  policy  is  taken  out. 

(2)  As  one  may  insure  his  own  life  and  make  the 
proceeds  payable  to  himself,  the  insured,  contracting 
directly  with  the  insurer,  and  paying  the  premium 
himself,  may  designate  as  beneficiary  one  who  is 
wholly  without  an  insurable  interest  in  his  life.  The 
rule  of  insurable  interest  therefore  applies,  in  general, 
only  when  the  beneficiary  contracts  directly  with  the 
insurer.1 

An  insurable  interest  in  a  human  life  is  difficult  if 
not  impossible  to  define.  In  general,  it  means  that 
the  party  affecting  the  insurance  sustains  such  rela- 
tions to  the  insured  by  reason  of  the  ties  of  blood, 
marriage  or  contract,  that  the  former  would  be  reason- 
ably likely  to  sustain  some  substantial  damage  by  the 
death  of  the  latter. 

The  reasons  given  for  the  requirement  of  insurable 
interest  are  not  entirely  satisfactory,  a  common  one 
being  the  temptation  to  the  beneficiary  to  commit 
murder  if  no  interest  were  required.  Another  and  a 
more  satisfactory  one  is,  that  insurance  by  a  stranger 
without  interest  is  a  mere  bet  on  the  duration  of  a 

1  Post,  §  1129. 
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human  life  and  is  calculated,  therefore,  to  subserve  no 
useful  or  wholesome  purpose. 

§  1122.  Same — Relationship. — A  husband  has  an 
insurable  interest  in  the  life  of  his  wife,  and  the  wife 
in  the  life  of  her  husband.  A  father  has  such  an  in- 
terest in  the  lives  of  his  minor  children,  on  the  ground 
that  he  is  entitled  to  their  services.  A  sister  has  an 
insurable  interest  in  the  life  of  a  brother  who  fur- 
nishes her  support,  and  the  same  was  held  of  a 
young  woman  with  respect  to  the  life  of  an  old  man, 
in  no  way  related,  who  defrayed  the  expenses  of  her 
education. 

§  1123.  Same — Contractual  relations. — A  partner 
has  an  insurable  interest  in  the  life  of  his  copartner, 
a  master  in  the  life  of  his  servant,  and  a  servant  in 
that  of  his  master.  A  party  who  has  a  right  by  con- 
tract to  receive  support  from  another  during  life  has 
an  insurable  interest  in  the  life  of  the  party  from 
whom  such  support  is  due. 

A  creditor  has  an  insurable  interest  in  the  life  of 
his  debtor.  But  the  amount  of  the  insurance  must  not 
be  grossly  excessive  so  as  to  be  a  mere  cover  for  a  wager. 
Where  the  debtor  insures  his  life  and  pays  the  pre- 
miums for  the  benefit  of  his  creditor,  the  latter,  in 
the  event  of  death,  is  entitled  to  his  debt  and  inter- 
est merely,  and  so,  as  a  rule,  where  the  creditor  by 
arrangement  with  the  debtor  pays  the  premiums  and 
charges  them  against  the  debtor.  But  a  creditor 
who  has,  gblely  at  his  own  expense  and  without  any 
arrangement  with  the  debtor,  insured  the  life  of  the 
latter,  may  recover  the  full  amount  of  the  policy, 
though  the  debt  has  been  paid  or  otherwise  ex- 
tinguished, since  the  issue  of  the  policy  and  before 
death . 

§  1124.  Representations  and  warranties* — The  con- 
tract of  life  insurance  is  almost  universally  based 
upon  a  written  application  wherein  the  party  seek- 
ing the  insurance  states  various  facts  relative  to  the 
age,  sex,  health,  occupation,  and  habits  of  the  in- 
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sured,  in  response  to  questions  propounded  by  the 
insurer. 

These  statements  may  be,  and  usually  are,  ex- 
pressly agreed  to  be  warranties  and  a  part  of  the 
policy.  In  any  case,  the  answers  may  amount  to 
representations  and  must  then  be  substantially  true, 
so  far  as  material,  under  principles  laid  down  under 
the  title  fire  insurance. 

If  a  statement  is  a  warranty  it  must  be  strictly  true 
to  the  ordinary  meaning  and  purpose  of  the  parties 
in  making  and  requiring  it.  The  most  common 
warranty  is  that  the  insured  is  in  good  health.  These 
words  mean  what  they  usually  and  commonly  mean, 
i.  e.,  that  the  party  enjoys  what  is  commonly  re- 
garded as  good  health,  that  he  is  free  from  any  con- 
scious derangement  of  organic  functions. 

Where  it  is  warranted  that  all  material  facts  touch- 
ing the  health  of  the  insured  have  been  disclosed  the 
policy  is  avoided  if  any  such  fact  has  not  been  dis- 
closed, though  the  insured  did  not  disclose  it  by 
reason  of  accident  or  forgetful  ness,  or  because  he 
deemed  it  immaterial. 

§  1125.  Concealment. — Even  though  the  insured 
does  not  warrant  that  he  has  disclosed  all  matters 
materially  affecting  the  risk,  if  he  intentionally  with- 
holds from  the  insurers  any  fact  which  he  knows,  or 
ought  to  know  to  be  material,  the  policy  is  avoided. 

§  1126.  The  premiums. — The  premium  in  life  in- 
surance usually  consists  of  a  certain  annual  sum. 
Unless  its  payment  is,  by  the  express  terms  of  the 
policy,  a  condition  precedent  to  the  risk,  the  policy 
is  valid  without  its  being  paid  in  advance.  In  prac- 
tice, however,  it  is  usually  expressly  agreed  that  the 
payment  of  the  first  premium  shall  be  a  condition 
precedent  to  the  formation  of  the  contract,  and. 
that  failure  to  pay  any  annual  premium  when  it  falls 
due  shall  render  the  policy  void.  But  the  insurer 
may  waive  the  prompt  payment  of  the  first  or  any 
subsequent  premium,  and  he  will  be  commonly  held 
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to  have  done  so  where  he  voluntarily  receives  the 
overdue  premium,  or  takes  a  note  therefor  due  at  a 
future  day. 

Non-forfeitable  or  paid-up  policies  are  often  is- 
sued. These  usually  provide  that  if,  after  the  pay- 
ment of  a  certain  number  of  annual  premiums,  the 
policy  shall  lapse  or  cease,  by  reason  of  the  non-pay- 
ment of  any  subsequent  premium,  a  new  paid-up 
policy  for  a  certain  amount  proportionable  to  the 
premiums  already  paid  may  be  demanded  by  the  in- 
sured, or  that  the  original  policy  shall  be  good  up  to 
a  certain  sum. 

§  1127.  Usual  clauses  and  conditions* — It  is  a  uni- 
versal condition  of  life  policies  that  the  insured  shall 
not  enter  into  any  naval  or  military  service  with- 
out the  consent  of  the  insurer.  So  it  is  always 
stipulated  that  the  insured  shall  not,  without  the 
consent  of  the  insurer,  reside  or  travel  beyond  cer- 
tain specified  limits  of  territory.  Violation  of  these 
conditions  avoids  the  policy  unless  they  are  waived 
by  the  company  in  some  way,  as  by  receiving  pre- 
miums with  a  knowledge  of  the  breach. 

§  1128 .  Death  in  violation  of  law— Suicide.— Death 
in  known  violation  of  law,  by  the  terms  of  most  pol- 
icies, prevents  a  recovery. 

In  the  absence  of  a  clause  to  that  effect,  the  suicide 
of  the  insured  will  not  avoid  thfe  policy,  unless  it  be 
in  execution  of  a  clear  scheme  on  the  part  of  a  sane 
mind  to  provide  for  family  and  creditors  at  the  ex- 
pense of  the  company.  But  many  policies  provide 
that  if  the  insured  shall  "  die  by  his  own  hand,"  or 
"by  his  own  act,"  or  "  shall  commit  suicide,"  the 
policy  shall  be  void.  This  clause  does  not  apply  to 
cases  where  the  insured  dies  from  poison  taken  by  mis- 
take or  the  accidental  discharge  of  a  gun .  The  great 
question  is  whether,  by  the  insanity  of  the  insured, 
this  clause  is  rendered  inoperative.  Some  courts  hold 
that  it  is,  while  others  hold  that  it  is  not,  provided 
the  insured  knew  and  intended  that  death   should 
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result  from  his  act,  and  there  is  much  discord  in  the 
decisions  of  the  various  courts.  But  where  the 
clause  is  that  "  the  policy  shall  be  void  if  the  insured 
shall  commit  suicide,  sane  or  insane/9  it  will  be  viti- 
ated by  any  intentional  act  of  self-destruction,  and 
merely  requires  consciousness  of  the  physical  conse- 
quences of  the  act  and  not  its  moral  nature. 

§  1129.  Assignment  and  change  of  beneficiaries. — 
Unless  assignment  is  forbidden  by  statute,  or  by  the 
charter  of  the  company,  or  by  the  terms  of  the  policy 
itself,  the  insured,  if  himself  the  beneficiary  and 
owner  of  the  policy,  may  assign  it  without  the  con- 
sent of  the  company.  Where  a  policy  is  assigned  as 
collateral  security  by  way  of  pledge,  however,  the  as- 
signee, although  entitled  to  recover  the  face  of  the 
policy,  can  retain  only  enough  for  his  indemnity, 
and  must  aecount  to  the  debtor  or  his  representatives 
for  the  balance. 

Where  the  insured  and  the  beneficiary  are  differ- 
ent persons  it  is  generally  held  that  the  former  can 
not  assign  the  policy  or  substitute  another  beneficiary 
without  the  consent  of  the  original  beneficiary.1  But 
by  the  weight  of  authority  the  insured,  who  is  also 
the  beneficiary,  may  assign  the  policy  to,  or  name  as 
beneficiary,  any  person  he  chooses,  whether  the  lat- 
ter has  an  insurable  interest  or  not.  But  this  matter 
is  frequently  regulated  by  statute  or  by  charter  pro- 
visions, particularly  in  the  case  of  so-called  "bene- 
ficial associations,"  and  it  is  held  by  many  courts 
that  the  new  beneficiary  must  have  an  insurable  in- 
terest at  the  time  of  the  assignment  to  him. 

§  1130.  Notice  and  proofs  of  death. — It  is  usual 
for  life  policies  to  require  formal  notice  and  proofs  of 
death.  Similar  principles  govern  here,  as  in  the  case 
of  fire  policies,  and  the  doctrines  of  waiver  and  estop- 
pel apply  with  respect  to  non-compliance  and  defec- 
tive compliance  with  these  conditions. 

1  Contra,  78  Wis.  33. 
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§  1131.  Amount  of  recovery. — This  is  governed 
largely  by  the  terms  of  the  policy.  A  life  policy  in 
the  ordinary  form  is  always  a  valued  one  in  the  sense 
that  the  insured  or  beneficiary  is  entitled  to  recover 
the  full  amount  of  the  policy,  except  under  special 
circumstances.  Sometimes  it  is  provided  that  the  in- 
sured may,  in  case  of  forfeiture  by  non-payment  of 
premiums,  recover  some  specified  amount,  which  is 
usually  the  premiums  paid.  So  it  may  be  provided 
that  if  death  occurs  within  some  specified  time,  as 
three  or  six  months,  only  a  limited  amount  shall  be 
payable,  but  that  after  such  time  the  whole  face  of 
the  policy  shall  be  payable  in  case  of  death.  Limita- 
tions as  to  the  time  of  suit  are  often  inserted. 

Accident  Insurance. 

§  1132.  Definition  and  nature. — Accident  insur- 
ance, though  quite  recent  in  its  origin,  is  governed 
by  principles  derived  from  other  forms  of  insurance. 
It  is  simply  insurance  against  injury  or  loss  of  life 
by  reason  of  accident.  So  far  as  it  indemnifies 
against  loss  of  time,  earnings,  and  medical  expenses, 
it  resembles  property  insurance,  but  so  far  as  it  pro- 
vides for  the  payment  of  a  certain  sum  in  the  event 
of  death,  it  resembles  life  insurance  proper. 

§  1133.  The  policy. — Ordinarily  accident  policies 
provide  for  a  fixed  weekly  indemnity  in  case  of  acci- 
dental injury,  for  a  certain  number  of  weeks  (usually 
twenty-six)  and  the  payment  of  a  fixed  sum  in 
case  of  death  within  ninety  days  after  the  accident, 
and  also  a  fixed  sum  for  certain  permanent  injuries, 
as  loss  of  sight,  or  of  one  or  both  hands  or  feet,  etc. 

§  1134.  The  peril  of  risk. — Naturally  the  mean- 
ing of  the  term  accident,  when  used  alone  or  in  con- 
nection with  other  words  or  phrases,  has  been  one  of 
the  chief  questions  litigated  by  accident  companies. 
Of  these  various  clauses,  however,  and  the  rulings 

Com.  Law — 32. 


498  COMMERCIAL  LAW.  §  H35 

and  interpretations  to  which  they  have  given  rise, 
we  have  no  space  to  treat.  Unless  the  company  has 
stipulated  against  liability  where  the  injury  results 
from  "  voluntary  exposure  to  unnecessary  danger/ ' 
mere  negligence  of  the  insured  does  not  bar  his 
claim.  Where  this  clause  is  present  the  insured 
must  have  used  ordinary  care  for  his  own  safety. 

§113$:  Warranties  and  representations.  —  The 
warranties  or  representations  in  accident  insurance 
usually  refer  to  the  business  or  occupation  of  the  in- 
sured. The  decisions  here  are  in  accordance  with 
the  general  principles  governing  other  forms  of  insur- 
ance, and  so  as  to  the  premiums. 

§  1136.  Notice  and  proofs  of  accident. — The  pro- 
visions of  accident  policies  touching  notice  and  proof 
of  the  injury  are  inserted  for  substantially  the  same 
reasons  and  are  interpreted  in  substantially  the  same 
way  as  in  life  policies.  Compliance  with  them  is 
usually  a  condition  precedent  to  the  right  to  recover, 
unless  there  is  a  waiver  on  the  part  of  the  company. 
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MARINE.  INSURANCE. 

§  1187.  In  general. — Marine  insurance  is  the 
oldest  form  of  insurance;  having  come  into  use  sev- 
eral centuries  before  insurance  upon  lives  and 
against  fire.  Its  rules  and  principles  grew  up  as 
a  part  of  the  law  merchant,  and  from  them  the 
law  governing  other  forms  of  insurance  has  been 
largely  borrowed.  Like  other  kinds  of  insurance 
upon  property,  marine  insurance  is  strictly  a  con* 
tract  of  indemnity.  A  great  many  of  the  questions 
arising  under  this  head  may  be  answered  by  refer- 
ence to  doctrines  already  familiar.  For  this  rea- 
son, and  for  the  further  reason  that  this  subject  is 
of  particular  interest  chiefly  to  those  only  who  are 
directly  engaged  in  shipping  and  navigation,  the 
subject  will  be  dismissed  with  a  word. 

§  1138.  Defined. — Marine  insurance  is  a  contract 
whereby  one  party,  called  the  insurer  or  underwriter, 
undertakes,  for  a  specified  sum,  to  indemnify  an- 
other, called  the  insured,  against  loss  arising  from, 
certain  perils  or  sea  risks  to  which  his  ship,  freight, 
merchandise  or  other  interest  may  be  exposed  during- 
a  certain  voyage  or  a  certain  period  of  time. 

§  1139.  Implied  warranties. — Warranties  in  fire  and 
life  insurance  are  never  implied .  In  marine  insurance, 
however,  there  is  always  an  implied  warranty  in  the. 
case  of  voyage  policies  that  the  ship  is  seaworthy. 
In  the  United  States  a  warranty  of  seaworthiness  is 
generally  implied  both  in  time  and  voyage  policies,, 
unless,    perhaps,  in  the  case  of  a  time  policy,  the- 
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ship  is  at  sea  or  in  such  a  position  that  the  insured 
can  not  fairly  be  held  to  know  of  her  condition  or 
bound  to  have  her  seaworthy. 

§  1140.  Abandonment. — Another  peculiar  doctrine 
of  the  law  of  marine  insurance  is  that  of  constructive 
total  loss  and  abandonment,  whereby  the  insured 
may,  if  the  loss  exceeds  a  certain  proportion  of  the 
value  of  the  property  insured,  abandon  it  to  the  un- 
derwriters, and  bind  them  to  take  it  and  pay  as  for 
an  actual  total  loss. 

• 

By  English  rule  the  loss  is  constructively  total 
where  the  cost  of  repairs  exceeds  the  value  of  the 
property,  but  in  this  country  the  loss  is  deemed  con- 
structively total  and  an  abandonment  may  take  place 
at  the  option  of  the  insured  where  the  damage  to  the 
property  exceeds  one-half  its  value. 

Other  Forms  of  Insurance.  , 

§  1141.  Credit  Insurance. — Credit  insurance  is  a 
contract  to  indemnify  the  insured  against  loss  by  the 
failure  of  customers  to  pay  for  goods  sold  them. 
Technically  it  is  not  a  contract  of  suretyship  but  a 
policy  of  insurance  and  is  governed  by  similar  prin- 
ciples. 

§  1142.  Employers9  liability  Insurance. — By  this 
form  of  insurance  the  insurer  agrees  to  indemnify 
the  insured  against  losses  occasioned  by  his  liability 
to  employes  injured  in  his  service. 

§  1143.  Fidelity  insurance. — Fidelity  insurance  is 
a  contract  to  indemnify  the  insured  against  loss  by 
the  dishonesty  or  default  of  employes.  Bonds  given 
by  fidelity  insurance  companies  are  analogous  to  pol- 
icies of  insurance,  though  partaking  also  of  the 
nature  of  guaranties  or  suretyships. 

§  1144.  Title  insurance. — Title  insurance  is  a  con- 
tract to  indemnify  the  owner  or  mortgagee  of  real 
property  against  loss  by  reason  of  defective  titles, 
liens  or  other  incumbrances. 
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§  1145.  Casualty  insurance. — This  is  a  contract 
whereby  the  insured  is  indemnified  against  loss  to 
property  by  reason  of  accident.  It  is  distinguished 
from  accident  insurance  by  the  fact  that  property  and 
not  the  person  is  the  subject  of  the  risk.  Among  the 
perils  insured  against  are  injuries  to  live  stock,  break- 
age of  plate  glass,  bursting  of  boilers  and  loss  by 
tornadoes.  Fire  is  usually  excepted  by  these  policies. 

Authorities. 

May  on  Insurance,  3d  ed.,  1891,  and  Biddle  on  In- 
surance, 1893,  treat  generally  of  non-maritime  risks. 
Wood  on  Fire  Insurance,  2d  ed.,  1896,  and  Ostrander 
on  Fire  Insurance,  1892,  are  devoted  exclusively  to 
that  topic. 

On  Life  Insurance,  see  Cooke  on  Life  Insurance, 
1891,  and  Bliss  on  Life  Insurance,  2d  ed.,  1874. 
Bacon  on  Benefit  Societies  and  Life  Insurance,  2d  ed., 
1894,  will  be  found  especially  valuable  on  questions 
involving  insurance  by  benefit  societies,  so-called. 

Beach  on  Insurance,  1895,  and  Joyce  on  Insur- 
ance, 1897,  cover  the  general  field  of  insurance  law. 

Parsons  on  Marine  Insurance,  1868,  is  the  latest 
American  text-book  devoted  exclusively  to  that  sub- 
ject. 

The  chapters  on  insurance  in  Parsons  on  Contracts 
and  Kent's  Commentaries  are  valuable. 


5 


/ 


CHAPTER  LXIII. 

SHIPPING. 

§  1146.  In  general. — The  law  of  shipping  includes 
in  general  all  that  body  of  law  which  governs  the 
ownership,  transfer,  navigation  and  employment  of 
ships.  It  is  founded  very  largely  upon  the  customs 
of  merchants  and  mariners,  and  is  distinctively  a 
branch  of  the  law  merchant. 

§  1147.  Ships  as  property. — Though  ships  are 
personal  property,  they  are  personalty  of  a  peculiar 
kind,  and  governed  by  rules  founded  upon  the  usages 
and  policy  of  maritime  nations  with  respect  to  com- 
merce and  navigation.  In  fact,  under  the  peculiar 
statutes  of  the  United  States,  touching  registration, 
license  and  enrollment,  the  methods  of  transferring 
ships  by  way  of  sale  or  mortgage  somewhat  resemble 
the  transfer  of  real  estate. 

But  discussion  of  the  law  pertaining  to  the  owner- 
ship, transfer,  management,  and  navigation  of  ves- 
sels is  out  of  the  question,  because  only  a  limited 
cl&ss  of  persons  who  are  directly  interested  in  vessel 
property  or  engaged  in  navigation  would  find  the 
discussion  of  sufficient  practical  value  to  warrant 
such  use  of  our  space.  We  will  therefore  content 
ourselves  with  a  brief  survey  of  contracts  of  (farriage 
by  water  so  far  as  that  subject  has  not  been  suffi- 
ciently treated  of  under  the  title,  "  Carriers. 
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Employment  of  Ships. 

§  1148.  General  ship — Charter  party. — The  own- 
ers of  a  ship  may  agree  with  various  parties  to  trans- 
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port  their  property  to  a  certain  destination,  in  which 
case  the  vessel  is  called  a  general  ship ;  or  they  may 
let  the  entire  ship  or  some  designated  portiop  of  it  to 
a  merchant  for  the  conveyance  of  his  goods,  in  which 
case  she  is  called  a  chartered  ship. 

§  1149.  General  ship— Contracts  of  affreightment. 
— Those  who  carry  in  general  ship  the  goods  of  such 
as  offer  are  common  carriers  and  subject  to  the  du- 
ties and  responsibilities  of  such  carriers. 

The  contract  for  the  carriage  of  goods  in  general 
ship  is  expressed  in  the  bill  of  lading,  an  instrument 
already  described.1  As  in  case  of  carriage  by  land, 
it  may  contain  lawful  and  reasonable  restriction  upon 
the  carrier's  liability.  The  excepted  perils  are  usu- 
ally the  act  of  God  and  the  public  enemy,  the  perils 
of  the  seas,  fires,  collision,  leakage  and  breakage, 
robbery,  and  sometimes  other  perils.  As  in  other 
contracts  for  carriage,  the  carrier  can  not,  by  means 
of  these  exceptions,  shield  himself  from  loss  due  to 
his  negligence.8  Thus,  though  collision  be  an  ex- 
cepted peril,  the  carrier  is  liable  where  the  injury  to 
the  goods  from  that  cause  was  due  to  the  negligent 
navigation  of  his  ship. 

§  1150.  Chartered  ship  —  Charter  party.  —  The 
whole  or  a  specified  part  of  a  ship  is  let  out  to 
freighters  by  an  instrument  called  a  charter  party. 
Such  *  instrument  is  commonly  unsealed.  Two 
methods  of  chartering  a  ship  are  in  vogue.  By  the 
first  the  charterer  takes  possession  of  the  entire  ship 
and  puts  his  own  provisions,  officers  and  crew  on 
board,  in  which  case  he  becomes  substantially  the 
owner  for  the  time  being.  By  the  second  method 
the  owners  let  the  whole  capacity  or  burden  of  the 
ship,  except  such  room  as  is  necessary  for  the  officers 
and  crew  and  for  provisions  and  equipments.  This 
is  the  usual  method,  and  the  contract  commonly  con* 
tains  the  following  provisions: 

lAnte,  §981.  Mnfe,  §990. 
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( 1 )  The  names  of  the  contracting  parties  and  the 
name,  and  description  of  the  ship,  including  her 
present  location,  whether  in  port  or  at  sea. 

(2)  A  warranty  of  the  fitness  of  the  ship  for  the 
voyage  described. 

(3)  A  promise  by  the  owners  that  the  ship  shall, 
with  all  convenient  speed,  load,  proceed  and  deliver, 
on  payment  of  freight,  a  full  and  complete  cargo, 
subject  to  certain  excepted  perils  which  are  usually 
identical  with  those  contained  in  a  bill  of  lading. 

(4)  A  promise  by  the  charterer  to  pay  freight  and 
'  to  load  the  cargo  within  a  prescribed  time  or  pay  de- 
murrage. 

( 5 )  The  agreed  lay-days  and  the  rate  of  demur* 
rage  to  be  paid  in  case  they  are  exceeded. 

§1151.  Implied  terms — Seaworthiness. — The  lan- 
guage of  a  bill  of  lading  or  charter  party  is  construed 
\with  reference  to  the  ways  and  usages  of  trade.  Not 
only  this,  but  law  and  usage  annex  certain  implied 
terms,  among  which  is  a  warranty  that  the  ship,  is 
seaworthy  and  in  all  respects  fitted  to  withstand  the 
ordinary  perils  to  which  the  voyage  will  necessarily 
expose  her,  unless  such  warranty  is  expressly  excluded 
by  the  term  of  the  contract. 

§1152.  Lay-days  and  demurrage. — Where  the  time 
for  loading  or  discharging  the  cargo  is  not  fixed,  ex- 
pressly or  by  usage,  the  law  implies  that  th£  ship 
owner  and  the  charterer  shall  use  reasonable  dispatch 
in  performing  their  respective  duties,  and  each  be- 
comes liable  to  compensate  the  other  for  default  in 
this  respect.  But  the  charter  party  usually  specifies 
a  certain  number  of  days  called  lay-days,  during 
which  the  freighter  may  detain  her  for  the  purpose 
of  loading  and  unloading  the  cargo,  without  being 
liable  to  pay  the  owners  for  the  detention.  A  rate  of 
compensation  to  the  owners  for  delay  beyond  the  lay- 
days is  called  demurrage,  and  the  same  word  is  often 
applied  to  the  damages  due  the  ship-owner  for  un- 
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reasonable  detention  of  his  vessel,  where  there  is  no 
express  bargain  as  to  lay-days.  The  tendency  is  to 
extend  these  principles  to  the  protection  of  railways 
against  the  loss  of  the  use  of  their  cars,  where  it  is  the 
duty  of  the  consignee  to  unload  them  and  he  unrea- 
sonably neglects  to  do  so. 

Authorities. 

Works  on  Bailments  and  Carriers;  Schouler  on 
Personal  Property;  Parsons  on  Shipping,  1869. 


CHAPTER  LXIV. 

REAL    PROPERTY. 

General  Nature  and  Classification. 

The  impossibility  of  conveying  any  adequate  knowl- 
edge of  so  vast  and  important  a  topic  within  avail- 
able limits  of  space  has  compelled  a  choice  between 
absolute  silence  and  a  brief  and  imperfect  glance  at 
some  of  the  salient  features  of  American  real  estate 
law.  What  little  has  been  said,  therefore,  is  with  a 
view  to  round  out  the  general  knowledge  of  the  stu- 
dent concerning  property  and  property  rights,  and 
to  show  in  some  degree  the  necessity  for  caution  and 
proper  legal  advice  in  matters  of  land  title  and 
conveyancing. 

§  1153.  Definition  and  nature. — The  phrase  real 
property  or  things  real  comprehends,  in  general, 
land  and  whatever  is  permanently  affixed  to  land, 
either  by  nature  or  the  hand  of  man,  and  also  cer- 
tain rights  that  are  annexed  to  lands  or  issue  there- 
from. Real  property  may  be  corporeal  or  incor- 
poreal. 

§  1154.  Corporeal  real  property — Land. — In  its 
legal  sense,  "  land  "  comprehends  the  ground  or  soil 
of  the  earth,  together  with  its  produce  or  increment 
before  severance,  and  is  deemed  to  extend  indefinitely 
upward  and  downward.  It  includes  all  buildings, 
fences,  and  other  structures  upon  the  land,  and  all 
minerals,  fossils, oils, and  gases  beneath  the  surface.  A 
grant  of  land,  therefore,  without  exception  or  reser- 
vation, will  pass  all  these  things.     In  most  states  a 
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grant  of  mineral  deposits  without  the  surface  rights 
can  be  made. 

While  water  is  not  susceptible  of  the  same  posses- 
sion and  permanent  enjoyment  as  land,  there  may 
be  a  property  or  use  therein  which  will  be  as  rigidly 
protected  as  the  ownership  of  the  soil  itself.  In  the 
case  of  running  water,  the  owner  through  whose 
land  it  flows  has  a  right  to  enjoy  its  uninterrupted 
flow  from  the  lands  of  the  proprietor  from  over  whose 
estate  it  comes,  and  may  use  and  enjoy  it  so  long  as 
he  returns  it  in  its  natural  course  to  the  owner  below 
him,  without  materially  diminishing  its  quantity  or 
corrupting  its  purity.  Neither  may  an  owner  dam 
up  the  water  so  as  to  overflow  the  lands  of  those  above 
him,  unless  he  has*  acquired  the  right  by  grant  or 
prescription  or  under  an  act  of  the  legislature. 

§  1155.  Crops,  trees,  herbage,  etc. — As  between 
the  vendor  and  purchaser  of  land,  growing  crops  not 
yet  matured  are  a  part  of  the  land  and  pass  by  a 
grant  of  it  unless  expressly  reserved  in  the  deed. 
But  a  ripened  crop,  that  has  ceased  to  draw  nourish- 
ment from  the  ground,  has  been  held  personalty, 
though  not  severed  from  the  soil ;  and  for  purposes 
of  sale  or  mortgage  separate  from  the  land,  growing 
crops  are  usually  regarded  as  chattels.1 

§  1156.  Fixtures. — As  between  vendor  and  pur- 
chaser, mortgagor  and  mortgagee,  and  heir  and  ex- 
ecutor, nearly  every  article  which  is  annexed  to  the 
land  and  is  adapted  to  its  more  convenient  use  and 
enjoyment,  becomes  a  part  thereof  and  is  not  subject 
to  removal  but  passes  with  the  land.  Such  is  usually 
the  case  with  storm  doors  and  windows,  boilers  and 
tanks  attached  in  a %  permanent  manner,  machinery 
pertaining  to  a  manufacturing  building,  gas  and  wa- 
ter pipes,  and  hot  air  furnaces.  These  things,  once 
personal  in  their  nature,  that  have  become  realty  by 
annexation  to  the  soil,  are  called  fixtures. 

For  the  encouragement  of  trade  and  agriculture, 
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certain  exceptions  have  been  made  in  favor  of  ten- 
ants, and  a  tenant,  before  the  expiration  of  his  term 
or  within  a  reasonable  time  thereafter,  if  his  tenancy 
is  of  uncertain  duration,  may  remove  whatever  he 
may  have  annexed  to  the  land  for  the  purpose  of  ag- 
riculture, trade,  or  domestic  use  or  convenience,  pro- 
vided he  can  do  so  without  material  injury  to  the 
premises.  Thus  the  tenant  may  remove  counters 
and  shelving,  though  fixed  to  the  walls  or  floors  by 
nails  or  screws,  and  so  of  kettles  and  pipes  in  a  distil- 
lery, vats  and  coppers  of  a  soap  boiler,  cider  mills  and 
presses,  stoves  and  gas  fixtures,  and  even  temporary 
buildings  erected  for  purposes  of  trade  or  manufact- 
ure. The  term  fixtures,  therefore,  is  also  used  to 
describe  things  which,  in  spite  of  their  annexation  to 
the  freehold,  may,  as  between  landlord  and  tenant, 
be  severed  and  removed,  provided  no  permanent  in- 
jury is  thereby  done  to  the  premises.  But  the  ten- 
ant, for  a  term  certain,  must  remove  his  fixtures 
before  his  term  expires,  and  unless  he  does  so  they 
become  the  property  of  the  landlord.  If  the  tenancy 
is  of  uncertain  duration,  or  is  put  an  end  to  without 
the  fault  of  th#  tenant,  he  has  a  reasonable  time  to 
remove  his  fixtures. 

§  1157.  Incorporeal  real  property — Easements. — 
Incorporeal  real  property  in  the  United  States  usually 
consists  of  what  are  called  easements,  and  an  ease- 
ment is  the  right  to  some  profit  or  beneficial  use 
which  one  proprietor  has  in  or  over  the  estate  of  an- 
other. 

The  most  important  kinds  of  easements  are  ways 
and  party  walls. 

A  way  is  the  right  of  a  person  other  than  the 
owner  to  pass  and  repass  over  the  land  of  another, 
reserving  to  the  owner  of  the  soil  all  the  rights  and 
advantages  consistent  with  such  passage. 

Ways  are  either  public,  as  in  the  case  of  streets  and 
roads,  or  private,  as  where  one  man  is  entitled  to  go 
across  the  land  of  another  to  reach  a  public  highway. 
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Private  ways  may  be  created  by  deed  or  else  by  pre- 
scription, which  is  such  a  long  use  that  a  grant  is 
presumed. 

§  1158.  Same — Party  walls. — A  party  wall  is  a 
wall  common  to  two  adjoining  buildings,  which  by 
agreement  or  long  user  has  become  subject  to  mutual 
easements  for  support  on  the  part  of  the  adjoining 
owners. 

Other  easements  of  importance  are  the  right  to 
flow  lands  by  the  erection  of  mill-dams,  and  the  right 
to  maintain  pipes  and  conduits  across  the  land  of  an- 
other for  the  passage  of  gas,  oil  and  water. 


CHAPTER  LXV. 

ESTATES   IN   EEAL   PROPERTY. 

§  1159.  In  general. — Under  the  feudal  system  as 
it  existed  in  England,  all  land  was  deemed  to  be  held 
mediately  or  immediately  of  the  crown.  All  land- 
holders were  tenants  and  their  holdings  were  called 
estates  or  tenancies.  While  in  this  country  the  feu- 
dal system  has  ceased  to  exist,  even  if  it  ever  had 
much  foothold,  we  still  cling  to  the  feudal  classifica- 
tion of  estates,  and  still  retain  many  rules  and  theo- 
ries respecting  them  that  had  rise  in  the  ancient 
feudal  policy.  Without  any  serious  attempt  at  clas- 
sification, we  will  now  proceed  to  notice  some  of  the 
more  important  estates  in  land. 

§  1160.  Fee-simple. — An  estate  in  fee-simple  is 
the  highest  estate  known  to  the  law,  and  is  defined 
as  an  estate  of  inheritance,  free  from  condition  and 
of  indefinite  duration.  In  this  country,  for  all  prac- 
tical purposes,  the  owner  of  an  estate  in  fee-simple  is 
an  absolute  proprietor.  He  may  dispose  of  it  by 
deed  during  his  lifetime,  or  by  will  to  take  effect  at 
his  death.  It  is  usually  liable  for  his  lawful  debts, 
unless  it  is  also  a  homestead.1  Unless  the  owner  of 
a  fee-simple  estate  has  disposed  of  it  by  deed  or  will, 
the  title  thereto  is  cast,  at  his  death,  upon  such  per- 
sons as  have  been  appointed  by  law  to  succeed  to  the 
estate,  called  heirs. 

1  Post,  §  1166. 

*  Post,  §  1172.  An  estate  limited  to  the  grantee,  and  a  particu- 
lar class  of  heirs  is  called  a  fee  tail.  Fees  tail  have  been  abolished 
in  most  of  the  states  or  otherwise  so  dealt  with  by  legislation  as 
to  render  them  relatively  quite  unimportant. 
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The  owner  of  the  fee  may  carve  out  of  it  certain 
less  estates,  as  for  example  where  he  grants  to  an- 
other an  estate  for  life  or  for  years. 

§  1161.  Estates  for  life. — An  estate  for  life  is  one 
that  is  vested  in  a  person  called  the  life  tenant,  its 
duration  being  limited  by  his  own  life,  or  the  life  of 
another,  or  the  joint  lives  of  the  tenant  and  another 
or  others.  Unless  restrained  by  the  instrument  un- 
der which  he  holds,  the  life  tenant  may  convey  away 
his  whole  estate,  or  grant  less  estates  than  his  own. 
The  life  tenant  must  pay  the  taxes  and  the  interest 
upon  incumbrances.  He  is  not  bound  to  pay  the 
principal.  Neither  is  he  bound  to  make  improve- 
ments, and  if  he  does  so  they  are  at  his  own  cost. 
He  is  bound  to  make  such  repairs  as  are  necessary 
to  prevent  the  premises  from  falling  into  decay,  but 
not  to  rebuild  structures  destroyed  without  his  fault 
or  that  of  his  servants  or  agents. 

§  1162.  Same— Waste.— The  life  tenant  is  prohib- 
ited from  doing  anything  on  the  land  which  falls 
within  the  legal  definition  of  waste.  Waste  may  be 
defined  as  any  act  done  or  permitted  by  the  tenant  for 
life,  or  for  years,1  which  results  in  permanent  or 
lasting  injury  to  the  inheritance,  or  to  the  prejudice 
of  any  person  having  an  interest  therein. 

What  constitutes  waste  depends  upon  a  variety  of 
circumstances,  including  the  location  and  nature  of 
the  land  and  the  customs  and  usages  of  the  place. 
Thus,  while  the  tenant  for  life  or  years  may  ordi- 
narily take  sufficient  timber  for  fuel  and  necessary 
repairs,  unless  restrained  by  the  lease  or  conveyance 
under  which  he  holds,  this  rule  would  have  no  ap- 
plication to  city  property.  So,  while  the  tenant  may 
not,  as  a  rule,  cut  and  sell  the  timber,  he  may  do  so 
if  it  would  be  consistent  with  good  husbandry. 

The  life-tenant  may  usually  make  unlimited  use 
of  mines  and  quarries  already  open  on  the  land .  But 
he  must  not  open   new  ones,  unless  he  holds  the 

1  Post,  §  1237. 
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estate  without  impeachment  of  waste.  The  remedies 
for  waste  are  by  suit  at  law  for  damages,  or  by  in- 
junction in  equity. 

§  1163.  Same — Emblements. — By  emblements  is 
meant  the  right  of  the  tenant  to  enter  and  culti- 
vate, and  harvest  and  carry  away  after  his  tenancy  is 
ended,  such  annual  products  of  the  land  as  he 
planted  before  his  tenancy  expired.  The  right  to 
emblements  belongs  only  to  a  tenant  whose  term  is 
of  uncertain  duration  and  whose  tenancy  is  termina- 
ted without  his  fault.  A  tenant  for  life  or  his  per- 
sonal representatives  is  therefore  entitled  to  emble- 
ments, and  so  of  a  tenant  at  will  whose  tenancy 
is  terminated  by  the  act  of  the  landlord.  But  it  is 
otherwise  of  a  tenant  for  years  in  the  absence  of  con- 
tract or  local  usage. 

§  1164.  Estates  arising  out  of  marriage. — By  the 
common  law  the  husband  was  entitled  to  the  rents 
and  profits  of  the  wife's  lands  during  coverture.  He 
was  therefore  a  tenant  for  life.  If  the  wife  died  first 
his  estate  was  terminated,  and  the  property  went  at 
once  to  her  heirs,  unless  there  was  issue  born  alive. 
In  that  case  the  husband's  estate  was  continued  dur- 
ing his  life  and  was  known  as  curtesy.  This  estate 
still  exists  in  many  of  our  states,  although  in  some, 
it  vests  only  where  the  wife  has  not  disposed  of  the 
land  by  deed  or  will.  The  estate  of  the  husband  in 
the  wife's  lands  during  marriage  has  been  abolished 
in  most  of  the  states  and  modified  in  others.1 

§  1165.  Same — Dower. — By  far  the  most  important 
of  the  conjugal  estates  at  the  present  day  is  dower. 
This  is  the  interest  or  estate  provided  for  the  widow 
by  law  out  of  the  husband's  real  estate. 

At  common  law,  and  generally  in  the  United  States, 
the  widow  has,  during  her  life,  one  third  of  the  lands 
of  which  the  husband  was  seized  during  marriage, 
though  in  some  states  she  has  dower  only  in  such  lands 
as  he  owned  at  his  death.8 

Mitte,  §134.  *Post,  §1201. 
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In  the  majority  of  states  the  wife  can  be  barred  of 
her  dower  only  by  her  voluntary  release,  which  she 
effects  by  joining  with  her  husband  in  his  convey- 
ance of  the  land  in  the  manner  prescribed  by  the 
law  of  the  state  where  it  lies.1 

The  manner  of  assignment  and  the  remedies  for 
recovery  of  dower,  as  well  as  the  right  to  dower 
itself,  are  so  much  a  matter  of  legislative  regulation 
and  modification  that  further  discussion  of  the  sub- 
ject must  be  omitted. 

§  1166.  Same — Homestead.— By  the  statutes  of 
the  several  states,  the  family  residence  and  a  certain 
quantity  of  land  adjoining  it,  is  usually  exempt  from 
forced  sale  for  debt. 

The  extent  of  the  exemption  is  various.  Often  it 
extends  not  only  to  the  land,  but  to  its  proceeds  in 
case  of  sale,  at  least  for  some  limited  time  thereafter. 
Usually  the  homestead  is  exempt  from  all  debts,  ex- 
cept purchase-money  liens  and  mortgages  and  me- 
chanic's liens.  It  may  be  lost  by  abandonment,  as 
where  the  old  homestead  is  given  up  and  a  new  one 
acquired,  or  by  alienation,  in  which  case  the  wife 
in  most  states  must  join  in  the  deed,8  as  the  home- 
stead is  for  the  benefit  and  protection  of  the  family, 
in  which  she  occupies  a  most  important  place. 

§  1167.  Estates  for  years. — Estates  for  years  are 
usually  discussed  under  the  title,  "  Landlord  and 
Tenant/'  and  are  treated  of  under  that  head  later  on.* 

§  1168.  Joint  estates. — A  joint  tenancy  exists 
where  an  estate  is  held  by  two  or  more  persons 
jointly,  so  that  during  the  lives  of  all  they  are  equally 
entitled  to  enjoy  the  land,  but  on  the  death  of  one 
his  share  vests  in  the  survivor  or  survivors,  until 
there  is  a  single  survivor,  who  then  owns  the  whole 
estate  in  severalty.  In  several  states  these  tenan- 
cies are  abolished,  except  in  the  case  of  trustees,  and 
elsewhere  all  joint  estates  are  held  to  be  tenancies  in 

1  Pt>stt  §  1201.  *Post,  §  1201.  *Postt  chapter  lxix. 
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common,  unless  they  are  expressly  made  joint  tenan- 
cies by  the  terms  of  the  instrument  creating  them. 
In  tenancy  in  common  the  several  tenants  or  owners 
hold  by  several  and  distinct  titles.  Each  may  dis- 
pose of  his  own  individual  share  by  deed  or  will,  and 
upon  the  death  of  any  tenant  intestate,  his  share  de- 
scends to  his  heirs. 

Estates  in  partnership.1 

§  1169.  Estates  upon  condition. — A  condition  is  a 
qualification  or  restriction  annexed  to  a  grant  of 
lands  whereby  it  is  provided  that  if  a  particular 
event  does  or  does  not  happen,  or  in  case  either  party 
to  the  grant  does  or  omits  to  do  a  particular  thing, 
an  estate  shall  commence  or  be  enlarged  or  be  de- 
feated. If  the  condition  must  be  performed  before 
the  estate  vests  it  is  a  condition  precedent;  if  its  non- 
performance is  to  defeat  an  estate  already  vested  it 
is  a  condition  subsequent.  If  a  condition  is  prece- 
dent no  estate  vests  until  it  is  performed,  but  if  the 
condition  is  subsequent  the  estate  vests  with  all  its 
ordinary  incidents.  But  mere  restrictions  upon  the 
use  of  the  property,  as  that  it  shall  not  be  used  for 
the  sale  of  liquor,  or  for  the  carrying  on  of  certain 
trades,  or  for  the  building  of  certain  structures,  are 
commonly  treated  as  covenants  to  be  enforced  by  in- 
junction or  suit  for  damages,  and  not  as  conditions 
to  be  enforced  by  forfeiture,  unless  there  is  an  ex- 
press provision  to  that  effect  in  the  conveyance. 
Even  if  there  is  such  provision  failure  to  perform  the 
condition  does  not  terminate  the  estate,  unless  the 
grantor  exercises  his  option  to  declare  a  forfeiture. 

§  1170.  Equitable  estates. — The  common  law  rec- 
ognizes but  one  owner  of  land,  and  he  is  the  holder 
of  the  strict  legal  title.  Various  circumstances  in 
England  led,  at  an  early  day,  to  the  invention  of 
uses,  by  means  of  which  one  person  might  convey 
lands  to  another  upon  an  understanding  that  the  lat- 
ter should  hold  them  for  the  benefit  of  the  former  or 

1  Partnership,  ante,  §  655. 
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some  third  person.  The  party  entitled  to  the  benefits 
and  enjoyment  of  the  estate,  the  legal  title  to  which 
was  in  another,  was  said  to  have  the  use.  The  trust 
in  modern  real  estate  law  is  substantially  like  the 
ancient  use,  and  arises  where  one  person  is  clothed 
with  the  legal  ownership  of  property,  which  he  is 
bound  in  equity  to  hold,  or  dispose  of  for  the  benefit 
of  another.  The  party  holding  the  legal  title  is  called 
the  trustee,  and  the  party  for  whose  benefit  the  trust 
is  created  is  the  beneficiary.  Express  trusts  are  such 
as  are  created  by  express  words,  and  must,  since  the 
statute  of  frauds,  be  declared  in  writing.  Implied 
trusts  are  such  as  arise  by  construction  or  intendment 
of  equity,  in  obedience  to  the  supposed  intention  of 
parties  or  to  prevent  fraud. 

The  whole  subject  of  express  trusts  is  now  largely 
regulated  by  statutes,  and  they  can  be  created  only 
for  certain  specified  purposes. 


CHAPTER  LXVI. 

OF  THE  TITLE  TO   REAL   PROPERTY. 

Including  Title  by  Deed. 

§  1171.  Definition. — Title  is  the  means  or  method 
whereby  one  acquires  an  estate  in  lands.  / 

The  original  source  of  title,  according  to  the  com- 
mon law,  is  the  king.  In  this  country,  the  title  to 
land  is  always  traced  from  the  state  or  federal  gov- 
ernment, or  from  the  crown,  or  from  the  royal 
chartered  governments  established  here  before  the 
Revolution.  The  following  are  some  of  the  most  im- 
portant methods  of  acquiring  title  : 

§  1172.  Title  by  descent.— Title  by  descent  is  that 
title  which  accrues  to  a  person  nominated  by  law 
to  receive  lands  upon  the  death  of  a  former  owner 
who  has  not  disposed  of  them  by  deed  or  will. 
The  party  taking  such  estate  is  called  the  heir,  the 
party  from  whom  he  derives  it  is  the  ancestor,  and 
the  estate  itself  is  termed  the  inheritance. 

Descent  is  always  governed  by  the  law  of  the  place 
where  the  land  is  situated.1 

§  1173.  By  last  will  and  testament. — By  the  term 
will,  or  last  will  and  testament,  is  meant  an  instru- 
ment by  which  a  person  makes  a  disposition  of  his 
property  to  take  effect  after  his  death.  It  may  oper- 
ate upon  personal  as  well  as  real  property.  The 
party  making  a  will  is  called  the  testator.  A  dispo- 
sition of  personal  property  by  will  is  termed  a  legacy 
or  bequest,  and  a  like  disposition  of  real  property  is 

1  For  a  compendium  of  the  American  statutes  of  descent,  see 
Washb.  on  Real  Prop.,  p.  21  et  seq. 
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termed  a  devise.  Further  of  this  subject  lack  of 
space  forbids  us  to  treat.  It  should  be  remembered, 
however,  that  laymen  often  fail  to  make  valid  wills, 
not  only  through  neglect  to  conform  to  the  statutory 
requirements  as  to  proper  execution,  but  through 
ignorance  of 'the  legal  effect  of  language  and  failure 
to  observe  the  rules  against  perpetuities  and  other 
restraints  upon  the  fee  alienation  of  land.  Compe- 
tent legal  advice  and  criticism  should  usually  be 
sought  in  drawing  one's  will,  unless,  perhaps,  the 
dispositions  therein  contained  are  equitable,  usual 
and  fair  on  the  face  of  them,  and  are  simple  and  un- 
complicated by  trusts,  remainders  and  the  like.1 

§  1174.  Adverse  possession. — The  stktutes  of  limit- 
ations .of  the  various  states  prohibit  the  maintenance 
of  actions  for  the  recovery  of  real  property,  after  the 
lapse  of  a  certain  number  of  years.  The  operation  of 
these  statutes  is  to  confer  upon  persons  who  have 
been  in  adverse  possession  of  the  lands  of  others 
for  the  period  prescribed  by  law,  a  title  in  fee-simple, 
as  good  and  perfect  as  if  it  had  been  conferred  by 
the  deed  of  the  former  owner.  Further1,  as  to  this 
method  of  acquiring  title,  lack  of  space  forbids  us  to 
treat. 

§  1175.  Title  by  involuntary  alienation* — This 
covers  those  cases  where  one  man's  land  is  taken 
against  his  will  or  without  his  assent,  and  transferred 
to  another.  These  cases  do  not  include  the  arbitrary 
act  of  government,  in  taking  one  man's  property  and 
giving  it  to  another,  for  in  this  country  such  acts  are 
in  violation  of  constitutional  right.  The  cases  in 
which  an  involuntary  alienation  or  transfer  of  title 
most  frequently  takes  place  are: 

( 1 )  Where  the  state  or  government  exercises  the 
right  of  eminent  domain.*  (2)  Where  the  lands  of 
infants,  insane,  or  other  incompetent  persons  are 

1  See,  for  valuable  suggestions  to  testators,  Schouler  on  Wills, 
Appendix  C. 
*  Ante,  §  27. 
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sold  for  their  support,  benefit  or  protection.  (3) 
Where  lands  are  sold  to  satisfy  the  claim  of  the  state 
for  taxes.  (4)  Where  land  is  sold  upon  execution 
in  due  course  of  law  in  the  collection  of  debts,  or  is 
set  over  or  conveyed  under  judicial  decree,  as  under 
a  decree  foreclosing  a  mortgage  thereof.1 


Title  by  Private  Grant. 

§  1176.  Contracts  for  the  sale  of  land— Yendor 
and  purchaser. — Every  voluntary  deed  or  conveyance 
of  land  is  but  the  carrying  out  of  some  agreement, 
understanding  or  contract  previously  had  or  entered 
into  between  the  parties.  The  object  of  an  executory 
contract  for  the  purchase  and  sale  of  land  is  to  bind 
the  vendor  to  convey  to  the  vendee  the  estate  and  title 
bargained  for,  and  to  bind  the  vendeeto  take  and  pay 
for  the  estate  conveyed. 

§  1177.  The  contract — By  the  fourth  section  of 
the  English  statute  Qf  frauds,  as  we  have  seen,  no 
action  could  be  brought  upon  any  contract  for  the  sale 
of  any  land,  tenements,  or  hereditaments,  or  any  in- 
terest in  or  concerning  them,  unless  the  contract  or 
some  note  or  memorandum  thereof  was  made  in  writ- 
ing and  signed  by  the  party  to  be  charged.  This 
provision  has  been  substantially  re-enacted  in  nearly 
all  of  the  states.  Its  scope  and  effect  have  elsewhere 
been  discussed  and  will  not  be  re-examined  here.* 

Aside  from  this,  there  are  no  formal  requirements 
to  a  valid  contract  for  the  sale  of  lands.  Memoranda 
of  the  most  informal  sort,  provided  they  show  all  the 
terms  of  a  valid  contract,  will  satisfy  legal  require- 
ments, and  the  validity  of  a  land  contract  is  tested, 
in  general,  by  the  ordinary  principles  of  contract  law. 
In  equity,  however,  a  contract  for  the  conveyance  of 
land  is  deemed  to  vest  the  title  in  the  purchaser  who 
holds  it,  subject  to  the  vendor's  equitable  lien  or  mort- 

lPost,  §  1224.  'See  and  read  again  ante,  §147,  et  seq* 
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gage  for  the  purchase-money,  while  the  vendor  holds 
the  legal  title  subject  to  a  like  lien  for  the  whole  or 
any  part  of  the.  purchase  price  that  he  may  have  paid 
in  advance. 

Contracts  to  convey  land  are  recordable  in  a  large 
number  of  states,  and  their  record  is  constructive 
notice  to  subsequent  purchasers,  of  the  rights  of  the 
vendee. 

§  1178.  The  estate  and  title. — A  contract  to  con- 
vey land  is  usually  treated  as  a  contract  to  convey 
the  fee,  unless  a  less  estate  is  expressly  bargained 
for.  In  any  event,  the  vendor  must  convey  what- 
ever estate  he  has,  unless  the  contract  provides  other- 
wise. 

In  the  absence  of  an  agreement  to  the  contrary,  the 
vendor  impliedly  undertakes  to  convey  what  the  law 
terms  a  marketable  title,  i.  e.}  a  title  free  from  reason- 
able doubt,  and  not  one  that  the  purchaser  may  be 
compelled  to  defend  or  disencumber  by  litigation. 

§  1179.  Furnishing  abstract — Examination  of  title. 
— An  abstract  of  title  is  a  brief  summary  giving  the 
most  important  parts  of  deeds  and  other  facts  and 
writings  showing  the  course  and  incidents  of  the 
title.  Unless  the  vendor  expressly  agrees  to  do  so  he 
is  under  no  obligation  to  furnish  such  an  abstract. 
One  who  undertakes  for  hire  to  furnish  an  abstract 
of  title  or  to  pass  upon  the  title  to  lands  must  use 
ordinary  care  and  skill  in  so  doing. 

The  rule  of  caveat  emptor  applies  to  sales  of  real 
property.  In  the  absence  of  fraud  or  of  covenants 
for  title,  not  even  a  remedy  against  his  grantor  per- 
sonally may  be  open  to  one  whose  title  proves 
defective.  The  only  safe  course  for  a  purchaser  of 
land  is  to  satisfy  himself  that  the  title  is  good  in  his 
vendor,  not  by  his  own  unskilled  researches  or  by 
those  of  the  county  register  of  deeds,  but  by  the  aid 
of  a  competent  legal  adviser.1 

1  See  suggestions  for  the  study  of  law,  by  Judge  Cooley,  in  his 
edition  of  Blackstone's  Commentaries,  where  the  dangers  of. 
skilled  examination  of  land  titles  is  clearly  illustrated. 
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§  1180.  The  preparation  of  the  deed. — In  the  ab- 
sence of  a  different  agreement  the  duty  of  preparing 
the  deed  rests  upon  the  vendor.  He  must  tender  to 
the  purchaser  such  a  deed  as  the  contract  calls  for, 
sufficient  as  to  form,  contents,  and  execution,  before 
the  vendee  is  in  default.  Some  authorities  hold  that 
the  vendor  has  performed  his  part  of  the  contract  si- 
lent as  to  the  form  of  conveyance,  when  he  tenders  a 
quitclaim  deed.  Others  require  a  deed  with  cove- 
nants of  general  warranty,  others  only  a  special  war- 
ranty, and  others  require  such  a  deed  as  is  custom- 
arily used  to  convey  a  fee  in  the  locality  where  the 
land  lies. 


CHAPTER  LXVIL 

TITLE   BY   DEED. 

Conveyance  of  Real  Property. 

§  1181.  Must  be  in  writing. — Before  the  statute  of 
frauds  an  estate  in  corporeal  real  property  could 
be  conveyed  without  writing  by  a  ceremony  called 
livery  of  seizin.  But  since  that  statute  was  enacted 
in  England,  and  under  the  statutes  of  our  states,  a 
written,  sealed  instrument  of  grant  is  now  required 
for  the  creation  and  transfer  of  all  estates  or  interests 
in  lands,  legal  or  equitable,  except  leases  for  certain 
short  terms,  which  may  be  created  orally  or  by  in- 
formal writing.1  These  provisions,  of  course,  do  not 
apply  to  such  estate  or  interests  as  arise  by  act  or 
operation  of  law,  as  dower  and  curtesy,  or  to  trusts 
arising  by  construction  of  equity. 

§  1182.  Definition  and  requisites. — In  its  widest 
sense  a  deed  is  any  writing  sealed  and  delivered  be- 
tween  the  parties.  It  therefore  includes  instruments 
containing  promises  only  as  well  as  grants.  In  its 
narrower  sense,  however,  the  term  deed  signifies  a 
writing  sealed  and  delivered  between  the  parties  by 
which  the  title  to  lands  is  made  over  from  one  to  the 
other,  in  which  case  the  phrase,  "deed  of  convey- 
ance," aptly  describes  the  instrument. 

All  deeds  must  be  written  upon  paper  or  parch- 
ment, but  printing  satisfies  the  requirement  of 
writing,  and  deeds  are  commonly  made  by  filling  in 

lPostt  §1245. 
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printed  blanks.   A  deed  should  be  written  or  printed 
with  ink,  though  a  pencil  writing  is  probably  good.1 

§  1183.  Parties. — Every  person  of  legal  capacity  to 
make  a  contract  may  make  a  deed.8  By  the  common 
law,  as  distinguished  from  equity,  husband  and  wife 
can  not  convey  directly  to  one  another.  The  practice 
in  such  cases  is  for  the  grantor  to  convey  to  a  third 
party,  who  then  conveys  to  the  spouse  intended  as 
grantee. 

§1184.  Of  the  different  kinds  of  deeds.— Two 
forms  of  deeds  are  commonly  used  in  this  country; 
the  quitclaim  deed  and  the  warranty  deed. 

The  quitclaim  deed  purports  to  pass  whatever  title 
the  grantor  has  and  no  more.  This  is  its  legal  effect 
except  in  a  few  states  where  the  grantee  will  get  the 
rights  of  a  bona  fide  purchaser  for  value  if  he  is  act- 
ually such. 

Ordinarily  the  grantee  in  a  quitclaim  deed  has  no 
remedy  against  the  grantor  in  case  of  failure  of  the 
title,  unless  the  grantor  was  guilty  of  fraud;  and  the 
latter  may  even  buy  in  afterward  and  hold  a  title  ad- 
verse to  that  of  his  grantee.  As  to  such  title  or  in- 
terest as  the  grantor  has  at  the  time  of  the  convey- 
ance, however,  the  quitclaim  deed  is  as  good  and 
effectual  as  any  other  form  of  conveyance. 

A  warranty  deed  is  most  commonly  used  in  this 
country,  and  may  be  defined  as  a  deed  of  bargain  and 
sale,  containing  personal  covenants  or  promises  by 
the  grantor  with  respect  to  the  title  and  incumbrances. 

The  several  formal  parts  of  a  warranty  deed  and 
their  order  is  commonly  as  follows: 

§  ^185.  The  date. — This  is  sometimes  inserted  in 
the  commencement  of  the  deed  and  sometimes  in  the 
testimonium  clause.*  Its  place  is  immaterial,  how- 
ever, and  even  though  the  date  be  omitted  the  true 
date  may  be  proved. 

1  See,  also,  Agency,  ante,  §  519. 

*  See  ante,  §  106,  as  to  avoidance  of  deed  by  infant. 

*Post,  §1200. 
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§  1186.  Names  of  parties. — Every  well  drawn  deed 
should  contain  not  only  the  true  names  of  the  parties, 
but  some  matter  of  description  as  their  place  of  resi- 
dence and  their  occupations.  Trustees,  guardians 
and  executors  should  be  described  as  such. 

§  1187.  The  consideration. — Considerations  are  of 
two  kinds,  good  and  valuable.  A  good  considera- 
tion is  such  as  consists  of  near  relationship  by  blood 
or  marriage.  A  valuable  consideration  is  usually 
money  or  something  of  money  value.1  To  support  a 
deed  between  strangers  the  consideration  must  usu- 
ally be  valuable,  though  it  need  not  be  adequate. 
Apart  from  questions  of  fraud,  an  acknowledgment 
of  consideration  in  a  deed  is  conclusive,  and  the  con- 
veyance can  not  be  directly  impeached  for  lack  of 
consideration.  In  action  for  purchase-money  or  to 
enforce  a  vendor's  lien,  however,  the  recital  in  a 
deed  acknowledging  the  receipt  of  the  consideration 
may,  like  any  other  receipt,  be  explained  or  contra- 
dicted by  oral  evidence. 

§  1188.  The  granting  clause. — This  contains  the 
operative  words  of  grant.  These  are  most  frequently 
"give,  grant,  bargain  and  sell,"  which  are  equiva- 
lent in  some  states  to  express  covenants  for  title  and 
against  incumbrances.  But  it  is  a  common  practice 
to  insert  in  warranty  deeds  most  of  the  operative 
words  of  grant  used  in  transferring  lands,  as  "give, 
grant,  bargain,  sell,  release,  remise,  alien,  convey  and 
confirm." 

§  1189.  Same—Words  of  Inheritance. — At  com- 
mon law  the  word  heirs  is  absolutely  necessary  to 
convey  a  fee,  and  a  deed  "  to  A"  merely,  instead  of 
"  to  A  and  his  heirs/'  would  give  A  only  a  life  es- 
tate. By  statute  now,  in  most  states,  the  word 
"heirs' '  is  unnecessary,  and  a  grant  to  a  certain  per- 
son merely  will  convey  to  him  the  fee,  or  at  least 
whatever  estate  the  grantor  has,  except  where  a  less 
estate  is  expressly  limited. 

1  Ante,  §62,  et  seq. 
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§1190.  The  description.— The  object  of  the  de- 
scription in  a  deed  is  to  identify  the  land  conveyed, 
and  if  the  description  is  so  uncertain  that  it  is  im- 
possible to  ascertain  what  land  was  meant,  the  deed 
will  be  void  for  uncertainty.  The  land  may  be  de- 
scribed by  reference  to  natural  objects  or  boundaries, 
such  as  rivers,  lakes,  mountains,  etc.,  or  by  artifi- 
cial marks  such  as  lines,  stakes,  marked  trees,  etc. , 
or  by  courses  and  distances.  Courses  and  distances, 
however,  will  usually  be  controlled  by  fixed  monu- 
ments. .  Other  means  of  description  may  also  be  em- 
ployed as  by  giving  the  lot,  block,  and  ward,  where 
the  property  is  part  of  a  town  plat,  or  by  reference  to 
the  United  States  survey. 

Further  discussion  of  this  topic  is  impossible  within, 
our  limited  space  and  fuller  information  should 
be  sought  in  professional  works.  Great  care  should 
be  taken  that  the  description  of  the  premises  con- 
veyed shall  be  clear,  accurate,  and  unambiguous. 

§  1191.  Exceptions. — Anything  excepted  out  of 
the  grant,  as  the  minerals  under  the  soil,  is  usually 
described  here.  The  description  should  be  as  full 
and  accurate  as  the  description  of  the  thing  granted. 

§  1192.  The  habendum  —  Reddendum  —  Limita- 
tions.— This  is  that  part  of  a  deed  beginning  with  the 
words  "  to  have  and  to  hold,"  and  its  office  is  to  limit 
and  define  the  estate  conveyed.  If  the  granting 
part  of  the  deed  contains  words  properly  limiting 
the  estate  the  habendum  is  unnecessary. 

The  reddendum  contains  whatever  reservations 
are  made  in  favor  of  the  grantor,  as  a  way  or  other 
easement. 

Next  follow  whatever  conditions  or  limitations 
are  agreed  upon. 

§  1193.  Covenants  for  title. — In  this  country  no 
covenants  for  title  and  against  incumbrance  are  im- 
plied from  the  grant  of  a  freehold  estate,  except  in 
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some  states  where,  by  statute,  the  use  of  the  operative 
words,  "grant,  bargain  and  sell,"  imply  them.  But 
nearly  all  deeds,  except  deeds  of  quitclaim,  contain 
certain  covenants  on  the  part  of  the  grantor  touching 
the  title  of  the  estate  conveyed.  These  are  com- 
monly: 

(1)  Of  seizin  and  right  to  convey. 

(2)  Against  incumbrances. 

(3)  For  quiet  enjoyment. 

(4)  The  covenant  of  warranty. 

Upon  a  breach  of  any  of  these  covenants  the 
grantor  becomes  liable  to  the  grantee,  and  sometimes 
to  those  who  claim  under  him,  to  make  compensation 
in  damages.  Yet,  as  the  value  of  these  covenants 
usually  depends  solely  upon  the  pecuniary  ability  of 
the  grantor  to  respond  in  damages  for  their  breach, 
their  presence  should  never  dispense  with  a  search- 
ing investigation  of  the  title. 

§  1194.  Covenant  of  seizin. — By  this  the  grantor 
covenants  that  he  is  lawfully  seized  of  the  promises 
and  has  a  good  right  to  convey  them.  In  most  states 
the  term  seizin  means  that  the  grantor  has  the  very 
estate  in  quality  and  quantity  which  he  assumes  to 
convey  and  the  covenant  is  broken  if  he  has  not.  In 
other  states  "seizin19  is  used  in  the  sense  of  posses- 
sion, and  that  the  grantor  is  in  actual  possession 
under  color  of  title  is  sufficient  to  prevent  a  breach 
of  the  covenant,  not  only  of  seizin  but  of  right  to  con- 
vey, unless  an  indefeasible  estate  be  expressly  as- 
sured. A  similar  conflict  exists  as  to  whether  the 
covenant  is  broken,  if  at  all,  as  soon  as  made,  thus 
giving  the  grantee  only  a  right  to  sue,  or  whether  it 
passes  into  the  hands  of  subsequent  grantees  who 
may  sue  the  grantor  whenever  they  are  evicted  by 
those  having  paramount  title.  If  the  grantor  cove- 
nants that  he  is  seized  of  an  indefeasible  estate,  he  is 
liable  to  any  subsequent  grantee  who  is  dispossessed 
by  one  having  paramount  title. 
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§1195.  Covenant  against  incumbrances.— ^h is  cov- 
enant is  meant  to  protect  against  every  right  or  in- 
terest in  the  land  which  may  exist  in  third  persons 
consistently  with  the  passing  of  a  fee,  such  as  inchoate 
rights  of  dower,  outstanding  mortgages,  mechanics' 
liens,  unpaid  taxes,  conditions  and  covenants  restrict- 
ing the  use  of  the  premises  and  private  rights  of  way. 
Whether  the  covenant  runs  with  the  land  and  may 
be  enforced  by  'subsequent  purchasers  injured  by  an 
incumbrance  is  not  uniformly  settled.  If  the  cove- 
nant was  that  the  grantee,  his  heirs,  successors,  etc., 
should  enjoy  the  estate  free  from  all  incumbrances, 
any  subsequent  owner  injured  by  an  incumbrance 
may  sue  on  the  covenant. 

§  1196.  Covenant  of  warranty. — This  is  the  most 
important  of  all  the  covenants  in  a  deed,  and  in 
many  states  is  about  the  only  one  in  use.  It  is  prac- 
tically an  undertaking  by  the  grantor,  not  only  for 
himself,  but  usually  for  his  heirs,  executors  and  ad- 
ministrators, that  he  or  they  will  forever  warrant  and 
defend  the  grantee,  his  heirs,  successors  and  assigns, 
against  all  persons  whomsoever  lawfully  claiming  the 
land.  It  is  broken  only  when  the  grantee  is  evicted 
by  some  one  claiming  under  a  title  paramount  to  the 
grantor,  existing  at  the  time  the  conveyance  was 
made.  Before  breach  this  covenant  runs  with  the 
land,  and  any  person  who  is  owner  when  a  breach 
occurs  may  sue  therefor.  One  evicted  from  the  land 
under  title  paramount  may  recover,  in  most  states, 
only  his  purchase  price  with  interest. 

§  1197.  Same — Estoppel. — If  one  who  has  con- 
veyed with  the  covenant  of  warranty  land  to  which 
he  has  no  title,  afterward  acquires  title  thereto,  he 
will  be  estopped  (precluded)  from  setting  up  such 
after-acquired  title  as  against  his  grantee,  in  whom 
such  after-acquired  title  is  held  instantly  to  vest. 

§  1198.  Special  warranty. — This  is  a  warranty 
against  a  certain  person,  or  class  of  persons,  or 
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claims,  as  distinguished  from  the  general  warranty 
above. 

§  1199.  Statutory  forms  of  conveyance. — In  many 
states  the  legislatures  have  provided  statutory  forms 
of  conveyance  as  brief  and  simple  as  the  older  forms 
are  complicated  and  verbose.  The  operative  words 
where  the  deed  purports  to  convey  the  fee,  are  usu- 
ally, "convey  and  warrant,' '  and  these  generally 
have  the  effect  of  express  covenants  of  seizin,  good 
right  to  convey,  against  incumbrances,  for  quiet  en- 
joyment and  of  warranty.  The  use  of  these  forms  is 
optional,  and  most  conveyancers  cling  to  the  old 
forms. 

§  1200.  The  testimonium  clause. — This  clause  re- 
cites that,  "In  witness  whereof  the  parties  have  here- 
unto set  their  hands  and  affixed  their  seals, "  etc.  It 
is  common  for  the  wife,  in  this  place,  by  a  clause  of 
release,  to  signify  the  relinquishment  of  her  dower. 

§  1201.  Relinquishment  of  dower  and  homestead. 
— Dower,  which  has  been  already  discussed,1  can  not 
be  relinquished  or  extinguished  by  the  husband 
alone  without  the  consent  and  concurrence  of  the 
wife,  except  in  a  few  states  where  she  has  dower  only 
in  the  lands  of  which  he  dies  seized.  She  may  re- 
linquish her  dower,  however,  by  executing  the  deed 
concurrently  with  her  husband.  In  some  states  she 
must  acknowledge  such  deed  separately  after  being 
examined  apart  from  her  husband  as  to  the  freedom 
of  her  act  from  his  constraint.8 

In  most  cases  the  deed  of  the  husband  is  insuffi- 
cient to  pass  the  title  to  the  homestead  unless  the 
wife  joins  in  executing  it  in  the  manner  prescribed 
by  the  local  law.  Unlike  a  deed  of  lands  in  which 
the  wife  has  dower  merely,  a  conveyance  of  the 
homestead  without  her  signature  is  absolutely  void.* 

1  Ante,  f  1165.  '  Post,  §  1204.  *  Ante,  §  1166. 
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Of  the  Execution. 

§  1202.  Signing  and  sealing. — In  all  states  sign- 
ing is  probably  essential  to  a  valid  deed.  Signing  by 
a  third  party  at  the  request  of  the  grantor,  and  in 
his  presence,  is  equivalent  to  a  signing  by  the 
grantor  himself.  But  if  a  deed  is  to  be  executed  in 
the  absence  of  the  grantor,  the  third  person  who 
signs  for  him  must  do  so  by  sealed  authority.1  A 
seal  is  necessary  to  a  valid  deed  at  common  law,  and 
this  is  so  in  all  states  where  seals  have  not  been  abol- 
ished by  statute.* 

§  1203.  Attestation  or  witnessing. — No  witnesses 
were  required  at  common  law.  While  in  a  few  states 
a  deed  without  witnesses  is  void  by  statute,  in  the 
majority  of  them  it  is  merely  unfit  for  record,  as 
elsewhere  explained,  though  perfectly  good  as  be- 
tween the  parties.  The  witnesses  should  be  persons 
competent  to  testify  at  the  time  the  deed  is  executed. 
In  most  states  two  witnesses  are  required. 

§  1204.  Acknowledgment. — The  practice  of  ac- 
knowledging deeds  to  prove  their  execution  and  pre^ 
vent  fraud  is  based  upon  statutes  of  the  several  states, 
each  of  which  prescribes  the  form,  requisites  and 
effect  of  such  acknowledgment.  In  nearly  all  states 
no  deed  can  be  recorded  unless  duly  acknowledged, 
though  it  will  be  good  as  between  the  parties.  In 
many  states  a  married  woman's  deed  is  absolutely 
void  unless  acknowledged,  as  required  by  the  local 
law. 

The  acknowledgment  is  made  before  a  notary 
public  or  magistrate,  and  consists  usually  in  the 
mere  statement  of  the  grantor  that  he  acknowledges 
the  conveyance  to  be  his  free  act  and  deed.  The 
officer  then  certifies  in  writing,  over  his  official 
signature,  that  the  deed  was  acknowledged  before 
him.     Often  the  officer  is  required  to  affix  his  seal. 

1  Ante,  §  519. 

1  As  to  what  constitutes  a  valid  seal,  see  ante,  §  54. 
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Those  making  and  taking  acknowledgments  should 
be  governed  strictly  by  the  law  of  the  place  where  the 
land  lies. 

§  1205.  Delivery. — Delivery  of  the  deed  by  the 
grantor  and  its  acceptance  by  the  grantee  is  necessary 
to  make  it  operative.  If  the  deed  is  never  voluntarily 
delivered  to  the  grantee,  as  where  he  gets  possession 
of  it  by  fraud  or  force,  not  even  a  bona  fide  purchaser 
of  the  land  from  him  will  get  a  valid  title.  Once  the 
deed  is  voluntarily  delivered,  however,  the  grantor 
can  only  recover  the  title  by  some  one  of  the  formal 
methods  required  by  law  for  the  acquisition  of  lands. 
Mere  cancellation  or  destruction  of  the  deed,  or  its 
delivery  back  to  the  grantor,  will  not  make  him  the 
owner  again,  or  divest  the  grantee  of  his  title.  If 
the  grantor  acted  under  the  influence  of  fraud  or  mis- 
take, his  remedy  is  in  a  court  of  equity  to  have  the 
deed  set  aside  or  for  a  reconveyance.  If  the  grantor 
in  such  cases  delays  proceedings  until  a  bona  fide  pur- 
chaser for  value  has  acquired  the  land,  he  must  seek 
his  remedy  against  the  grantee  personally,  for  such 
innocent  purchaser  acquires  an  indefeasible  title.1 

§  1206.  Registration. — In  all  the  states  are  stat- 
utes requiring  deeds  and  most  other  instruments 
affecting  the  title  to  land  to  be  recorded  in  a  specified 
public  office,  in  order  to  afford  those  interested  in  the 
title  an  easy  and  reliable  means  of  investigating  it. 
As  between  the  parties  and  as  against  all  persons 
having  actual  notice  thereof  an  unrecorded  deed  is 
perfectly  valid.  As  against  subsequent  purchasers 
and  incumbrancers  without  notice,  however,  an  un- 
recorded deed  is  generally  declared  by  the  several 
statutes  to  be  void,  provided,  in  most  states,  the  deed 
or  mortgage  to  such  subsequent  purchaser  or  incum- 
brancer is  itself  first  duly  recorded .  In  a  few  states 
an  unrecorded  deed  is  invalid  as  against  attaching 
creditors  of  the  grantor.     In  order  to  be  entitled  to 

1  Generally  as  to  what  constitutes  delivery,  see  ante,  §§  54,  55. 
Com.  Law — 34. 
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protection  against  an  unrecorded  deed  the  subsequent 
purchaser  must  have  been  without  notice  of  the  prior 
deed,  both  at  the  time  he  acquired  the  property  and 
at  the  time  he  paid  for  it.  If  a  deed  properly  exe- 
cuted is  duly  recorded,  the  record  is  said  to  be  con- 
structive notice  to  all  who  are  interested  in  the  title. 
But  it  is  held  in  many  states  that  a  deed,  in  order  to 
convey  constructive  notice,  must  be  in.  all  respects  fit 
for  record,  and  if  not  properly  attested  or  acknowl- 
edged the  record  conveys  no  legal  notice  and  is  with- 
out effect,  even  as  against  those  having  actual  knowl- 
edge of  its  contents. 

In  most  states  the  deed  takes  effect  as  against  sub- 
sequent purchasers,  mortgagors,  and  creditors,  from 
the  moment  it  is  recorded,  and  it  is  deemed  to  be  re- 
corded the  moment  it  is  handed  to  the  proper  officer, 
and  by  him  received  for  record.  In  a  few  states  a 
specified  time  is  allowed  for  recording  deeds,  and 
recordation  within  that  time  relates  back  to  the  date 
of  execution  and  delivery. 

§1207.  Same  —  Possession  as  notice.  —  If  the 
grantee  under  an  unrecorded  deed  is  in  actual  pos- 
session of  the  land,  this  is  generally  held  sufficient 
to  put  subsequent  purchasers  upon  inquiry  and  affect 
them  with  notice  of  the  title  under  which  the  party  in 
possession  holds.  But  such  possession  must  be 
actual,  open,  notorious,  unequivocal,  continuous  and 
exclusive. 


CHAPTER  LXVIII.  ^ 

MORTGAGES  OF  REAL  PROPERTY. 

§  1208.  In  general. — The  importance  of  this  class 
of  securities  can  scarcely  be  over-estimated,  as  they 
enable  investors  in  land  to  give  safe  security  for  the 
unpaid  price,  or  to  borrow  money  for  the  purposes  of 
business,  or  for  the  improvement  of  the  estate,  upon 
the  stable  and  permanent  security  of  the  land  itself. 
They  afford  a  safe  form  of  investment  for  the  funds 
of  the  provident  and  saving,  and  for  the  moneys  of 
infants  and  others  under  guardianship,  and  are  a 
favored  form  of  investment  for  funds  held  in  trust. 

§  1209.  Definition  and  general  nature. — The  con- 
veyance of  an  estate  or  property  in  land  by  way  of 
pledge  to  secure  the  payment  of  a  debt,  such  con- 
veyance to  become  void  upon  payment  being  made, 
constitutes  a  formal  mortgage  of  real  property.  The 
party  giving  a  mortgage  is  called  the  mortgagor,  the 
party  to  whom  it  is  given  is  the  mortgagee. 

At  common  law  a  mortgage  was  strictly  a  convey- 
ance upon  condition  subsequent,  and  passed  the  legaL 
title  to  the  mortgagee,  subject  to  be  defeated  and  re- 
vested in  the  mortgagor  upon  payment  of  the  mort- 
gage debt  strictly  at  the  time  agreed  upon.  Upon 
failure  by  the  mortgagor  to  pay,  strictly  at  the  ap- 
pointed time,  the  estate  became  absolute  in  the  mort- 
gagee, notwithstanding  the  fact  that  its  value  was 
far  greater  than  the. debt  and  interest,  and  even 
though  the  mortgagor's  default  was  due  to  necessity, 
accident  or  mistake.  The  harshness  of  this  rule  led 
equity,  at  an  early  day,  to  treat  the  condition  of  for- 
feiture as  in  the  nature  of  a  penalty  against  which  a 

(531) 
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court  of  equity  ought  to  relieve,  and  to  hold  that,  as 
the  conveyance  was  intended  as  a  mere  pledge  to  se- 
cure the  payment  of  the  debt,  it  was  enough  if  it 
effected  that  purpose.  The  mortgagor  might,  there- 
fore, redeem  the  land  in  equity  by  paying  the  debt  and 
interest  within  a  reasonable  time.  This  right  to  re* 
deem  in  equity  was  known  as  an  equity  of  redemp- 
tion, and  from  it  grew  the  practice  of  filing  bills  in 
equity  to  cut  off  the  mortgagor  from  his  privilege  to 
redeem. 

§  1210.  Modern  doctrine  of  mortgages. — Notwith- 
standing that  a  mortgage,  in  practice,  still  retains 
its  absolute  form,  the  prevailing  view  is  that  it  con- 
stitutes a  mere  lien  or  security  upon  the  land,  and 
that  the  legal  estate  remains  in  the  mortgagor,  sub- 
ject to  this  lien.  The  mortgagee  has  no  estate  in  the 
land,  but  a  lien  thereon  which  will  pass  to  an*  as- 
signee or  purchaser  of  the  debt  as  security  therefor 
and  as  an  incident  thereto.  After  default  in  paying 
the  mortgage  debt  the  mortgage  is  a  mere  lien  or 
security  as  before,  and  the  mortgagor  may  redeem 
until  his  right  to  do  so  has  been  cut  off  by  some 
proper  step  or  proceeding  by  the  mortgagee  or  those 
who  have  succeeded  to  his  rights.1  In  a  few  states, 
however,  the  common  law  theory  of  mortgages  pre- 
vails with  more  or  less  modifications. 

§  1211.  Who  may  mortgage. — Any  person  compe- 
tent to  contract,  who  has  an  interest  in  the  land  at 
the  time  the  security  is  given,  may  make  a  valid 
mortgage. 

•§  1212.  What  may  be  mortgaged. — In  general, 
any  vested  interest  or  estate  in  lands,  whether  in  fee 
for  life  or  for  years,  may  be  mortgaged,  provided  it 
is  cable  of  being  assigned  and  transferred.  Many 
important  questions  have  arisen  as  to  the  validity  of 
mortgages  of  real  property  not  owned  by  the  mort- 
gagor when  the  mortgage  was  given,  but  afterward 
acquired  by  him.     The  general  rule  as  to  such  mort- 

1  Foreclosure,  post,  §  1224. 
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gages  is  that  they  are  good  and  will  bind  the  prop- 
erty in  equity  as  soon  as  it  is  acquired  by  the 
mortgagor,  though  such  a  mortgage  will  be  void  as 
to  bona  fide  purchasers  without  notice  whose  rights 
intervene. 

§  1213.  Form. — A  mortgage  of  land  still  retains 
the  form  of  a  deed,  similar  to  an  ordinary  convey- 
ance, containing  a  clause  known  as  a  defeasance  pre- 
scribing the  condition,  usually  the  payment  of  mon- 
ey, upon  which  the  conveyance  is  to  become  void, 
and  the  title  is  to  revest  in  the  grantor  or  mortgagor. 
Any  deed  which  shows  that  it  was  executed  to  secure 
the  payment  of  a  debt  merely  will  be  construed  as  a 
mortgage. 

Contrary  to  the  general  rule,  oral  evidence  is  ad- 
mitted in  most  states  to  show  that  a  deed  absolute 
upon  its  face  was  intended  as  a  mortgage.  In  a  few 
states,  however,  the  admissibility  of  such  evidence 
is  limited  to  cases  of  fraud,  accident  and  mistake. 

§  1214.  Formalities  of  execution. — A  mortgage 
should  be  executed  with  all  the  formalities  of  sign- 
ing, sealing,  attestation  and  recording,  prescribed 
for  making  a  deed.  The  wife  of  the  mortgagor  should 
join  for  the  purpose  of  releasing  her  dower  interest, 
and,  in  the  case  of  a  homestead,  for  the  purpose  of 
giving  validity  to  the  mortgage  itself,  which  would 
be  void,  in  most  states,  without  her  concurrence. 
But  a  purchase-money  mortgage,  t.  «.,  a  mortgage 
given  to  secure  the  whole  or  some  part  of  the  pur- 
chase-money  due,  takes  priority  over  the  wife's  right 
of  dower,  and  over  the  claim  to  homestead,  even 
though  the  wife  does  not  join'  in  its  execution. 

§  1215.  The  debt  secured. — Substantially  the  same 
rules  apply  here  as  to  mortgages  of  chattels.1 

§  1216.  Bights  of  mortgagor  and  mortgagee  re- 
spectively.— In  all  states  the  interest  of  the  mortgagor 
before  condition  broken  (non-payment  of  the  debt  at 
maturity)  is  a  legal  estate,  and  descends  to  his  heira 

1  Ante,  §  885. 
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subject  to  the  rights  of  the  mortgagee.  And  this  is 
now  the  nature  of  the  mortgagor's  interest,  even 
after  default,  so  far  as  most  practical  results  are  con- 
cerned. 

§  1217.  Possession  of  mortgaged  premises. — Be- 
fore condition  broken  the  mortgagor  is  entitled  to 
possession  as  against  all  the  world  except  the  mort- 
gagee. Under  the  lien  theory  the  mortgagor  is  en- 
titled to  the  possession  up  to  the  time  of  foreclosure 
and  sale,  both  as  against  third  parties  and  as  against 
the  mortgagee.  And  this  right  is  reserved  before 
breach  by  statutes  in  some  states  where  the  mortgagee 
is  deemed  to  have  an  estate  in  the  land.  In  others 
it  is  usually  reserved  by  the  terms  of  the  mortgage 
itself.  The  mortgagor  may,  before  default,  sell  or 
lease  the  premises,  subject  to  the  mortgage,  and  may 
have  the  rents  and  profits,  unless  in  exceptional 
cases.  But  in  a  few  states  the  mortgagee  is  entitled 
to  the  possession  and  may  sue  for  it  unless  the  pos- 
session is  expressly  reserved  to  the  mortgagor.  But 
a  mortgagee  in  possession,  receiving  rents  and  profits, 
holds  them  as  trustee  or  agent  for  the  mortgagor.  He 
must  apply  the  surplus  income,  beyond  the  expense 
of  management,  to  the  interest  and  principal  of  the 
mortgage  debt,  using  due  diligence  to  make  the  trust 
property  productive. 

§  1218.  Assignment  of  mortgage. — A  mortgagee 
may  assign  the  mortgage  and  the  debt  thereby  se- 
cured. Where  the  mortgagee's  interest  is  deemed  an 
estate  in  the  land,  he  must  assign  the  mortgage  by  a 
deed,  for,  under  the  statute  of  frauds,  all  estates  and 
interests  in  lands  must  be  so  transferred.  The  proper 
way  in  all  states  is  to  execute  a  formal  written  instru- 
ment of  assignment,  signed,  sealed,  witnessed,  ac- 
knowledged and  recorded  in  the  same  way  as  the 
mortgage  itself.  Under  the  theory,  however,  that  a 
mortgage  is  a  mere  chattel  and  an  incident  to  the 
debt,  whatever  operates  as  an  assignment  of  the  debt 
earring  the  mortgage  with  it  in  states  where  the  lien 
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theory  prevails,  and  an  oral  or  informal  transfer  is 
sufficient,  at  least  as  between  the  parties. 

§  1219.  Same — Negotiable  note  secured  by  mort- 
gage.— If  a  negotiable  note  and  a  mortgage  securing 
it  are  transferred  before  maturity  to  a  bona  fide  pur- 
chaser for  value,  it  is  held,  as  a  rule,  that  such  pur- 
chaser takes  both  securities,  freed  from  any  equities 
of  defense  existing  between  the  mortgagor  and  mort- 
gagee. 

The  validity  of  the  assignment  of  the  mortgage 
debt  is  governed,  as  a  rule,  by  the  law  of  the  place 
where  the  assignment  is  made,  while  the  assignment 
of  a  mortgage  is  governed  by  the  law  of  the  place 
where  the  land  is  situated. 

§  1220.  Extinguishment  and  discharge. — If  on  the 
day  when  the  debt  falls  due,  the  mortgagor  pays  the 
mortgage  debt,  the  mortgage  is  fully  discharged,  and 
a  tender  on  that  day  has  the  same  effect.  And  this 
is  generally  true  of  a  tender  made  after  default  in 
states  where  the  lien  theory  prevails.  In  others,  if 
the  tender  is  not  accepted,  the  mortgagor  must  sue 
in  equity  to  redeem. 

§  1221.  Satisfaction  of  record. — If,  when  a  mort- 
gage is  paid  and  satisfied,  the  mortgage  is  allowed  to 
remain  upon  the  public  records,  it  constitutes  an  ap- 
parent incumbrance  upon  the  mortgagor's  title  which 
the  latter,  for  that  and  various  other  reasons,  has  a 
right  to  have  removed.  The  satisfaction  should 
take  the  form  of  a  deed  with  apt  words  of  convey- 
ance, where  the  mortgage  is  regarded  as  conveying 
an  estate  in  the  land,  and  should  be  executed  and 
recorded  with  the  same  formalities  as  other  deeds. 
A  substantially  similar  course  is  pursued  in  other 
states,  though  the  language  need  not  import  a  con- 
veyance back  to  the  mortgagor.  In  all,  or  nearly  all 
states,  however,  statutes  provide  for  the  discharge  of 
mortgages  by  an  entry  on  the  margin  of  the  record 
of  the  mortgage  in  the  office  where  it  is  recorded. 
By  statutes,  in  many  states,  the  mortgagor  is  bound 
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to  enter  a  satisfaction  of  record  after  the  mortgage  is 
paid  and  discharged,  and  is  liable  to  a  penalty  if  he 
neglects  to  do  so  after  a  request  by  the  mortgagor. 

§  1222.  Registry  and  priority. — The  registry  law? 
apply  to  mortgages  of  real  property  in  substantially 
the  same  way  as  to  deeds  absolute,  and  the  rights  of 
subsequent  purchasers  and  incumbrances  without 
notice,  and  for  a  valuable  consideration,  whose  deeds 
or  mortgages  are  first  recorded,  take  priority  over 
parties  claiming  under  a  prior  unrecorded  mort- 
gage.1 

§  1223.  Remedies  incident  to  mortgages — Suit  to 
redeem. — Where  the  common  law  theory  of  mort- 
gages prevails,  a  mortgagor,  after  default,  has  on 
further  rights  at  law.  He  must  bring  an  action  in 
equity  to  redeem,  accompanying  his  prayer  for  relief 
by  a  tender  of  payment  into  court.  The  equitable 
right  to  redeem  exists  until  it  is  finally  barred  and 
extinguished  by  what  is  termed  foreclosure. 

§  1224.  Foreclosure. — Foreclosure  is  the  process 
by  suit,  or  otherwise,  by  which  the  mortgagor  is  de- 
barred from  his  right  to  redeem,  and  the  land  or  its 
proceeds  is  applied  to  the  payment  of  the  mortgage 
debt.  In  all  states  this  may  be  by  suit  in  equity, 
though  in  many  a  foreclosure  by  advertisement  and 
sale  is  permitted  under  statutes.  The  foreclosure 
may  be  strict t  in  which  case  the  court,  by  its  decree, 
gives  the  mortgagor  a  certain  time  to  redeem,  and 
upon  his  failure  to  do  so  the  property  vests  abso- 
lutely in  the  mortgagee.  But  in  most  states  what  .'<* 
known  as  equitable  foreclosure,  or  foreclosure  by  sale, 
is  alone  permitted.  By  this  method  the  property  is 
ordered  sold,  and  the  debt,  interest  and  costs  paid 
over  to  the  mortgagee.  The  surplus,  if  any,  belongs 
to  the  mortgagor. 

The  subject  of  foreclosure  by  action  is  so  much  af- 
fected by  local  statutes  and  is  so  bound  up  with  the 

1  Ante,  $1206. 
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technicalities  of  the  law  of  procedure,  that  we  can 
not  profitably  continue  its  discussion. 

§  1225.  Power  of  sale  mortgages, — To  avoid  the 
delay,  annoyance  and  expense  of  foreclosure  pro- 
ceedings, mortgages  sometimes  contain  a  clause  giv- 
ing to  the  mortgagee  a  power  off  authority  to  sell  the 
mortgaged  premises  upon  non-payment  of  the  debt, 
and  to  apply  the  proceeds  to  its  liquidation.  Though 
such  powers  are  generally  held  valid,  they  do  not 
prevent  recourse  to  the  ordinary  proceeding  by  suit 
to  foreclose.  Such  a  power  is  irrevocable  by  the 
mortgagor  since  it  is  coupled  with  an  interest.  The 
mortgagee  selling  under  such  a  power  must  proceed 
in  good  faith  with  strict  reference  to  the  power  and 
to  any  statutes  that  may  exist  regulating  sales  under 
powers. 

§  1226.  Deeds  of  trust. — Similar  to  power  of  sale 
mortgages  are  deeds  of  trust.  These  instruments 
take  the  form  of  a  deed  of  conveyance,  wherein  the 
debtor  is  the  grantor,  the  creditor  is  the  beneficiary, 
and  the  grantee  is  the  trustee  upon  whom  is  conferred 
a  power  to  sell  the  property  upon  default,  and  to  ap- 
ply the  proceeds,  so  far  as  necessary,  to  the  payment 
of  the  debt  secured.  Such  deeds  are  mortgages  in 
their  general  nature  and  effect. 


CHAPTER  LXIX. 

LANDLORD  AND  TENANT. 

§  1227.  In  general. — The  relation  of  landlord  ancT 
tenant  is  the  result  of  a  contract,  express  or  implied, 
whereby  one  person,  called  the  lessor  or  landlord, 
grants  the  possession  of  lands  and  tenements  to 
another,  called  the  lessee  or  tenant,  for  a  definite 
time,  in  consideration  of  the  payment  of  a  compen- 
sation called  rent.  The  contract  itself  is  called  a 
lease,  and  the  tenant's  interest  thereunder  is  known 
as  a  term,  tenancy,  or  leasehold.  Curious  as  it  may 
seem  the  lessee's  interest,  however  long  the  ten* 
ancy,  has  the  characteristics  of  personal  property, 
and  is  termed  a  chattel  real.  Upon  the  tenant's 
death  his  interest  goes  to  his  executors  free  from  his 
widow's  claim  for  dower.1 

§  1228.  The  parties. — Any  party  competent  to 
contract  may  be  a  lessee,  and  any  such  person,  who 
has  an  estate  or  interest  in  lands  capable  of  lease,  may 
be  a  lessor. 

§  1229.  What  may  be  leased. — Lands  and  the 
buildings  thereon  are  the  most  common  subjects  of 
lease.  But  water  and  mining  rights,  wharfage,  tur- 
pentine trees,  and  many  other  things  connected  with 
or  forming  a  part  of  the  land,  are  capable  of  lease. 

§  1230.  The  form  of  the  lease. — Except  in  the 
case  of  short  terms,  a  writing  is  usually  required.1 
The  general  form  of  a  deed  is  usually  followed,  and 

1  In7some  states,  by  statute,  certain  long  terms  have  the  qualities 
of  freehold  estates,  and  are  subject  to  dower  and  descend  to  the 
heirs  of  the  tenant. 

*Po8ty  §  1246. 

(538) 


5 1231  LANDLOBD  AND  TENANT.  539 

while  technical  terms  are  commonly  employed  and 
are  advisable,  their  use  is  not  essential,  provided  the 
intention  to  create  the  relation  of  landlord  and  ten- 
ant is  clearly  manifested.  The  substance  and  order 
of  the  clauses  in  a  well-drawn  lease  will  hereafter 
sufficiently  appear. 

§  1231.  The  term. — A  certain  beginning  and  a 
certain  ending  are  essential  to  a  good  lease  for  years. 
Usually  the  term  is  expressed  as  for  so  many  years  or 
months  from  a  given  day,  or  by  specifying  the  date 
of  beginning  and  ending. 

§  1232.  The  words  of  leasing. — These  are  usually 
"lease,  demise,  and  let,"  and  should  be  employed, 
as  they  usually  imply  certain  covenants  upon  the  part 
of  the  lessor  which  might  not  result  if  other  words 
were  used.1 

§  1233.  Description  of  the  premises. — Unless  the 
premises  are  described  with  sufficient  accuracy  to 
identify  them,  the  lease  will  be  void  for  uncertainty. 
But  it  is  not  customary  to  describe  the  premises  with 
the  same  particularity  as  in  a  conveyance  of  the  fee, 
nor  is  it  always  advisable  to  do  so,  as  too  much  de- 
tail may  tend  to  confusion  and  uncertainty.  By  the 
lease  of  a  particular  building,  everything  which  be- 
longs to  it,  and  which  is  reasonably  essential  to  its 
enjoyment,  passes  with  it,  unless  specially  reserved. 

§  1234.  Bent  and  the  reservation  of  rent. — Rent 
commonly  signifies  a  periodical  payment  of  money 
for  the  use  of  the  premises.  But  it  may  be  lump 
sum  in  money,  or  it  may  be  payable  from  time  to 
time  in  produce  or  services.  The  usual  words  re- 
serving rent  are,  "the  said  lessee,  yielding  and  pay- 
ing.M 

§  1235.  Conditions  of  forfeiture  and  re-entry. — It 
is  often  provided  that  upon  certain  conditions  or  con- 
tingencies the  landlord,  or  sometimes  the  tenant,  may 
terminate  the  lease.  The  conditions  upon  which  it 
is  most  frequently  provided  that  the  landlord  may 

ipost,  §1236. 
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declare  the  lease  terminated  and  re-enter  the  premises, 
are  non-payment  of  rent,  failure  to  repair  or  pay  taxes 
and  assessments,  breach  of  the  covenant  not  to  assign 
or  sublet,  and  of  covenants  not  to  use  the  premises 
for  certain  purposes,  as  for  the  sale  of  liquor,  or  for 
the  carrying  on  of  certain  trades.  But  if  the  lessor 
wishes  to  enforce  a  forfeiture  for  the  breach,  the  right) 
to  declare  a  forfeiture  will  be  waived  where  he  ex- 
pressly assents  to  the  acts  complained  of  or  accepts 
rent  accruing  after  the  breach  occurred  and  with 
knowledge  of  it. 

§  1236.  The  covenants — Lessor's  implied  cove- 
nants.— Covenants  in  leases  are  either  express  or  im- 
plied. The  lessor  impliedly  covenants,  at  least  where 
the  technical  words  "demise  and  grant' '  are  used, 
that  the  tenant  shall  have  the  quiet  enjoyment  of  the 
premises  during  the  term  of  the  lease.  But  this  cov- 
enant applies  only  to  the  acts  of  the  lessor  and  per- 
sons having  paramount  title  and  not  to  trespass  by 
strangers.  The  lessor  is  under  no  implied  covenant 
to  repair.  Neither,  in  general,  does  he  covenant  that 
the  premises  are  tenantable  or  fit  for  any  particular 
use,  but  if  the  premises  are  let  for  some  particular 
purpose  and  the  landlord  knew  and  concealed  their 
unfitness  for  such  purpose,  he  would  probably  be 
liable. 

§  1237.  Lessee's  implied  covenants. — A  covenant 
to  pay  a  reasonable  rent  is  implied,  though  none  is 
expressed.  The  tenant  is  also  bound  to  treat  the 
premises  in  a  tenant-like  manner,  and  must  commit 
no  waste.1  He  must  cultivate  farming  lands  in  the 
usual  manner  and  in  a  way  consistent  with  good 
husbandry.  But  he  is  not  bound  to  repair  in  the 
absence  of  an  express  covenant  to  do  so,  except  that 
he  must  keep  the  buildings  wind  and  water  tight 
and  deliver  the  premises  back  at  the  end  of  his  term 
in  substantially  the  same  condition  as  he  received 
them,  ordinary  wear  and  tear  excepted.     Unless  the 

lAnte,  §1162. 
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tenant  has  expressly  covenanted  to  repair,  he  is  not 
answerable  for  accidental  damage,  nor  is  he  bound 
to  rebuild  structures  accidentally  destroyed,  nor  to 
paint,  calcimine,  paper,  or  do  anything  else  by  way 
of  ornament  merely. 

§  1238.  Lessor's  express  covenants. — These  are 
usually  for  quiet  enjoyment,  to  repair  and  to  renew 
the  lease.  Unless  the  landlord  has  expressly  cove- 
nanted to  repair  he  is  not  bound  to  do  so.  Neither, 
generally,  is  it  any  defense  to  a  suit  for  rent  that  the 
landlord  has  suffered  the  premises  to  get  out  of  re- 
pair, even  to  the  point  of  rendering  them  uninhabit- 
able, unless  he  has  covenanted  to  repair.  Where 
the  landlord  has  expressly  covenanted  to  repair  the 
obligation  will  be  enforced,  and  the  tenant,  when 
sued  for  rent,  may  recoup  any  damages  he  may  have 
sustained  through  the  landlord's  failure  to  do  so. 

§  1239.  Same — To  renew  the  lease. — The  landlord 
is  bound  to  renew  the  lease  only  where  he  has  cove- 
nanted to  do  so.  A  single  renewal  satisfies  this 
covenant,  and  the  tenant  can  not  demand  that  the 
renewal  lease  shall  contain  a  covenant  to  renew 
again. 

§  1240.  The  lessee's  express  covenants. — In  the 
absence  of  an  express  covenant  to  pay  rent,  the  les- 
see is  bound  for  its  payment  only  so  long  as  he  holds 
the  premises.  He  may  therefore  rid  himself  of  this 
obligation  by  assigning  his  lease,  even  though  the 
assignee  be  a  pauper.  If  he  expressly  covenants  to 
pay  rent,  however,  he  is  personally  bound  therefor, 
and  can  not,  by  assignment,  rid  himself  of  the  obli- 
gation to  pay,  unless  the  lessor  accepts  a  surrender 
of  the  premises  and  receives  the  assignee  as  tenant 
in  his  place. 

The  tenant  is  not  relieved  from  his  covenant  to 
pay  rent  by  the  total  or  partial  destruction,  by  fire  or 
other  casualty,  of  the  buildings  on  the  leased  prem- 
ises, unless  by  local  statute  or  by  the  express  terms 
of  the  lease.     A  clause  is  very  often  inserted  in  the 
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lease,  therefore,  to  the  effect  that  if  the  premises  be 
partiallj^damaged  by  any  casualty  or  cause,  save  the 
neglect  pi  the  tenant,  the  same  shall  be  repaired  as 
speedily  as  possible  at  the  expense  of  the  landlord ; 
and  that  if  the  damage  be  such  as  to  render  the 
premises  untenantable,  the  rent  shall  cease  until  they 
are  restored  ;  but  that  in  case  of  their  total  destruc- 
tion the  lease  shall  cease  and  determine  at  the  option 
of  the  tenant.  Where  the  lease  is  of  an  apartment 
in  a  building,  and  not  of  the  premises  further  than 
is  necessary  to  the  enjoyment  of  such  apartment,  de- 
struction of  the  building  terminates  the  lease,  even 
where  there  is  no  such  saving  clause.1 

§  1241.  Same — Taxes. — Lessees  sometimes  cove- 
nant to  pay  taxes,  and  the  covenant  to  do  so  is  taken 
into  account  in  fixing  the  amount  of  rent ;  but  a  ten- 
ant for  years  is  not  bound  to  pay  taxes,  unless  he 
has  expressly  covenanted  to  do  so. 

§  1242.  Same— Covenants  against  certain  uses  of 
the  premises. — It  is  often  inserted  in  leases  that  the 
lessee  shall  not  use  the  premises  for  the  purposes  of 
trade  or  manufacture,  or  the  covenant  may  be  not  to 
carry  on  certain  specified  trades.  Such  covenants, 
if  broken,  will  render  the  tenant  liable  in  damages, 
or  he  may  be  restrained  by  injunction,  or  the  breach 
may  warrant  a  forfeiture  under  the  terms  of  the 
lease. 

§  1243.  Same — Covenants  against  assignment  and 
subletting* — In  the  absence  of  a  restrictive  covenant, 
the  lessee  may  assign  his  interest  or  sublet  the  prem- 
ises. A  covenant  against  assignment  alone  does  not 
prohibit  subletting  and  vive  versa,* 

§  1244.  Same — To  deliver  up  premises  in  good  re- 
pair.— The  lessee  usually  expressly  covenants  to  the 
effect  that  he  will  deliver  up  the  premises  peaceably 
to  the  lessor,  at  the  end  of  his  term,  in  as  good  re- 
pair as  when  he  received  them,  ordinary  wear  and 
tear  and  damage  by  accidental  fire  and  the  elements 

i^nte,  §  315.  'See  assignment,  post,  §  1246. 
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excepted.  The  lessee  who  has  covenanted  to  repair 
is,  in  the  absence  of  statute,  bound  to  rebuild  build- 
ings destroyed  by  fire  or  other  accidental  cause,  un- 
less by  the  covenant  itself  he  is  expressly  relieved 
from  that  duty  in  such  cases. 

§  1245.  The  execution  of  a  lease. — In  a  few  states 
an  oral  lease  for  whatsoever  term  has  the  force  and 
effect  of  an  estate  at  will.  But,  by  the  statute  of 
frauds,  in  most  states  all  leases  for  a  longer  term 
than  one  year  are  required  to  be  in  writing,  and  in 
some  states  leases  for  more  than  three,  five,  seven, 
or  some  other  specified  number  of  years  must  be  by 
deed,  and  are  invalid  against  third  persons  without 
notice,  unless  they  are  executed  and  recorded  with 
the  same  formalities  as  an  ordinary  conveyance  of 
land. 

As  leases  commonly  contain  covenants  upon  the  part 
of  both  parties,  they  are  usually  by  indenture,  i.  e., 
a  writing  signed  in  duplicate,  each  party  retaining  a 
copy. 

§1246.  Assignment  of  lease — Subletting. — Un- 
less restrained  by  statute  or  covenant,  either  the  les- 
sor or  lessee  may  assign  his  interest  without  the  con- 
sent of  the  other.  Leases  commonly  contain  a  cove- 
nant by  the  tenant,  however,  that  he  will  not  assign 
the  lease,  or  sublet  the  whole  or  any  part  of  the 
premises  without  the  consent  of  the  landlord.  If  the 
tenant  parts  with  his  entire  interest  under  the  lease, 
this  usually  constitutes  an  assignment,  but  if  he  parts 
with  less  than  this  entire  interest,  it  is  a  subletting. 

§  1247.  Same — Form  of  assignment. —  In  some 
states  a  lease  required  by  law  to  be  under  seal  must 
be  assigned  by  a  writing  under  seal,  and  a  lease  re- 
quired by  the  statute  of  frauds  to  be  in  writing  must 
be  assigned  by  writing.  Though  no  particular  words 
are  necessary  to  an  assignment,  the  words  "grant, 
assign  and  set  over,"  are  usual  and  proper.  The  as- 
signor usually  covenants  that  the  assignee  shall  have 
the  quiet  enjoyment  of  the  premises,  free  from  any 
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harm  by  reason  of  incumbrances,  and  the  assignee 
covenants  to  pay  the  rent  and  perform  the  other  cov- 
enants of  the  lease  or  to  save  the  assignor  harmless 
therefrom. 

§  1248.  Bights  and  liabilities  of  the  assignee.— The 
assignee  takes  all  the  interest  of  the  original  lessee 
under  the  lease,  and  is  bound  to  perform  all  the 
covenants  of  the  lease,  so  far  as  they  touch  and  con- 
cern the  estate.  He  is  bound  to  pay  rent,  to  perform 
the  covenants  to  pay  taxes,  to  repair,  to  use  or  culti- 
vate the  land  in  a  particular  manner,  not  to  carry  on 
a  particular  trade  or  business  on  the  premises,  and 
to  commit  no  waste. 

§  1249.  Xiabilities  and  rights  of  the  assignor. — 
Notwithstanding  the  assignment  of  the  lease,  even 
with  the  consent  of  the  lessor,  the  original  lessee  re- 
mains bound  by  all  the  express  covenants  of  the 
lease.  He  is,  therefore,  liable  to  pay  rent,  at  least 
if  he  has  expressly  covenanted  to  do  so.  But  if  there 
is  no  express  covenant  to  pay  rent,  the  assignor  is 
discharged  if  the  landlord  accepts  rent. from  the  as- 
signee or  otherwise  recognizes  him  as  tenant. 

§  1250.  Effect  of  subletting. — By  a  subletting  the 
subtenant  becomes  the  lessee  of  the  principal  tenant, 
who  remains  liable  to  the  landlord  as  before. 

Termination  of  Lease. 

§  1251.  Lapse  of  time. — A  lease  for  a  definite  time 
will  expire  at  the  end  of  that  time.  So  a  lease  may 
be  determined  by  the  happening  of  any  event  upon 
which  it  was  expressly  agreed  that  it  should  termi- 
nate, as  upon  the  death  of  either  party,  or  upon  a 
sale  of  the  premises. 

§  1252.  Forfeiture  for  breach  of  condition.— The 
tenancy  may  be  terminated  where  the  landlord  takes 
advantage  of  a  stipulation  expressly  authorizing 
him  to  re-enter  and  put  an  end  to  the  tenancy  for 
breach  of  some  condition  contained   in   the   lease. 
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But  mere  breach  of  such  condition,  without  any 
steps  being  taken  by  the  landlord,  will  not  terminate 
the  lease,  for  it  is  optional  with  him  whether  he  will 
take  advantage  of  the  breach  or  not.  A  forfeiture 
must  be  declared  and  enforced  promptly,  and  a  slight 
circumstance  will  often  be  deemed  a  waiver  of  the 
breach.  A  waiver  will  be  implied  where  the  land* 
lord  accepts  rent  accruing  after  the  breach,  and  with 
full  knowledge  that  the  condition  has  been  broken. 
But  acceptance,  after  breach  of  rent  accruing  before 
the  breach  occurred,  is  not  a  waiver.  A  forfeiture 
for  non-payment  of  rent  must  always  be  preceded  by 
a  strict  demand,  and  in  some  states  by  a  notice  pre- 
scribed by  statute. 

§  1253.  Surrender* — The  tenant  may  voluntarily 
yield  up  his  interest  to  the  landlord  who  accepts  the 
surrender,  as  such  yielding  up  is  called.  An  express 
surrender  of  a  term  for  more  than  one  year  must  be 
by  writing  under  the  statute  of  frauds.  A  mere 
parol  agreement  to  surrender  the  premises  or  the  vol- 
untary destruction  of  the  lease  is  not  enough.  An 
implied  surrender  will  arise  where  the  tenant  takes 
a  new  and  valid  lease  of  the  same  premises,  to  take 
effect  before  the  expiration  of  his  prior  lease;  and  so, 
where  the  tenant  actually  delivers  possession  to  the 
landlord  who  voluntarily  resumes  control  of  the 
premises. 

§  1254.  Eviction. — If  the  tenant  is  evicted  from 
the  premises,  either  by  the  landlord  or  some  one 
claiming  by  a  paramount  title,  this  terminates  the 
lease.  An  eviction  by  the  landlord  may  be  actual  or 
constructive.  If  he  willfully  expels  the  tenant  from 
the  premises  or  any  part  of  them,  this  is  an  actual 
eviction.  But  a  single  act  of  trespass  that  does  not 
interfere  materially  with  the  tenant's  possession  and 
enjoyment  is  not  an  eviction.  A  constructive  evic- 
tion arises  where,  though  the  tenant  is  not  actually 
expelled  from  the  premises,  the  landlord  does  that 
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which  deprives  the  tenant  of  their  substantial  en- 
joyment. 

§  1255.  Summary  remedies  between  landlord  and 
tenant. — There  are  various  summary  remedies  given 
by  statute  for  the  enforcement  of  the  tenant's  duties, 
and  for  the  recovery  of  the  possession  of  the  prem- 
ises by  the  landlord,  in  case  of  non-payment  of  rent 
or  breach  by  the  tenant  of  some  other  covenant  af- 
fording ground  for  a  forfeiture.  These  remedies  be- 
ing local  and  statutory  can  not  he  examined  here. 

Distress  is  a  remedy  whereby  the  landlord  may 
seize,  by  his  own  act,  the  personal  property  of  the 
tenant  upon  the  premises  and  hold  it  or  sell  it  to  en* 
force  payment  of  rent.  This  remedy  has  been  abol- 
ished in  some  states,  and  in  others  it  is  largely  reg- 
ulated by  statute. 

§  1256.  Tenancy  at  will  and  from  year  to  year. — 
So  far  we  have  treated  only  of  tenancies  for  a  certain 
fixed  term  or  period.  We  will  now  consider  certain 
tenancies  for  an  uncertain  period,  or  for  an  uncer- 
tain number  of  fixed  periods.  A  tenancy  determin- 
able at  the  will  of  either  party  is  called  a  tenancy  at 
will.  The  tenant  at  will  is  liable  for  waste  and  is 
entitled  to  emblement,  unless  the  tenancy  was  termi- 
nated by  his  own  act.1 

Owing  to  the  hardships  too  frequently  resulting 
from  the  arbitrary  termination,  by  the  landlord, 
of  tenancies  at  will,  it  became  the  law  that  where 
rent  was  reserved  and  paid  by  the  lessee,  the  les- 
sor could  not  terminate  the  lease  without  giving 
notice  to  the  lessee,  nor  could  the  latter  do  so  with- 
out notifying  the  lessor.  Thus  grew  up  a  very  com- 
mon classiof  tenancies  known  as  tenancies  from  year 
to  year.  Thus,  where  a  weekly,  monthly,  quarterly, 
or  annual  rent  is  reserved,  and  nothing  is  said  about 
the  duration  of  the  tenancy,  the  leasing  is  usually 
deemed  to  be  by  the  week,  month,  quarter,  or  year, 
and  from  one  such  period  to  another,  so  long  as  nei- 

lAnte,  §§1162,1163. 
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ther  party  gives  notice,  a  sufficient  length  of  time  be- 
fore the  end  of  the  current  period,  that  he  desires  to 
terminate  the  tenancy  at  the  end  of  such  period. 
Whatever  may  be  the  period,  the  phrase,  "tenancy 
from  year  to  year,"  is  proper,  though  the  phrases, 
"tenancy  from  week  to  week,"  or  "from  month  to 
month,"  etc.,  are  more  explicit  where  the  periods 
correspond.  These  tenancies  frequently  arise  where 
the  tenant  holds  over  after  his  term  has  expired. 
But  mere  holding  over  does  not  create  such  a  tenancy. 
Where  a  tenant  for  a  fixed  term  holds  over,  the  land- 
lord may  treat  him  as  a  trespasser,  or  he  may  elect, 
in  most  states,  to  treat  him  as  a  tenant  for  another 
year,  or  for  another  week,  month,  or  quarter,  if  that 
was  the  duration  of  the  original  term.  The  landlord 
will  be  deemed  to  have  elected  in  favor  of  a  tenancy 
for  another  period,  where  he  allows  the  tenant  to  re- 
main in  possession  and  accepts  rent,  unless  his  ac- 
ceptance of  rent  is  upon  the  express  condition  that 
the  tenant  is  to  hold  at  will  and  not  otherwise.  So, 
a  tenancy  from  year  to  year  usually  arises  where  the 
tenant  goes  into  possession  and  pays  rent  under  a 
lease  void  by  the  statute  of  frauds,  because  not  in 
writing,  unless  the  payment  has  reference  to  a  short- 
er period  of  letting.  But  in  some  states  a  mere  ten- 
ancy at  will  arises  under  these  circumstances. 
r'  §  1257.  Same — Notice  to  quit. — A  tenancy  from 
year  to  year,  from  month  to  month,  etc.,  may  be  de- 
termined only  by  a  notice  to  quit,  given  either  by  the 
landlord  to  the  tenant,  or  by  the  tenant  to  the  landlord .. 
This  notice  is  a  declaration  by  the  party  seeking  to 
terminate  the  tenancy,  that  he  elects  to  do  so  at  the  end 
of  the  current  period.  In  order  to  terminate  the  ten- 
ancy, however,  the  notice  must  be  given  the  length 
of  time  prescribed  by  law  before  the  expiration  of 
such  period.  In  the  case  of  a  tenancy  strictly  from 
year  to  year,  the  common  law  requires  the  notice  to 
be  given  at  least  six  calendar  months  before  the  ex- 
piration of  the  current  period.  But  statutes  frequently 
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prescribe  a  notice  of  three  months  or  even  less,  and 
in  the  case  of  tenancies  from  month  to  month,  the 
time  of  the  notice  is  shorter,  usually  being  equiva- 
lent to  the  entire  period  of  letting.  But  this  whole 
matter  is  usually  regulated  by  local  statutes,  which 
often  require  notice  to  quit,  even  in  the  case  of  ten- 
ancies at  will.  The  notice  required  to  terminate 
these  periodical  lettings  has  no  reference  to  the  notice 
required  where  the  landlord  is  seeking  to  declare  a 
forfeiture  and  recover  the  premises  on  account  of 
non-payment  of  rent,  or  for  breach  of  some  other 
condition  or  covenant  in  the  lease. 
Fixtures — Right  of  tenant  to  remove.1 

Authorities. 

Washburn  on  Real  Property,  5th  ed.,  1886;  Kerr 
on  Real  Property,  1895;  Tiedeman  on  Real  Property, 
2d  ed.,  1892,  are  leading  authorities  on  the  general 
subject  of  real  property.  Warvelleon  Real  Property 
is  an  excellent  student's  work. 

The  leading  American  authority  on  the  law  of  ven- 
dor and  purchaser  of  land  is  Warvelle  on  Vendors, 
1890. 

On  the  subject  of  conveyancing,  see,  in  addition  to 
the  works  above  mentioned,  Martindale  on  Convey- 
ancing, Devlin  on  Deeds,  1887;  Rawle  on  Covenants 
for  Title. 

On  mortgages  of  real  property,  Jones  on  Mortgages, 
5th  ed.,  1894,  is  a  leading  text.  Wood  on  Landlord 
and  Tenant,  1888,  and  Taylor  on  Landlord  and  Ten- 
ant, 1886,  are  leading  texts  on  that  branch  of  the 
law. 

lJnUt  §1156. 
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A 

ABANDONMENT, 

what  constitutes,  561. 

effect  on  right  of  agent  to  compensation,  662. 

by  agent,  what  constitutes,  563. 

of  employment  by  agent  terminates  agency,  586. 

in  marine  insurance,  1140. 

ABSTRACT  OF  TITLE, 

definition  and  duty  to  furnish,  1179.  * 

ACCEPTANCE, 

as  part  of  contract,  82,  83,  84,  85. 

time  for,  87. 

of  check,  494. 

under  statute  of  frauds,  819. 

of  goods  sold,  849. 

of  contract  of  guaranty  and  suretyship,  1043. 

ACCEPTANCE  OF  BILL, 

Nature,  Form  and  Requisites. 
nature  and  necessity,  408,  409. 
who  may  accept,  418. 
how  made,  form,  date,  419. 
same — delivery,  writing,  oral  acceptance  and  acceptance  on 

separate  paper,  419,  420. 
qualified  or  conditional  acceptance,  421. 
holder  not  bound  to  take,  421. 
effect  on  drawers  and  indorsers,  421. 

Effect  of  Acceptance. 
makes  acceptor  principal  debtor,  421. 
warrants  drawer's  signature,  421,  446. 
but  not  body  of  bill,  421,  446. 
warrants  capacity  and  authority  to  draw,  421. 

Presentment  for  Acceptance. 
necessity  for,  410,  411. 
manner  of,  417. 

to  whom  and  by  whom  made,  412,  413,  418. 
at  what  place,  414. 
hour  and  day  of  presentment,  415,  416. 

(549) 
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ACCEPTANCE  OF  OFFER, 
in  contract,  83. 
acceptor,  liability  of,  421. 
lack  of  presentment  does  not  discharge,  467. 

See  Ofpbb  and  Acceptance  ;  Acceptance  of  Bill,  * 

ACCESSION, 
title  by,  30. 

See  Confusion. 

ACCIDENT  IN8URANCE, 
definition  and  nature,  1132. 
the  policy,  1133. 
the  perils  or  risk,  1134. 
warranties  and  representations,  1135. 
notice  and  proofs  of  accident,  1136. 

ACCOMMODATION  PAPER, 
definition  and  use,  407. 
rights  of  parties  to,  407. 
revocation  of,  407. 

power  ^f  partner  to  bind  firm  by,  669. 
corporation  can  not  issue,  778. 
bonaftde  holder  protected,  778. 

ACCORD  AND  SATISFACTION, 

defined,  365. 

must  be  upon  sufficient  consideration,  366. 

what  sufficient  consideration  for,  366. 

same — discharge  of  debt  upon  payment  of  less  than  due — 
payment  before  due  or  in  property,  or  at  time  or  in  man- 
ner different  from  that  fixed  by  contract,  367. 

same— several  creditors — composition,  368. 

sealed  release,  369. 

accord  executory,  370. 

ACKNOWLEDGMENT, 
of  chattel  mortgage,  883. 
of  deed,  1204. 

same — by  married  woman,  1201, 1204. 
of  mortgage,  1214. 

ACT  OF  GOD. 

when  excuses  performance  of  contract,  315. 
effect  on  carrier's  liability,  989,  990. 
defined,  989. 

See  Carriers  of  Goods  ;  Innkeepers. 

ACTIONS, 
defined,  40. 

usual  proceedings  in,  40. 
partners  must  join  or  be  joined  in  actions  by  or  against  firm, 

626. 
abatement  of  on  dissolution  of  corporation,  805. 

See  Limitations,  Statute  of  ;  Remedies. 
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ADEQUACY, 

of  consideration,  72. 

ADJUSTMENT, 

under  fire  policy,  1109. 

See  Fire  Insurance. 

ADMINISTRATORS, 

not  bona  fide  holders  of  commercial  paper,  459. 

ADMISSIONS, 

of  partner  bind  firm,  665. 

ADULT, 

can  not  avoid  contract  for  other's  infancy,  109. 

ADVANCES, 

by  partner  to  firm,  652,  708. 

ADVERSE  INTEREST, 
disqualifies  agent,  517. 

ADVERSE  POSSESSION, 
title  by,  1174.  .  , 

ADVERSE  TITLE, 

when  claim  of  excuses  delivery  by  carrier,  1010. 
grantor  under  quitclaim  deed  may  acquire,  1184. 

AFFIRMATIVE  WARRANTY, 
in  insurance,  1080. 

AFTER-ACQUIRED  PROPERTY, 
sale  of,  812,  813. 
mortgage  of,  882,  1212. 

AGENCY, 

Nature  and  Formation. 
definition  and  general  principles,  510,  511. 
distinguished  from  service,  512. 
classes  of  agents,  513. 
agency  must  be  lawful,  514. 
who  may  be  principal  or  agent,  515. 
husband  and  wife  as  agents,  516. 
adverse  interest  as  a  disqualification,  517. 
agency  created  by  will  of  principal,  518. 
when  appointment  must  be  under  seal,  519. 
when  by  writing,  520. 
when  may  be  by  parol,  521. 
agency  by  implication  or  estoppel,  522. 
ratification  of  unauthorized  acts  of  agent  equivalent  to  prior 

authority,  523. 
what  acts  may  be  ratified,  524. 
knowledge  by  principal  necessary,  525. 
principal  can  not  ratify  in  part,  526. 
*  form  of  ratification — what  constitutes,  527. 
employment  of  sub-agents  and  its  effect,  528,  529. 
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AGENCY—  Continued.  - 

Authority,  Its  Nature  and  Extent. 
in  general,  530. 
evidence  of,  531. 

general  and  special  authority  distinguished,  532. 
usage  aa  an  element,  533. 
instructions  limiting  authority,  534. 
authority  of  public  agents,  535. 

Construction  of  Powers — Particular  Acts. 
general  rules,  536. 
power  to  sell  lands,  537. 
power  to  sell  or  pledge  personalty,  538. 
power  to  receive  payment  for  goods  sold,  539. 
power  to  sell  with  warranty  or  on  credit,  540,  541. 
power  to  purchase,  cash  or  credit,  542. 
power  to  receive  payment  in  general,  543. 
power  to  issue  negotiable  paper,  544. 

Execution  of  Authority. 
execution  should  be  in  name  of  principal,  545. 
effect  of  defective  execution,  545. 
execution  of  sealed  instruments— deeds,  546, 1202. 
negotiable  contracts,  547. 
other  simple  contracts,  548. 

Duty  of  Agent  to  Principal. 
to  observe  good-faith,  549,  550. 
to  be  loyal  to  his  trust,  550. 
to  account  for  profits,  551. 
to  obey  instructions,  552,  553. 
ratification  of  acts  violating  instructions,  554. 
agent  must  keep  accounts,  555. 

must  not  mingle  principal's  goods  or  funds  with  own,  555. 
must  use  skill  ana  diligence,  556. 
must  notify  principal  of  material  facts,  557. 

Bights  of  Agent  Against  Principal. 
agent's  right  to  compensation,  in  general,  558. 
when  compensation  forfeited — abandonment,  559,  562. 
right  to  compensation  where  contract  fully  performed,  562. 
when  power  revoked  before  performance,  560. 
effect  of  agent's  abandonment,  562. 
what  constitutes  abandonment,  563. 
power  and  right  to  revoke  distinguished,  564,  580. 
rights  of  agent  when  authority  wrongfully  revoked,  564. 
right  of  reimbursement  and  indemnity,  565. 
agent's  lien,  566. 

right  of  agent  to  retain  title  or  stop  in  transit,  567. 
rights  of  sub  agent  against  principal,  568. 

Liability  of  Principal  to  Third  Parties. 
in  general,  569. 

undisclosed  priucipal  liable  when  discovered,  570. 
same— third  parti'  may  elect  to  hold  agent  or  principal,  570. 
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AGENCY—  Continued, 

what  constitutes  election,  571. 

liability  for  agent's  statements  and  representations,  572. 

notice  to  agent,  notice  to  principal,  578. 

liability  for  agent's  torts  and  frauds,  574,  575. 

Liability  of  Agent  to  Third  Parties. 
where  principal  undisclosed,  570,  571. 
where  he  acts  without  authority,  575. 
foreign  or  irresponsible  principal,  575. 
where  he  acts  wrongfully,  575. 

Termination  of  Agency. 
in  general,  576. 
by  efflux  of  time,  577. 
revocation  by  principal,  578. 
power  coupled  with  an  interest  irrevocable,  579. 
what  constitutes  such  power,  579. 
right  to  revoke  where  agency  is  at  will,  581. 
for  misconduct  of  agent,  582. 
manner  of  revocation,  notice  to  agent,  588,  584. 
same,  notice  to  third  parties,  585. 
abandonment  by  agent,  562,  586. 
death  of  principal,  587,  588. 
death  of  agent,  589. 

agent's  right  to  compensation  on  revocation  by  death,  593.    ' 
insanity  of  principal  or  agent,  590,  591. 
termination  of  suD-agency,  592. 
bankruptcy  of  principal  or  agent,  594,  595. 
by  marriage  of  principal,  596. 
by  war,  597. 

special  forms  of,  598,  et  seq. 
See  Factors;  Brokers;  Attobneyb-at-Law  ;  Auctioneers. 

AGENTS, 

banks  as  agents  for  collection,  508,  et  seq. 

distinguished  from  servants,  512. 

classes  of,  513. 

who  may  be,  515. 

husband  and  wife{  516. 

adverse  interest  disqualifies,  517. 

appointment  of,  518. 

how  are  appointed,  519. 

when  appointed  under  seal,  519. 

when  must  be  appointed  in  writing,  520. 

when  may  be  appointed  by  parol,  521. 

what  acts  may  be  ratified,  524. 

authority  in  genera),  530. 

evidence  of  authority,  531. 

general  and  special,  532. 

usage  as  affecting  their  authority,  533. 

instructions  limiting  authority,  534. 

authority  of  public  agents,  535. 

power  to  do  particular  acts,  537. 
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AGENTS—  Continued. 

power  to  sell  land,  537. 

power  to  Bell  personal  property,  538. 

power  to  pledge  property,  538. 

authority  to  receive  payment  for  goods  sold,  539. 

power  to  sell  on  credit,  540. 

power  to  warrant,  542. 

authority  to  receive  payment  in  general,  543. 

authority  to  purchase,  543. 

effect  of  defective  execution  of  authority,  545. 

how  authority  should  he  executed,  545. 

power  to  issue  negotiable  paper,  544,  545. 

authority  to  execute  simple  contracts,  548. 

must  be  loyal  to  their  trust,  550. 

profits  made  by  belong  to  principal,  551. 

must  obey  instructions, 

must  keep  accounts,  555. 

commingling  goods  or  funds,  555. 

must  use  skill  and  diligence,  556. 

must  notify  principal  of  material  facts,  557. 

right  to  compensation,  558. 

forfeiture  by,  559. 

rights  where  they  have  fully  performed,  561. 

abandonment  by,  562. 

remedy  against  principal,  564,  565. 

right  to  reimbursement  and  indemnity,  565. 

lien  of,  566. 

when  may  retain  title,  567. 

when  may  stop  in  transit,  567. 

right  of  sub-agent  against  principal,  568. 

election  by  third  persons  to  sue,  571. 

liability  for  statements  and  representations  of,  572. 

when  notice  to  is  notice  to  principal,  673. 

{principal  liable  for  torts  of,  574. 
iability  to  third  persons,  575. 
effect  of  incompetency  of,  582. 
effect  of  misconduct  of,  582. 
how  authority  of  may  be  revoked,  583. 
notice  to  of  revocation  of  authority,  584. 
renunciation  by,  586. 
abandonment  by,  586. 
effect  of  death  of,  589. 
how  insanity  of  affects  agency,  591. 
partners  are  of  firm,  661.  , 

power  of  single  partner  to  employ,  677. 
effect  of  concealment  or  misrepresentation  by  fire  insurance 

agent,  1086. 
authority  of  to  bind  carrier  by  bill  of  lading,  983. 

AGISTER, 

defined,  931. 
lien  of.  939. 
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AGREEMENT, 
defined,  80. 

contract  the  result  of,  80. 
arises  from  offer  and  acceptance,  81. 

See  Oppeb  and  Acceptance  ;  Contract. 

ALIEN  ENEMIES, 

as  parties  to  contracts,  96. 

ALIENATION, 

and  change  of  interest  in  fire  insurance,  1073, 1091. 

ALIENS, 

contract,  capacity  and  property  rights  of,  96. 

See  War. 
ALLONGE, 

definition  and  use,  439. 

ALTERATION, 

as  defense  to  bills  and  notes,  446. 

ALTERATION  AND  CHANGE  OF  RISK, 
in  fire  insurance,  1093. 

ALTERATION  OF  WRITTEN  CONTRACT, 
defined,  320. 

by  consent  does  not  discharge,  321. 
by  one  party,  when  a  discharge,  322. 
by  stranger — spoliation,  322. 
only  material  alteration  discharges,  323. 
what  alterations  are  material,  323. 
what  deemed  immaterial,  323. 
intent,  recovery  on  original  consideration,  325. 
effect  of  alteration  on  executed  contract,  325. 
alteration  of  commercial  paper,  negligence  in  filling  blanks, 

446. 
effect  on  surety,  1061. 

AMERICAN  LAW, 
origin  of,  6. 

ANTE-NUPTIAL  CONTRACT, 
validity  of  wife's,  131. 

APPLICATION, 

life  insurance  based  on  written,  1124. 

same,  statements  in  usually  warranties,  1079* 

APPLICATION  OF  PAYMENTS, 
general  rule,  299. 
by  debtor,  300. 
by  creditor,  301. 
by  the  law,  302. 

See  Payment. 

ARBITRATION  AND  AWARD, 
definitions,  371. 
arbitration  purely  voluntary,  372. 
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ARBITRATION  AND  AW  ART) -Continued. 
form  of  submission,  372. 
effect  of  submission,  373. 
effect  of  award,  374. 
of  partnership  dispute.  646. 

partner  has  no  implied  power  to  submit  controversy,  666. 
same — in  insurance  policy,  1117. 

ARTICLE8  OF  OO-PARTNERSHIP, 

See  Parthbbship. 

ARTICLES  OF  INCORPORATION, 

See  Corporations. 
ASSENT, 

not  necessary  to  contract  implied  in  law,  60. 

See  Offer  and  Acceptance. 

A88IGNABILITY, 

distinguished  from  negotiability,  249,  381. 

ASSIGNEE, 

See  Assignment. 
ASSIGNMENT, 

of  salary  by  public  officer  illegal,  226. 

defined,  242. 

of  chose  in  action  void  at  common  law,  243. 

in  equity  and  under  modern  law,  244. 

what  contracts  subject  to.  244. 

perfected  by  notice  to  debtor,  246. 

assignee  takes  subject  to  defenses,  245. 

what  constitutes,  247. 

when  creditor  estopped  to  assert,  248. 

distinguished  from  negotiation,  249,  424. 

assignment  by  operation  of  law,  250. 

when  unaccepted  draft  is  assignable,  409. 

when  check  deemed  assignment,  493. 

of  certificate  of  stock  747. 

of  chattel  mortgage,  890. 

of  warehouse  receipt,  936. 

of  pledge,  956. 

of  fire  policy,  1092. 

of  life  policy,  1129. 

of  mortage,  1218. 

of  lease,  1246. 
See  Corporations;    Mortgage  of  Personal  Property;   Mort- 
gage of  Real  Property  ;  Landlord  and  Tenant. 

ASSIGNMENT  FOR  CREDITORS, 

assignee  not  bona  fide  holder  of  commercial  paper,  459. 
partner  has  no  implied  power  to  make,  667. 
by  partner  or  firm  dissolves  partnership,  G91. 

ATTACHMENT, 
defined,  43. 

of  deposit— duty  of  hank,  502. 
of  pledged  property,  958. 
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ATTESTATION, 
of  deed,  1203. 

ATTORNEYS  AT  LAW, 
-  defined,  615. 
admission  and  disbarment,  616. 
unlicensed  attorney  can  not  recover  lees,  616. 
are  agents,  617. 
implied  authority  of,  618. 
duty  of  good  faith,  619. 
must  have  skill  and  knowledge,  620. 
right  to  compensation,  621. 
right  of  lien,  622. 
presumption  of  fraud  against  in  dealings  with  client,  623. 

AUCTIONEERS, 
definition,  609. 
who  may  be,  610. 

can  bind  both  parties  under  statute  of  frauds,  611. 
implied  powers,  612. 
right  to  compensation,  614. 
lien  of,  614. 

AUCTION  SALES, 
frauds  in,  221,  613. 

AUTHOR, 

rights  of  at  common  law  and  under  copyright,  31. 

AUTHORITY  OF  AGENTS, 

See  Agency. 
AVOIDANCE, 

by  infant  of  contract,  112. 

AWARD, 

See  Arbitration  and  Award. 

B 

BAGGAGE, 

generally,  1019. 

what  is,  1020. 

passenger  retaining,  1021. 

passenger  must  seasonably  call  for,  1022. 
See  Carriers  of  Passengers. 
BAILMENTS, 

General  Principles. 

definitions  and  nature,  896,  897. 

distinguished  from  sale,  898. 

chattel  may  be  returned  in  changed  form,  898. 

loan  of  property  to  be  repaid  in  kind,  898. 

elevator  cases,  899. 

classes  of  bailments,  900. 

consideration  in  bailment  law,  901. 

degrees  of  care — slight,  ordinary  and  great  care,  with  the  de- 
grees of  negligence  corresponding,  902. 
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BAILMENTS—  Continued. 

same— effect  of  special  contract,  903. 
contributory  negligence  of  bailor,  904. 
where  bailee  acts  wrongfully,  905. 
bailee's  special  property  or  interest,  906. 
bailee  can  not  dispute  bailor's  title,  907. 
bailee  must  follow  instructions,  908. 
duty  to  redeliver,  909. 
excuses  for  non-delivery,  910. 
burden  of  proof  as  to  negligence,  911. 
lien  of  bailee,  in  general,  '912. 

Deposit. 
defined  and  distinguished  from  general  deposit,  913,  914. 
liability  of  banker  for  special  deposit,  914,  917. 

E  resumption  as  to  nature  of  deposit,  915. 
nder  as  depositary,  916. 
rights  and  duties  of  depository,  917,  918. 

Mandate. 
defined,  919. 
care  and  skill  required,  920. 

Loan  for  Use. 
definition  and  nature,  922. 
degree  of  care,  922. 

Bailments  for  Hire  or  Mutual  Benefit. 
distinguished  from  gratuitous  bailments,  923. 
bailee  must  use  ordinary  care,  924. 

Hire  for  Use. 
defined,  925. 

bailor's  duties — warranty  of  title  and  fitness,  926,  927. 
unauthorized  use  by  bailee,  928. 

Hire  of  Services. 
in  general— degree  of  care  and  skill,  929,  930. 
warehousemen,  agisters,    liverymen    and    wharfingers   de- 
fined, 931. 

Hire  of  Custody. 
warehouses  in  general,  932. 
regulation  of  rates,  933. 
bonded  warehouse,  934. 

degree  of  care  required  of  warehouseman,  935. 
duty  to  furnish  suitable  warehouse,  935. 
warehouse  receipts — definition,  nature  and  transfer,  936. 
charges  and  lien,  937. 
forwarding  merchants,  938. 
wharfingers,  liverymen  and  agisters,  931 ,  339. 

See  Pledge;  Carriers  of  Goods;  Innkeepers. 

BANE, 

nature  and  deposit  in,  490. 

not  liable  to  suit  by  holder  of  uncertified  check,  493. 
duty  of  in  paying  checks— over-checks,  502,  504. 
liability  to  depositor  for  dishonor  of  check,  502. 
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BANK— Continued. 

certificates  of  deposit,  506,  507. 

as  agents  for  collection,  508.    . 

same — liability  for  defaults  of  correspondents  and  notaries, 

609. 
general  and  special  deposits  in,  914. 
liability  for  loss  of  special  deposit,  914,  917. 

See  Checks  ;  Certificates  of  Deposit. 

BANK  NOTES, 

not  a  legal-tender,  307. 

BANK  OFFICER, 

See  Cashieb;  Teller. 
BANKRUPTCY, 

discharge  of  contract  by,  318. 

of  principal  or  agent  revokes  agency,  594,  595. 

of  partner  or  firm  dissolves  partnership,  691. 

BARTER, 

when  factor  can  not  make,  600. 
distinguished  from  sale,  806,  811. 

BEARER, 

transfer  of  paper  payable  to,  425. 

BENEFICIARY, 

in  life  insurance  defined,  1120. 
same — change  of,  1129. 
of  trust,  defined,  1170. 

BEQUEST, 

denned,  1173. 

BILL  AND  NOTE  BROKERS,  605. 

BILLS  AND  NOTES, 
payment  by,  294,  295. 
may  be  non-negotiable,  383. 
transfer  by  delivery,  425. 
liability  of  transferrer  by  delivery,  426. 
transfer  by  indorsement,  428. 
partial  indorsement  of,  431. 
presentment  for  payment,  463,  et  seq. 
effect  of  war  and  political  disturbances  on,  487. 
power  of  partner  to  bind  firm  by,  668,  701. 
power  of  corporation  to  issue,  778. 

Sledge  of,  947. 
EGOTIABLE  CONTRACTS  *,    BlLLS  OF  EXCHANGE  ;    CHECKS  J  CER- 
TIFICATES of  Deposit  ;  Pledge  ;  Promissory  Note. 

BILLS  OF  EXCHANGE, 

definition,  383. 
\      foreign  and  inland  bills,  384. 

sets  of,  385. 

should  not  be  sealed,  390. 
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BILLS  OF  EXCHANGE—  Continued. 
date  of,  391. 

mast  contain  positive  order,  392. 
moat  be  payable  in  money,  394. 
amount  mast  be  certain,  395. 
consideration  of,  405. 
bona  fide  holder  of,  406. 
general  nature  of  acceptance  of,  408. 
necessity  for  presentment,  410. 
what  ones  mast  be  presented  for  acceptance,  411. 
by  whom  most  be  presented,'  412. 
to  whom  most  be  presented,  413. 

Elace  of  presentment,  414. 
oar  of  presentment,  415. 
who  may  accept,  418. 
how  acceptance  of  is  made,  419. 
assignment  and  negotiation  distinguished,  424. 
notice  of  dishonor,  472. 

See  Negotiable  Contracts  ;  Acceptance. 

BILLS  OF  LADING, 

effect  of  seller  taking  bill  in  own  name,  826. 

stoppage  in  transit  against  transferee,  866,  986. 

definition  and  nature,  981,  982. 

authority  of  agent  to  make,  983. 

goods  never  delivered,  estoppel  of  carrier,  983. 

recitals  as  to  condition  of  goods,  984. 

recitals  as  to  weight,  quality,  etc.,  985. 

how  far  negotiable,  986. 

perils  usually  excepted  in  when  carriage  by  water,  1149. 

BLANK  INDORSEMENT, 
definition  and  effect,  429. 

BLANKS, 

authority  to  fill  in  instruments  containing,  400. 
rights  of  bona  fide  purchasers  where  blanks  wrongfully  filled 
up,  400. 

BOARDING-HOUSE  KEEPERS, 

See  Innkeepers. 

BONA  FIDE  HOLDER, 

of  commercial  paper — rights  of,  406,  442,  et  seq. 

defenses  a  vail  a  Die  against,  443. 

incapacity  of  parties  a  defense  against,  444. 

illegality  a  defense  against,  445. 

effect  of  duress  and  fraud  on  rights  of,  451,  452. 

must  have  given  consideration,  452. 

must  be  holder  for  value,  456. 

must  take  in  usual  course  of  business,  459. 

where  paper  overdue,  461. 

burden  of  proof  as  to  who  is,  462. 

See  Negotiable  Contracts. 
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BONA  FIDE  PURCHASER, 
from  apparent  owner,  538. 
of  firm  paper,  668,  669. 
of  shares  of  stock,  751,  752. 
from  thief  or  finder,  809. 
from  fraudulent  vendee,  810. 
from  conditional  vendee,  875. 
under  quitclaim  deed,  1184. 
under  warranty  deed,  1184. 
from  fraudulent  grantee,  1205. 
from  grantee  to  whom  deed  never  delivered,  1205. 
of  note  secured  by  mortgage,  1219. 

See  Negotiable  Contracts. 

BONDED  WAREHOUSE, 

definition — liability  of  keeper,  984. 

BOOKS  OF  ACCOUNT, 

provision  in  partnership  articles  as  to,  642. 

BREACH  OF  CONTRACT, 
in  general;  330. 
by  renunciation,  331. 

by  rendering  performance  impossible,  332. 
by  non-performance,  333. 
when  discharges  contract,  334. 
same — concurrent  conditions,  334. 
dependent  and  independent  promises,  335,  336. 
conditions  precedent,  337. 

subsidiary  promises — breach  in  minor  matter,  338. 
successive  steps— installments,  339. 
waiver  of  right  to  rescind  for  breach,  340. 
remedies  for,  341. 
damages  for,  342. 

direct  and  remote  consequences  considered,  343. 
nominal  damages  for,  344. 

BROKERS, 

definition,  603. 

must  use  skill  and  diligence,  604. 
i  kinds  of  brokers,  605. 

merchandise  brokers — power  to  bind  parties  under  statute  oi 

frauds,  606. 
implied  powers,  603,  607. 
lien,  606. 

BUILDER'S  RI8K, 

in  fire  insurance,  1097. 

BURDEN  OF  PROOF, 

as  to  who  is  bona  fide  holder,  462. 
when  rests  on  bailee  to  disprove  negligence,  917. 
I  as  to  how  loss  occurred,  when  upon  carrier,  999. 

!  See  Evidence. 

■  Com.  Law — 36. 
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BY-BIDDING, 
effect  of,  613. 

BY-LAWS, 

majority  of  corporation  may  adopt,  756. 

See  Corporations. 

c 

GALL, 

when  debt  due  on  is  payable,  288. 

GALLS, 

denned,  735,  750. 

See  Corporations. 

CANCELLATION, 

equity  may  order,  46, 177. 

of  contract  defined,  274. 

cancellation  of  deed,  when  necessary,  1205. 

CAPITAL, 

of  partnership  defined  and  distinguished,  652,  etseq. 
distinguished  from  capital  stock,  730. 

See  Partnership. 

CAPITAL  8TOCK, 

distinguished  from  capital,  730. 

payment  of  subscriptions  to,  734. 

calls  for,  735. 

notice  of  calls  for,  736. 

trust  fund  for  creditors,  787. 

See  Corporations. 

CARE, 

See  Bailments  ;  Negligence. 

CARRIER, 

effect  of  delivery  to  of  goods  ordered,  825,  845. 

CARRIERS  OF  GOODS, 

Duty  to  "Receive  and  Delivery  to  for  Carriage. 
carriage  of  goods  in  general,  969. 
bailment  principles  apply  to,  970. 

kinds  of  carriers,  common  or  public  and  private  carriers  dis- 
tinguished, 971,  972. 
common  carrier  exercises  public  employment,  972. 
must  carry  safely  and  promptly  for  all  alike,  972. 
exceptions,  generally,  972. 
who  are  common  carriers,  973,  974. 
what  bound  to  carry — means  and  route,  975. 
gratuitous  carrier  not  an  insurer,  976. 
delivery  for  carriage,  978. 
carrier  may  demand  freight  in  advance,  979. 
waiver  of  right  to  refuse  goods,  980. 
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CARRIERS  OF  GOODS—  Continued. 

bill  of  lading,  definition  and  effect,  981. 
authority  of  agent  to  issue,  983. 

where  goods  never  delivered  for  carriage — bona  fide  purchas- 
ers, 983. 
recitals  in  as  to  condition  of  goods,  etc.,  984,  985. 
how  far  bills  of  lading  negotiable,  986. 
connecting  carriers,  987. 

Liability  During  Transit. 

common  carrier  an  insurer,  988,  972. 

exceptions  to  the  rule,  972,  988. 

carrier  not  liable  where  the  loss  by  act  of  God,  989. 

effect  of  loss  by  in  cases  of  negligence  or  delay,  989,  990. 

not  liable  where  loss  by  public  enemy,  991. 

{rablic  enemy  defined,  991. 
oss  by  public  authority,  992. 
where  loss  by  act  of  owner  carrier  excused,  993. 
carrier  not  liable  where  loss  due  to  inherent  nature  of  goods, 

994. 
live  animals  within  the  principle  as  to  loss,  995. 
duty  to  feed,  water  and  care  for  animals,  995. 
duty  as  to  yards,  gates,  etc.,  1000. 
exception  where  owner  or  servant  accompanies,  995. 

Contracts  Limiting  Liability. 
the  special  contract  in  general,  996. 
must  be  just  and  reasonable,  996. 
stipulations  against  negligence  are  not,  996. 
rule  as  to  in  New  York,  996. 
stipulations  as  to  value  of  goods,  997. 
form  of  special  contract,  998. 
notice  alone  insufficient,  998. 
burden  of  proof  as  to  negligence,  999. 

Duties  Touching  Transportation, 

facilities  and  preferences,  1000. 

discrimination  in  rates,  1001. 

interstate  commerce  law,  1001. 

time  and  order  of  carriage,  delay  and  duty  after  accident  or 
delay,  1002. 

Duty  to  Deliver. 

in  general,  1003. 

to  whom  must  be  made,  1004. 

place  of  delivery,  railroads,  1005. 

notice  to  consignee,  1005. 

how,  when  carriage  by  water,  1005. 

express  company  must  deliver  to  consignee  personally,  1006. 

duty  as  to  c.  o.  d.  goods  and  proceeds,  1007. 

excuses  for  non-delivery,  1008. 

stoppage  in  transitu  as  an  excuse,  duty  to  hold  goods  for  con- 
signor, 1009. 

delivery  to  adverse  claimant  as  an  excuse,  1010. 
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CARRIERS  OF  GOODS—  Continued. 

Bights  of  Carrier. 
special  property,  rights  against  strangers,  1011. 
right  to  compensation,  1012. 
when  freight  recoverable,  1012. 
shippers'  remedies  for  excessive  freight,  1013. 
who  liable  for  freight,  1014. 
recovery  of  freight  paid  in  advance,  1015. 
lien  for  freight,  1016. 

not  affected  by  attachment  or  stoppage  in  transit,  1016. 
how  lien  enforced,  1016. 

CARRIERS  OF  PASSENGERS, 
in  general,  1017. 

do  not  insure  safety  of  passengers,  1018. 
bat  high  degree  of  care  for  required,  1018. 
liability  for  baggage,  1019.  j 

what  deemed  baggage,  1020. 
baggage  in  passenger's  possession,  1021. 
duty  of  passenger  to  remove,  1022. 

CASHIER, 

powers  of,  496,  774. 

CASUALTY  INSURANCE, 
definition  of,  1146. 

CAVEAT  EMPTOR, 
doctrine  of,  830,  1179. 

CERTIFICATE  OF  DEPOSIT, 
form  and  nature,  506. 
negotiability  and  transfer,  506. 
when  outlawed,  507. 

CERTIFICATE  OF  PROTEST, 

See  Protest;   Negotiable  Contracts;  Checks;  Bill  of  Ex- 
change. 

CERTIFICATE  OF  STOCK, 
form  of,  744. 

cancellation  on  transfer,  749. 
issue  of  new  on  transfer,  749. 

See  Corporations. 

CERTIFIED  CHECKS, 

See  Checks. 
CHAMPERTY, 

definition  and  effect,  228. 

CHANGE  OF  POSSESSION, 
sufficiency  of  in  sale,  828. 

CHANGE  OF  TITLE, 

effect  on  policy  of  insurance,  1091. 
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CHARTER, 

ol  corporation  defined,  726,  727. 
expiration  ol  that  ol  corporation,  798. 

See  Corporations. 

CHARTER  PARTY, 
nature  ol,  1150. 

See  Shipping. 

CHATTEL, 

effect  ol  unconditional  sale,  821. 

CHATTEL  MORTGAGE, 

See  Mortgages  of  Personal  Property. 

CHATTEL  NOTE, 
not  negotiable,  894. 

CHECKS, 

definition  and  nature,  387,  491. 

distinguished  from  bill,,  387,  491. 

effect  ol  certification  of,  422,  494. 

not  meant  lor  acceptance,  491,  495. 

payable  on  demand  without  grace,  492. 

must  be  drawn  on  bank  or  banker,  492. 

holder  can  not  sue  bank  unless  check  is  certified,  493. 

Certification. 
equivalent  to  acceptance,  494. 
certification  releases  drawer,  495. 
how  effected  and  by  whom,  494,  496. 
liability  ol  indorser,  495. 
over-check  should  not  be  certified,  497. 
negotiabilty,  498. 

Presentment  and  Notice. 
drawer  released  by  lack  ol  only  when  injured,  499. 
time  ol  presentment,  500. 
excuses  lor  delay  in,  500. 
when  check  stale  or  overdue,  501. 

Payment  and  Bevocation. 
bank  not  liable  to  holder  lor  dishonor  ol  uncertified  check. 

502. 
liable  to  drawer  when  dishonor  wrongful,  502. 
should  not  pay  where  check  revoked,  502. 
death  ol  drawer  revokes,  502. 
should  not  pay  where  deposit  attached,  502. 
to  whom  payment  should  be  made,  503. 
need  not  pay  over-check  even  in  part,  504. 
but  payment  or  certification  binds  bank,  504. 
warrants  signature  but  not  body  ol  check,  505. 

Forged  Checks. 
bank  paying  forged  check  can  not  charge  to  depositor  unless 

latter  negligent,  505. 
bank  may  recover  ol  holder  where  check  raised,  505. 
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CHOSE  IN  ACTION, 
defined,  25. 
sale  of,  810. 

See  Assignment  of  Contract. 

CHOSES  IN  POSSESSION, 
definition  of,  25. 

CIVIL  LAW, 

in  America,  11. 

CLEARING  HOUSE, 

nature  of  duties  of,  387. 

CLIENT, 

duty  of  attorney  towards,  619. 

C.  O.  D., 

title  to  goods  shipped,  826. 
duty  of  carrier  as  to,  1007. 

COLLATERAL  SECURITY, 
nature  of,  941. 
N  See  Pledge, 

COLLECTING  AGENCIES, 
banks  acting  as,  508. 

COLLECTION, 

indorsement  for,  440. 
when  check  should  be  forwarded  for,  500. 
banks  as  agents  for,  508,  509. 
guaranty  of,  1047. 

COMBINATIONS, 

validity  of  those  in  fraud  of  public  sales,  221. 

COMMERCIAL  PAPER, 

See  Negotiable  Contracts;  Bills  and  Notes;  Checks;  Promis- 
sory Notes  ;  Bills  of  Exchange. 

COMMISSION  OF  LUNACY, 
effect  of,  120. 

COMMISSION  MERCHANT, 

See  Factors  ;  Brokers. 

COMMON  CARRIER,  * 

See  Carriers  of  Goods;  Carriers  of  Passengers. 

COMMON  LAW, 

founded  on  custom,  7. 

evidences  of,  9. 

wife's  contracts  at,  126. 

no  limitation  of  actions  at,  853. 

COMPENSATION, 

right  of  attorney  to,  621. 
right  of  carrier  to,  1012. 

See  Lien. 
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COMPETITION, 

partner  mast  not  enter  into  with  firm,  641,  659. 

See  Illegal  Contracts, 

COMPOSITION  WITH  CREDITORS, 
secret  preferences  avoids,  240. 
when  a  discharge,  368. 
consideration  for,  368. 

COMPOUND  INTEREST, 
is  not  usurious,  204. 

COMPOUNDING  OFFENSE8, 

agreement  in  reference  to  is  void,  229.  * 

COMPROMISE, 

of  disputed  claim  a  valid  consideration,  71,  867. 
no  defense  against  bona  fide  holder,  453. 

CONCEALMENT, 

when  deemed  fraudulent,  174, 175, 176. 

effect  on  guarantor  off  principal's  defaults,  1063. 

in  insurance,  1083. 

effect  in  life  insurance,  1125. 

CONDITION, 

bill  or  note  payable  on  is  non-negotiable,  393. 

in  conditional  sales,  873. 

effect  of  in  bill  of  lading,  984,  985. 

usual  ones  in  life  insurance,  1127. 

estates  upon,  1169. 

CONDITION  PRECEDENT, 
effect  of  in  contract,  337. 
in  subscriptions  for  stock,  741. 
effect  of  in  deed,  1169.  \ 

CONDITIONAL  PROMISE, 
as  a  consideration,  70. 

CONDITIONAL  SALES, 
defined,  872. 

conditions  precedent  and  subsequent  distinguished,  873. 
express  ana  implied  conditions,  873. 
goods  sold  on  installment  plan,  874. 

vendor  may  retake  on  default,  874.  ,  ! 

need  not  refund  installments  paid,  874.  i 

rights  of  bona  fide  purchaser  from,  875.  * 

conditional  vendee,  recording  acts,  875. 

sales  to  arrive,  876.  i 

when  title  passes  under,  876.  i 

presumption  where  bill  of  lading  transferred,  876. 
sales  on  trial  and  sale  or  return,  877. 
distinguished  from  chattel  mortgage,  880. 

CONFIDENTIAL  COMMUNICATIONS, 
between  attorney  and  client,  623. 


J 
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CONFIDENTIAL  RELATIONS, 
effect  on  contracts,  176. 

CONFLICT  OF  LAWS, 
in  general,  375. 

contract  void  where  made  void  everywhere,  376. 
if  valid  where  made  valid  everywhere,  376. 
rale  where  contract  contrary  to  public  policy  or  good  morals, 

376. 
where  action  brought,  377. 
when  law  of  place  of  performance  governs,  377. 
what  law  governs  real  property,  378. 
law  of  place  of  suit  governs  remedy,  379. 

CONFUSION, 
title  by,  30. 

CONNECTING  CARRIERS, 
duties  and  liabilities  of,  987. 

CONSIDERATION, 

every  simple  executory  contract  requires,  62. 

denned,  62. 

effect  of  seal  on,  64. 

good  and  valuable  distinguished,  65. 

valuable  consists  in  benefit  to  the  promisor  or  detriment  to 
promisee,  66. 

forbearance  to  exercise  legal  right  is,  Gfi. 

marriage  is,  66. 

promise  is  for  promise,  67. 

subscriptions  to  common  object,  68. 

conditional  promises,  70. 

forbearance  to  sue  and  compromise  as,  71. 

adequacy,  72. 

doing  or  promising  what  one  already  bound  to  do  insuffi- 
cient, 73. 

part  payment  as,  73,  274,  367. 

past  favor  insufficient,  74,  75. 

voluntary  forbearance  insufficient,  74. 

act  done  at  request,  75. 

impossible  consideration,  76. 

mere  moral  obligation  insufficient,  77. 

failure  of  as  a  defense,  78,  79. 

when  infant  must  return,  107. 

when  infant  may  recover,  108. 

within  statute  of  frauds,  144. 

in  accord  and  satisfaction,  366,  367. 

for  composition  with  creditors,  368. 

for  bill  or  note,  405. 

necessary  to  make  one  a  bona  fide  holder,  452. 

amount  as  affecting  holder  for  value,  457. 

nature  of  that  given  by  bona  fide  holder,  458. 

in  sale,  811. 

for  warranty,  832. 
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CONSIDERATION— Continued. 
in  bailment,  901. 

must  be  none  in  gratuitous  bailment,  916. 
for  guaranty,  1034. 

when  must  be  expressed  and  how,  1041. 
required  for  contract  in  restraint  of  trade,  though  under 

seal,  218. 
how  far  acknowledgment  of  conclusive  in  deed,  1187. 

See  Negotiable  Contracts. 

CONSTITUTION, 

part  of  written  law,  12. 
definition  and  nature,  13. 
the  supreme  law,  13. 

CONSTRUCTION, 

See  Interpretation  of  Contracts. 

CONSTRUCTIVE  TOTAL  LOS8, 
in  marine  insurance,  1140. 

CONTINUING  OFFERS, 

See  Offer  and  Acceptance. 

CONTRACT, 

as  a  source  of  title,  35. 
definition  and  nature,  47. 
executed  and  executory  distinguished,  48,  49. 
formal  and  informal,  50. 
peculiarities  of  sealed  contracts,  51. 
•  same — consideration,  estoppel,  merger,  limitations  and  ad- 
ministration, 51,  53. 
how  sealed  contract  made,  signing,  sealing  and  delivery,  54. 
delivery  in  escrow,  55. 
contracts  of  record  including  judgments,  56. 
peculiarities  of  judgments,  56. 
express  and  implied  contracts,  57. 
contracts  implied  in  fact,  58. 
contracts  implied  in  law,  59. 
election  between  contract  and  tort,  59. 
implied  from  express,  60. 
elements  of  simple  contract,  61. 
by  mail,  91 . 

of  insane  persons,  114, 115. 
effect  of  drunkenness,  122. 
of  married  women,  125,  126, 127. 
consent  to  must  be  real,  155. 
how  mistake  affects,  155,  etseq. 
fraud  affecting  consent  to,  161. 
explaining  terms  in,  257. 
discharge  Tby  performance,  280. 
discharge  by  impossibility  of  performance,  314,  et  seq. 
discharge  by  operation  of  law,  317,  318. 
discharge  by  breach,  330,  et  seq. 
by  what  law  governed,  375. 
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CONTRACT—  Continued. 
negotiable,  380,  381,  382. 
extent  of  partner's  liability  on,  682. 
laws  impairing  obligation  of  unconstitutional,  801. 
same,  charter  of  incorporation,  801. 
bill  of  lading  is,  982. 
See  Guaranty  and  Suretyship  ;  Corporate  Contracts  ;  Sealed 
Contracts;   Consideration;    Frauds,  Statute  of;    Illegal 
Contracts  ;  Parties  to  Contracts. 

CONTRIBUTION, 

between  joint  promisors,  04. 
between  partners,  682,  711,  712. 
between  co-sureties,  1052, 1053, 1054. 

CONTRIBUTORY  NEGLIGENCE, 
of  bailee,  904. 

CONVEYANCE,  DEED  OF, 

See  Deed. 

CONVEYANCES,  FRAUDULENT, 

validity  of  those  in  fraud  of  creditors,  235,  236. 

See  Frauds  Upon  Creditors. 

CO-OWNER8HIP, 

partnership  distinguished  from,  627. 

COPYRIGHT, 

nature  and  effect  of,  26. 

CORNERING  THE  MARKET, 
validity  of  contract  for,  220. 

CORPORATE  ACTS, 
validity  of,  776. 

CORPORATE  CONTRACTS, 
validity  of,  776. 
effect  of  ultra  vires,  777. 
when  need  not  be  under  seal,  782. 
drafting  and  executing,  783. 

CORPORATE  DIVIDENDS, 

See  Corporations. 

CORPORATE  FRANCHISES, 
surrender  of,  800. 

CORPORATE  MEETINGS, 

how  those  of  corporations  may  be  held,  758. 

cumulative  voting  at,  760. 

voting  by  proxy  at,  761. 

who  may  vote  at,  762. 

place  of,  763. 

who  mav  call,  764. 

how  called,  765. 

notice  of,  765. 


INDEX.  571 

[References  are  to  Sections. j 

CORPORATE  POWER8, 

with  respect  to  property  and  contracts,  97,  775,  et  seq.  ' 
as  to  notes  and  Dills,  404. 

CORPORATE  TRUSTS, 
validity  of,  780. 

CORPORATIONS, 
j         power  to  make  contracts,  97. 

power  with  respect  to  notes  and  bills,  404. 

Nature  and  Formation. 
definition  and  nature,  719. 
in  what  sense  a  person  or  entity,  719. 
resalts  of  personifying,  720. 
may  take  and  hold  property,  720,  721. 

may  contract  with  and  sue  and  be  sued  by  own  members,  720. 
may  sue  and  be  sued  like  natural  person,  720. 
may  receive  grants  of  privileges  and  immunities,  721. 
may  have  common  seal,  721. 
may  make  by-laws,  721. 
kinds  of  corporations,  722. 
sole  corporations,  722. 
ecclesiastical  corporations,  722. 
eleemosynary  corporations,  722. 
lay  corporations,  722. 
civil  corporations,  722. 
public  and  private  distinguished,  722. 
quasi-public  corporations,  722. 

stock  corporations,  their  nature  and  importance,  723. 
compared  with  partnerships,  724.. 
can  be  created  by  legislature  only,  725. 
formation  under  special  charters,  726. 
formation  under  general  laws,  727. 
usual  steps  in  formation  under,  728. 
statute  must  be  strictly  pursued,  728. 

liability  of  promoters  and  of  corporation  for  acts  of  promot- 
ers, 729. 

Capital  and  Capital  Stock. 
capital  and  capital  stock  distinguished,  730. 
share  of  stock  defined,  731. 
are  personal  property,  731. 
membership  in  stock  corporation,  732. 
how  ownership  acquired,  732. 
subscriptions  for  stock,  733. 
form  and  requisites,  733. 

subscriptions  where  corporation  not  yet  formed,  733. 
subscription  implies  promise  to  pay  for  shares,  734. 
rule  in  New  England  states,  734,  note, 
calls,  their  nature  and  necessity,  734,  735. 
who  may  make,  735. 
corporation  may  sue  after  call,  735. 
must  be  impartial,  736. 
subscriber  must  have  notice,  736. 
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CORPORATIONS—  Continued, 

payment  for  shares,  737. 

rights  of  creditors  to  have  capital  paid  in,  737,  788. 

in  what  payment  may  be  made,  738. 
,      remedies  to  enforce  subscriptions,  735,  739. 

defenses  to  suits  to  enforce,  740,  742,  743. 

conditional  subscriptions,  741. 

cancellation  and  release,  737,  742. 

right  of  shareholder  to  certificate  of  stock,  744. 

form  and  nature  of  certificates,  744. 

executory  contract  for  sale  of  shares,  745. 

executed  contract  makes  purchaser  shareholder,  746. 

form  of  assignment,  747. 

blank  and  full  assignment,  747. 

registration  of  transfer,  its  purpose  and  effect,  748. 

cancellation  of  old  and  issue  or  new  certificates,  749. 

effect  of  failure  to  register,  750. 

negotiability  of  certificates  and  rights  of  bona  fide  purchasers, 
751. 

shares  held  in  trust,  752. 

Management  of  Corporations. 

in  general,  753. 

power  of  majority,  754. 

elective  power,  755. 

legislative  power,  756. 

requisite  of  valid  by-laws,  756. 

how  far  binding  on  third  parties,  756. 

changes  in  company's  business,  757. 

corporate  meetings,  758. 

majority  and  quorum,  754,  759. 

cumulative  voting,  760. 

voting  by  proxy,  761. 

unregistered  stockholder  can  not  vote/  762. 

right  of  trustees  and  pledgees  to'  vote,  762. 

stockholders  must  meet  instate  of  incorporation,  763. 

who  may  call  meeting,  764. 

when  notice  of  meeting  necessary,  765. 

requisites  of  notice  and  waiver  of  defects  in,  765. 

Officers  and  Agents. 

in  general,  753, 766. 

the  directors  must  be  shareholders,  766. 

term  of  office,  767. 

must  act  as  a  board,  768. 

quorum  and  meetings,  769,  770. 

powers  of  directors,  771. 

can  not  transcend  charter,  771. 

nor  usurp  powers  of  majority,  771. 

are  liable  for  fraud  and  negligence,  772. 

powers  and  duties  of  president,  773. 

other  officers,  774. 
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CORPORATIONS—  Continued. 

Powers  as  to  Property  and  Contracts. 
power  to  take  and  hold  property,  775. 
to  make  contracts,  generally,  776. 
charter  the  measure  of  corporate  powers,  776. 
doctrine  of  ultra  vires,  776. 
effect  of  ultra  vires  contracts,  777. 
what  acts  ultra  vires f  778. " 
role  as  to  commercial  paper,  778. 
remedies  for  ultra  vires  acta,  779,  802. 
liability  of  directors  for  ultra  vires  acts,  779. 
corporate  trusts,  780. 
foreign  corporations,  781. 
is  resident  of  state  creating,  781. 
in  what  sense  a  citizen,  781. 
right  of  state  to  regulate  or  exclude,  781. 
how  corporate  contracts  made,  782,  783. 
when  must  use  seal,  783. 
liability  of  corporation  for  torts,  784. 

Liability  of  Shareholders  to  Creditors. 
shareholders  not  liable  to  creditors  except  by  statutes  unless 
*         capital  wrongfully  impaired,  785.        , 
liability  under  statute,  785. 
lability  where  capital  impaired,  786,  787. 
for  unpaid  subscriptions,  786,  788. 
receiver  may  make  call,  788. 

liability  not  defeated  by  release  of  shareholder,  788. 
transfer  to  "  man  of  straw,"  788. 
capital  fictitiously  paid  up,  788. 

when  shareholder  receiving  capital  liable  to  refund,  789. 
partnership  liability  where  organization  defective,  790. 

Profits  and  Dividends. 
dividends  discretionary  with  directors,  791 . 
must  be  equal  and  just,  792. 

S referred  shares,  793. 
ividend  is  debt  due  shareholder,  794. 
can  not  be  recalled,  794. 
stock  dividend,  795. 

rights  to  dividends  as  between  vendor  and  purchaser,  796. 
corporation  protected  in  paying  to  registered  shareholder,  796. 

Dissolution  and  Winding  Up. 
causes  for  dissolution,  797. 
expiration  of  charter,  798. 

failure  to  perform  where  grant  of  conditional,  798. 
loss  of  corporate  organization,  799. 
surrender  of  franchises  to  slate,  800. 
by  legislative  enactment,  801. 
at  suit  of  state,  802. 

for  misuser  or  nonuser  of  franchises,  803,  804. 
consequences  of  dissolution  at  common  law,  in  equity  and 

under  statutes,  805. 
distribution  of  assets,  805. 
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CORPOREAL  PROPEBTY, 
defined,  26. 

CORPOREAL  REAL  PROPERTY, 
definition  and  nature  of,  1154. 

CO-SURETIES, 

contribution  between,  1062, 1064. 

who  are,  1053. 

effect  of  release  of  one,  1062. 

COUNTER-CLAIM, 

see  Set-off;  Recoupment. 

COUNTERFEIT  MONEY, 

effect  of  attempted  payment  by,  291. 

COURT, 

defined,  40. 

COVENANTS  IN  DEED, 
for  title,  1193. 
of  seizen,  1194. 
against  incumbrances,  1195. 
of  warranty,  1196. 

COVENANTS  IN  LEASE, 
nature  of,  1236,  1237. 

COVERTURE, 
defined,  126. 

See  Married  Women;  Husband  and  Wife. 

CREATION, 
title  by,  81. 

CREDIT, 

when  agent  may  sell  on,  540. 

factor  may  sell  on,  599. 

effect  of  in  sale,  850. 

bargain  for  in  sale  waives  lien,  859. 

CREDIT  INSURANCE, 
definition  of,  1141. 

CREDITOR, 

effect  of  conveyances  in  f rand  of,  235,  236. 
validity  of  preferences  in  favor  of,  239. 
composition  with,  240. 
when  may  apply  payments,  301. 
liability  of  directors  to,  772. 
liability  of  shareholders  to,  785,  et  seq. 
rights  against  shareholders,  786. 
may  reach  unpaid  subscriptions,  788. 

when  must  use  principal  on  contract  of  guaranty,  1046. 1047. 
has  insurable  interest  in  debtor's  life,  1123. 
See  Payment  ;  Partnership  ;  Corporations  ;  Frauds 

Upon  Creditors. 
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CHOPS,        / 

may  be  Bold  without  writing,  149,  813. 

mortgage  of.  882. 

pass  by  deed  anleas  reserved,  1155. 

CUMULATIVE  VOTING, 
defined,  760. 

CURRENT  FUNDS, 
defined,  394. 
paper  payable  in  not  ordinarily  negotiable,  394. 

CURTESY, 

defined,  1164. 

CUSTOM, 

as  source  of  law,  7. 

effect  on  interpretation  of  contract,  258, 259. 

See  Usage;  Evidence. 


DAMAGES, 

defined,  18,  841. 

sole  remedy  at  law  for  breach  of  contract,  841. 

indemnity,  not  punishment  the  object  of,  342. 

the  measure  of  in  contract  actions  generally,  343. 

nominal  damages,  344. 

liquidated  damages  and  penalty,  345. 

rules  as  to,  346. 

exemplary  damages,  847 

damages  for  non-payment  of  money,  201,  348. 

measure  of  in  special  cases,  348. 

where  agent  or  servant  is  wrongfully  discharged,  564. 

where  goods  sold  and  delivered,  852. 

in  contracts  of  sale  where  goods  not  delivered,  854,  855. 

for  non-delivery  of  goods,  870. 

for  breach  of  warranty  in  sale,  871. 

where  covenant  of  warranty  broken  in  deed,  1196. 

DATE, 

in  note  or  bill  of  exchange,  891. 
in  a  deed,  1185. 

DAY, 

fractions  usually  disregarded  in  law,  98,  286. 

on  which  presentment  for  payment  should  be  made,  467. 

DAYS  OF  GRACE, 

See  Grace  ;  Negotiable  Contbacts. 

DEALER'S  TALK, 

distinguished  from  fraud  and  warranty,  179,  839. 
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DEATH, 

when  discharges  contract,  315,  319. 

recovery  for  services  where  death  discharges  contract  of 

service,  315,  319, 593. 
revocation  of  accommodation  paper  by,  407. 
of  drawer  revokes  check,  502. 
of  principal  or  agent  revokes  agency,  587,  589. 
of  partner  dissolves  partnership,  651,  687. 
notice  and  proofs  of  in  life  insurance,  1130. 

DEBTOR, 

when  may  apply  payments,  300. 

DEBTS, 

power  of  one  partner  to  collect,  673. 

providing  for  on  dissolution  of  partnership,  699. 

DECREE  OF  COURT, 

dissolution  of  partnership  by,  686. 

DEED 

definition,  50,  1181,  1182. 
at  what  time  infant  may  avoid,  106. 
can  not  be  rescinded  by  parol,  276. 
effect  of  alteration  of  deed,  326. 

Form  and  Requisites, 
grantor  prepares  usually,  1180. 
parties,  1183. 

warranty  deed  defined,  1184. 
quitclaim  deed  defined,  1184. 
rights  of  bona  fide  purchasers  under,  1184. 

Formal  Parts. 
date,  parties  and  consideration,  1185, 1187. 
consideration  in,  1186. 
granting  clause,  1188. 
words  of  inheritance,  1189. 
description  of  premises,  1190. 
the  exceptions,  1191. 
habendum  and  reddendum,  1192. 
covenants  for  title,  1193. 
covenant  of  seizin,  1194.1 
covenant  against  incumbrances,  1195. 
covenant  of  warranty,  1196. 
damages  for  breach,  1196. 

estoppel  of  grantor  to  assert  after-acquired  title,  1197. 
special  warranty,  1198. 
statutory  forms  of  deeds,  1199. 
the  testimonium  clause,  1200. 
relinquishment  of  dower  and  homestead,  1201. 

The  Execution, 
signing  and  sealing,  1202. 
execution  by  agent,  1202. 
attestation  or  witnessing,  1203. 
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DEED—  Continued. 

acknowledgment,  1204. 

delivery,  54, 1205. 

delivery  in  escrow,  55. 

destruction  or  return  of  deed  after  execution  does  not  revest 

title  in  grantor,  1205. 
registration,  1206. 
object  and  effect,  1206. 

possession  as  notice  of  unrecorded  deed,  1207. 
oral  evidence  to  show  deed  absolute  a  mortgage,  1214. 

DEED  OF  TRUST, 

similar  to  mortgage,  1226. 

'  DEFECTIVE  INCORPORATION, 

liability  of  stockholders  after,  790. 

DEFENSES, 

available  against  bona  fide  holders,  448. 

to  subscriptions  to  stock,  740.  i 

DEFINITION, 
of  law,  1,  2. 
of  positive  law,  3. 
of  international  law,  4. 
of  municipal  law,  4. 
of  common  or  customary  law,  7. 
of  equity,  10. 

of  substantive  and  remedial  law,  19. 
of  property,  23. 
of  gift,  32. 
of  contracts,  47. 
of  escrow,  55. 
of  insanity,  115. 
of  duress,  184. 
of  public  policy,  209. 
of  assignment  of  contracts,  242. 
of  payment,  289. 
of  tender,  304. 

of  alteration  of  contract,  320. 

of  accord  and  satisfaction,  365.  ' 

of  arbitration  and  award,  371. 
of  bills  of  exchange,  383. 
of  promisory  note,  386. 

of  check,  387,  491.  t 

of  protest,  480,  * 

of  agency,  510. 
of  factor,  598. 
of  broker,  603. 
of  auctioneer,  609. 
of  attorney  at  law,  616. 
of  partnership,  625. 
of  partership  capital,  652.    , 

Com.  Law — 37. 
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DEFINITION— Continued. 
of  good  will,  657. 
of  limited  partnership,  713. 
of  joint  stock  company,  717. 
of  corporation,  719. 
of  shares  of  stock,  731. 
of  sale,  806. 
of  warranty,  831. 
of  conditional  sale,  872. 
if  chattel  mortgage,  878. 
f  bailment,  897. 
of  hire  for  use,  925. 
of  hire  of  custody,  981. 
of  pledge,  941. 
of  common  carrier,  971. 
of  baggage,  1020. 
of  innkeeper,  1023. 
of  guaranty  and  suretyship,  1031. 
of  fire  insurance,  1066. 
of  insurance  premium,  1074. 
of  accident  insurance,  1132. 
of  marine  insurance,  1138. 
of  real  property,  1153. 
of  fee-simple,  1160. 
of  estate  for  life,  1161. 
of  abstract  of  title,  1179. 
of  deed,  1182. 
of  mortgage,  1209. 

DEGREE  OF  CARE, 

required  in  bailments7917. 

DEL  CREDERE  AGENT, 

defined,  and  contract  of  described,  618. 

DELIVERY, 

essential  to  gift,  32,  63. 

of  deed,  54,  1205. 

necessary  to  bill  or  note,  399. 

acceptance  of  bill  not  perfect  without,  419. 

transfer  of  negotiable  paper  by,  425. 

bona  fide  holders  of  paper  never  delivered,  447. 

what  sufficient  under  statute  of  frauds,  819. 

presumption  of  fraud  from  want  of  in  sales,  827. 

duty  of  seller  as  to,  842. 

place  of  in  sale,  844. 

time  of  in  sale,  846. 

by  carrier  cuts  off  right  to  stop  in  transit,  866. 

necessary  to  pledge,  945. 

what  amounts  to  in  pledge,  946. 

effect  of  to  carrier,  977. 

See  Carriers  of  Goods  ;  Deeds  ;  Sealed  Contracts. 
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DELIVERY  BY  CARRIER, 
doty  to  make  delivery,  1003. 
to  whom  most  be  made,  1004. 
place  of,  1005. 
notice  of,  1005. 

by  express  companies,  1006.  < 

incidents  of  delivery,  1007. 
excuses  for  non-delivery,  1006. 
stoppage  in  transitu,  effect,  1009. 
yielding  to  adverse  title,  1010. 

DEMAND, 

when  necessary  before  suit,  283. 

when  necessary  to  set  statute  of  limitations  running,  357* 

paper  payable  on,  469. 

check  payable  on,  492. 

when  necessary  on  certificate  of  deposit,  507. 

when  necessary  before  sale  of  pledge,  960. 

of  rent,  necessary  before  forfeiture,  1252. 

See  Acceptance  ;  Negotiable  Contracts. 

DEMURRAGE, 
defined,  1152. 
when  allowed,  1162. 

DEPOSIT, 

when  action  for  barred,  357. 

by  agent  of  principal's  funds  in  own  name,  555. 

as  gratuitous  bailment,  913. 

presumption  as  to  nature  of  in  gratuitous  bailment,  915. 

See  Bailments  ;  Bank. 
DESCENT, 

title  by,  1172. 

DESCRIPTION, 

effect  of  sale  by,  837. 

sufficiency  of  in  chattel  mortgage,  884. 

in  a  deed,  1190. 

in  a  lease,  1233. 

DEVISE, 

title  by,  1173. 

DILIGENCE, 

what  constitutes  in  contract  of  guaranty,  1048*. 

DIRECTORS  OF  CORPORATION, 
manage  affairs,  766. 
term  of  office,  767. 
must  act  as  a  board,  768. 
quorum,  769. 
calling  meeting  of,  770. 
powers  of,  771. 

liability  to  stockholders  and  creditors,  772. 
dividends  discretionary  with,  791. 
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DISCHARGE  OF  CONTRACT, 

By  Agreement. 
simple  executory  contract  may  be  waived,  274. 
executed  contract  can  not  except  for  consideration  or  by 

sealed  release,  274. 
bow  sealed  contract  rescinded,  275. 
deed  of  land,  276.  / 

novation  as  discharge,  277. 
by  one  party  for  fraud,  etc.,  278. 
by  reason  of  term  in  contract,  279. 

By  Performance. 
in  general,  280. 

performance  most  usually  be  complete,  280. 
construction  of  express  provisions,  281,  284. 
substantial  performance  in  equity,  281. 
time  of  performance,  282. 
when  reasonable  time  allowed,  283. 
contracts  for  payment  of  money  only,  283. 
Sunday,  days  of  grace,  288. 
by  payment,  289. 
by  tender,  304. 
by  operation  of  law,  317,  318. 
by  death  ofparty,  319. 
See  Breach  op  Contract ;  Payment;  Tender;  Merger;  Alter- 
ation op  Instruments;  Bankruptcy;  Death;  Impossibility. 

DISCHARGE  OF  MORTGAGE, 

See  Mortgages  op  Real  Property;   Mortgages  op  Personal 

Property. 
DISCOUNTS, 

at  legal  rate  not  usurious,  203. 

DISCRIMINATION  IN  RATES, 

effect  of  where  carrier  makes,  1001. 

DISHONOR, 

See  Negotiable  Contracts  ;  Protest.  ' 

DISSOLUTION  OF  AGENCY, 

See  Agency. 

DISSOLUTION  OF  CORPORATIONS, 
causes  for,  797. 
expiration  of  charter,  798. 
loss  of  corporate  organization,  799. 
surrender  of  franchises  to  the  state,  800. 
by  legislative  enactment,  801. 
at  suit  of  state,  802. 
for  misuser,  803. 
for  non-user,  804. 
consequences  of,  805. 

DISSOLUTION  OF  PARTNERSHIP, 
by  mutual  consent,  683. 
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DISSOLUTION  OF  PARTNERSHIP—  Continued. 
by  act  of  one  partner,  684. 
by  decree  of  court,  686. 
by  death,  687. 
by  marriage,  688. 
bv  war  689. 

by  sale*  of  partner's  interest,  690. 
by  bankruptcy,  691. 
by  completion  of  enterprise,  692. 
notice  of,  694,  695,  696. 
effect  on  power  to  mortgage,  697. 
arrangement  of  debts  on,  699. 
who  entitled  to  participate  in  winding  up  of,  698. 
property  between  joint  and  separate/  creditors,  704. 
partner's  lien,  704,  707. 
distribution  as  between  partners  on,  707. 
order  of  distribution,  711. 
how  loss  of  capital  borne,  712. 

DISTRESS, 

remedy  by,  1266. 

DISTRIBUTION, 

on  dissolution  of  partnership,  704.    , 
as  between  partners,  707. 

DIVIDENDS, 

See  Corporations. 

DORMANT  PARTNER, 
defined,  636. 
when  must  give  notice  of  dissolution,  696. 

DOUBLE  INSURANCE, 

when  permitted  and  its  effect,  1094, 1116. 

DOWER, 

in  partnership  lands,  666. 

denned,  1165. 

how  barred-,  1165.  1201. 

what  interests  subject  to,  1227. 

DRAFT, 

when  operates  as  an  assignment,  247. 

See  Negotiable  Contracts  ;  Acceptance  of  Bills. 

DRUNKENNESS, 

a  species  of  insanity,  122. 
renders  contracts  voidable,  123. 
drunkard  bound  for  necessaries,  123. 
drunkard  may  ratify  when  sober,  124. 
of  agent  warrants  discharge,  582. 

of  partner  ground  for  dissolution,  686. 
DUE  COURSE  OF  LAW, 

meaning  of  as  applied  to  guaranty,  1047. 

DUE  DILIGENCE, 

what  is  in  case  of  guaranty,  1047. 


582  INDEX. 

[Inferences  are  to  Sections.] 

DURESS, 

defined,  184. 

kinds  of,  185. 

against  whom  directed,  186. 

by  threats,  187. 

of  goods  or  property,  188. 

by  imprisonment,  189. 

effect  of  duress,  190. 

how  effects  rights  of  bona  fide  holder,  461. 

E 

EARNEST  PAYMENT, 

in  sale,  820. 

EASEMENTS, 

definition  and  nature  of,  1157. 

Ecclesiastical  corporations, 

nature  of,  722. 

ELECTION, 

to  sue  principal  or  agent,  571. 

ELECTIVE  POWER, 
in  corporations,  755. 

ELEEMOSYNARY  CORPORATIONS, 
nature  of,  722. 

ELEVATOR  CASES, 

rule  as  to  title  in,  824,  899. 

ELEVATORS, 

See  Warehousemen. 

EMANCIPATION  OF  INFANT, 
definition  and  effect,  104. 

EMBLEMENTS, 

in  estates  for  life,  1163. 

EMINENT  DOMAIN, 
defined,  27. 
title  by,  1175. 

EMPLOYERS'  LIABILITY  INSURANCE. 

definition  of,  1142. 

EMPLOYMENT  OF  SHIPS, 
general  ship,  1148. 
charter  party,  1148. 
contracts  of  affreightment,  1149. 
chartered  ship,  1150. 
implied  terms,  1151. 
lay  days  and  demurrage,  1152. 

EQUITABLE  ESTATES, 

definition  and  nature  of,  1170. 
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EQUITABLE  OWNERSHIP, 
defined,  38. 

EQUITABLE  REMEDIES, 
nature  of,  44. 
examples  of,  45,  46. 

See  Injunction;  Specific  Performance ;  Receivers;  Reforma- 
tion; Rescission;  Equity;  Mortgages. 

EQUITY, 

definition,  origin  and  nature,  10. 
remedies  in,  44. 
rights  of  wife  in,  133. 
remedies  for  fraud  in,  177. 
discharge  of  contract  in,  281. 
foreclosure  of  pledge  in,  363,  962*        / 
mortgages  in,  1223. 

EQUITY  OF  REDEMPTION, 
may  be  sold,  889. 
defined,  1209. 

ESCHEAT, 

title  by,  34. 

ESCROW, 

definition  and  effect  of  delivery  in,  65. 

what  may  be  delivered  in,  66. 

rights  of  bona  fide  holder  of  paper  delivered  in,  450. 

ESTATES  FOR  LIFE, 
definition  of,  1161. 
waste  in,  1162. 
emblements,  1163. 

ESTATE8  IN  REAL  PROPERTY, 
in  general,  1169. 
fee-simple,  1160. 
estates  for  life,  1162, 1163, 1164* 
arising  oat  of  marriage,  1164. 
dower,  1165. 
homestead,  1166. 
estates  for  years,  1167. 
joint  estates,  1168. 
estates  apon  condition,  1169. 
equitable  estates,  1170. 

ESTATES  UPON  CONDITION, 
definition  and  nature  of,  1169. 

See  Real  Property. 
ESTOPPEL, 
defined,  52. 

by  specialty  and  judgment,  52. 
of  debtor  in  favor  of  assignee,  248. 
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ESTOPPEL— Contfnt«ed. 
agency  by,  522. 
partnership  by,  629,  et  seq. 
of  bailee  to  deny  bailor's  title,  907. 
of  insurer  to'defend,  1105. 
by  covenant  in  deed,  1197. 

EVICTION, 

of  tenant,  1254. 

EVIDENCE, 

oral,  where  writing  incomplete,  253. 
to  show  invalidity  of  contract,  254. 
to  show  discharge  of  contract,  255. 
to  show  mistake,  256. 
oral,  to  explain  written  contract,  257. 
of  payment,  296. 
where  contract  altered,  328. 
presumption  as  to  stale  debt,  853. 
oral,  to  show  deed  a  mortgage,  462. 
protest  as,  481. 
of  authority  of  agent,  532. 
harden  of  proof  in  actions  against  carriers,  999. 
oral,  as  to  consideration  for  deed,  1187. 
in  actions  on  commercial  paper,  1213. 

See  Usagb. 

EXCEPTIONAL  BAILMENTS, 

See  Cabbibbs  ;  Innkeepers. 
EXCEPTIONS, 
in  deeds,  1191. 

EXCESSIVE  FREIGHT, 

remedies  against  carrier,  1013. 

EXECUTED  CONTRACTS, 
definition  and  nature,  48,  49. 

EXECUTION, 
defined,  41. 

property  exempt  from,  42, 1166. 
for  firm  debt  on  partner's  property,  682. 
against  partner's  share  in  firm,  705. 

EXECUTORS, 

rights  and  liabilities  touching  contracts  of  deceased,  319. 
not  entitled  to  participate  in  winding  up  partnership,  698. 

EXECUTORY  CONTRACTS, 

distinguished  from  executed,  48. 

EXECUTORY  SALE, 

distinguished  from  present  sale,  806. 

EXEMPLARY  DAMAGES, 
in  tort  cases,  347. 
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EXEMPT  PROPERTY, 

not  subject  to  fraudulent  conveyance,  236. 

EXEMPTIONS, 

defined,  42.  , 

See  Homestead. 

EXPL08ION, 

when  loss  by  within  fire  policy,  1075. 

EXPRESS  COMPANY, 
is  common  carrier,  1006. 
duty  as  to  delivery,  1006* 

EXPRE8S  CONTRACT, 
defined,  67. 
terms  implied  in,  60. 

EXPRE88  COVENANTS, 
in  a  lease,  1238, 1240. 

EXPRESS  WARRANTY, 
effect  of  in  sale,  839. 

EXTRA  COMPENSATION, 

when  partners  entitled  to,  709.  ' 

F 

FACT, 

effect  of  mistake  of,  159, 160. 
effect  of  misrepresentation  of,  165. 

FACTOR, 

power  to  barter  or  pledge,  538,  600. 

factor  defined,  598. 

distinguished  from  broker,  598. 

implied  powers,  599. 

has  general  lien,  601. 

may  sue  in  own  name,  602.  ' 

FAILURE  OF  CONSIDERATION, 

what  constitutes,  78.  ' 

FATHER, 

entitle  to  child's  earnings,  104. 

FEDERAL  LAWS, 

distinguished  from  state  laws,  15. 

FEE-SIMPLE, 

definition  and  nature,  1160. 
words  necessary  to  create,  1189. 

FEE  TAIL, 

definition  of,  1172. 

FIDELITY  INSURANCE, 
definition  of,  1143. 
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FIDUCIARY  RELATIONS, 
fraud  in,  176. 

FINDER, 

can  give  no  title,  809. 

exception  in  case  of  money  and  negotiable  paper,  809. 

rights  and  duties,  916. 

FIRE. 

what  ig  under  policy  against,  1075. 
destruction  of  leased  premises  by,  1240,  1244. 

FIRE  IN8URANCE, 

Nature  and  Formation  of  Contract. 
utility,  1065. 

theory  of  property  insurance,  1065. 
fire  insurance  denned,  1066. 
policy  denned,  1066. 
the  parties,  1067. 
form  of  contract,  1068. 
how  construed,  1068. 
oral  contracts  of  insurance,  1069. 
the  property  or  interest  insured,  1070. 
what  constitutes  insurable  interest,  1071. 
reinsured  has  insurable  interest,  1072. 
the  premium,  1074. 
the  risk  or  peril,  1075. 
what  constitutes  loss  by  fire,  1075. 
how  far  cause  of  fire  material,  1076. 
warranty  defined,  1077. 
nature  and  effect,  1078. 
what  constitutes  a  warranty,  1079. 
kinds  of  warranties,  1080. 
representation  defined,  1081. 
truth  and  materiality  of,  1082, 1088. 
concealment  and  its  effect,  1083. 
what  need  not  be  disclosed,  1084. 
what  must  be  disclosed,  1085. 
concealment  or  misrepresentation  by  agent,  1086. 

Special  Provisions  of  Policy. 
in  general,  1087. 

statements  and  provisions  as  to  title  and  encumbrances,  1088. 
the  parties,  1088. 

the  property  and  its  description,  1089. 
alienation  and  change  of  title,  1073,  1091. 
assignment  of  policy  and  its  effect,  1092. 
alteration  and  change  of  risk,  1093. 
other  insurance,  and  over-insurance,  1094,  1095. 
neighboring  buildings,  1096. 
"builder's  risk,"  1097. 
use  and  occupation  and  keeping  and  storing  of  dangerous 

articles,  1098. 
location  and  removal  of  property,  1099 
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FIRE  INSURANCE—  Continued. 

Loss  and  Proceedings  Thereafter. 
notice  and  proofs  of  loss,  1100. 
. '  effect  of  failure  to  give  or  make,  1100. 
when  and  to  whom  given,  1101, 1102. 
form  and  contents,  1103. 
fraud  and  false  swearing,  1104. 
estoppel  of  insurer  to  defend,  and  waiver  of  defenses,  HOD, 

et  seq. 

Loss  and  Adjustment. 

in  general,  1109. 

open  and  valued  policies,  1110, 1111. 
shifting  and  floating  risks,  1112. 
how  indemnity  measured,  1113. 
liability  of  reinsurer,  1114. 
double  insurance,  1115. 
subrogation  of  insurer^  1116. 
provisions  for  arbitration,  1117. 
limitations  of  actions,  1118. 

FIRM, 

See  Partnership. 

FIRM  NAME, 
nature  of,  658. 

FIXTURES, 

right  of  tenant  to  remove,  1156. 
as  real  property,  1156. 

See  Real  Property  ;  Landlord  and  Tenant. 

FLOATING  POLICY, 
in  fire  insurance,  1112. 

FORECLOSURE, 

of  chattel  mortgage,  894. 

of  pledge,  962. 

of  mortgagee,  1224. 

See  Pledge  ;  Mortgage. 

FOREIGN  BILL  OF  EXCHANGE, 
defined,  384. 
issued  in  sets,  385. 

FOREIGN  CORPORATIONS, 
powers  of,  781. 

See  Corporations. 

FOREIGN  PRINCIPAL, 
liability  of  agent  of,  575. 

FORFEITURE, 

by  agent  or  servant  of  compensation,  559. 
of  estate  for  breach  of  condition,  1169. 
of  lease  for  breach  of  covenant,  1235, 1242. 
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FORGED  CHECKS, 
effect  of,  606. 

FORGERY, 

as  defense  to  bills  and  notes,  446. 

See  Negotiable  Contracts  ;  Checks  ;  Altehation  of  Contracts. 

FORMAL  CONTRACTS, 

See  Judgments;  Sealed  Contracts. 

FORM8, 

of  certificate  of  stock,  744. 

for  assignment  of  stock,  747. 

of  chattel  mortgage,  883. 

of  mortgage  of  real  property,  1213. 

of  lease,  1280. 

FORWARDING  MERCHANTS, 
nature  of  duty  of,  938. 

FRACTIONS  OF  A  DAY, 
when  disregarded,  286. 

FRAUD, 

presumption  of  fraud  from  inadequacy  of  consideration,  72. 

when  infant  liable  for,  113. 

definition  and  nature,  161. 

in  law  and  morals  distinguished,  162. 

misrepresentation  and  concealment,  163. 

elements  of  fraudulent  misrepresentation,  164. 

law  and  fact,  fact  and  opinion,  165, 170. 

promise  when  not  fraud,  166. 

must  be  of  material  fact,  167. 

must  be  relied  upon,  168, 170. 

means  of  knowledge— negligence  of  party  defrauded,  169. 

puffing,  cost  or  value,  170. 

to  whom  misrepresentations  must  be  made,  171. 

recommendation  of  third  party,  172. 

knowledge  or  belief  of  party  defrauding,  173. 

statements  knowingly  false  or  recklessly  made  give  rise  to 
action  for  deceit,  173. 

effect  of  innocent  misrepresentations,  173. 

concealment  of  material  facts,  174. 

when  disclosure  not  necessary,  174. 

when  disclosure  necessary,  175. 

latent  defects  in  goods  sold,  175. 

presumption  of  fraud  from  fiduciary  and  confidential  rela- 
tions, 176,  623. 

effect  of  fraud  and  remedies,  177. 

limits  of  right  to  rescind,  178. 

rights  of  innocent  purchasers,  179. 

negotiable  instrument  fraudulently  procured,  180,  447,  449. 

frauds  in  auction  sales,  221,  613. 

effect  of  that  upon  public  justice,  229. 

effect  on  statute  of  limitations,  360. 
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FRAUD— Continued. 

effect  on  rights  of  bona  fide  holder,  452. 

when  principal  liable  for  fraud  of  agent,  574. 

of  partner  binds  firm,  681. 

of  one  partner  cause  for  dissolving  firm,  686. 

from  seller's  retention  of  possession,  827. 

effect  of  in  sale,  829. 

fraud  of  principal  on  surety,  1042. 

in  proofs  of  loss,  1104. 

See  Misrepresentation ;  Concealment;  Undue  Influence; 
•  Frauds  Upon  Creditors. 

FRAUD  AND  FALSp  SWEARING, 

effect  of  in  proofs  of  loss  under  insurance  policy,  1104. 

FRAUDS,  STATUTE  OF, 

In  General, 
origin  and  purpose,  137,  138. 
American  legislation,  138. 
changed  the  common  law,  139. 
the  fourth  section,  140. 
construction  of  fourth  section,  141. 
performance  and  part  performance  of  contracts  within,  141, 

142,  150. 
the  form  of  the  writing  required,  143. 
when  the  writing  must  be  made,  143,  1041. 
when  the  consideration  must  be  expressed,  144, 1041. 
the  signing,  145;  146. 
signature  by  agent,  145,  521,  818. 
text  of  the  seventeenth  section,  153,  814. 
by  broker,  606. 
by  auctioneer,  611. 

Transactions  Within  the  Statute. 
contracts  for  sale  of  land,  147. 
what  deemed  interest  in  land,  148. 
effect  of  part  performance,  149. 

promises  to  answer  for  debt,  default  or  miscarriage  of  an- 
other, 150,  1035. 
promises  in  consideration  of  marriage,  151. 
agent  may  sign.  606,  611,  818. 
contracts  for  sale  of  goods,  etc.,  814. 
what  are  goods,  wares  and  merchandise,  815,  816. 
contracts  for  labor  and  materials,  815. 
sales  of  choses  in  action,  816. 
price  or  value,  817. 
writing  required  by,  818. 
delivery,  acceptance  and  receipt,  819. 
part  payment,  820. 
meaning  of  debt,  etc.,  1036. 
"of  another  person,"  1037. 
suretyship  for  infant  or  married  woman,  1037. 
where  principal  competent  but  not  bound,  1038. 
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FRAUDS,  STATUTE  OF—  Continued. 

substitution  of  debtors  or  novation,  1039. 
promise  to  pay  one's  own  debt,  1040. 
leases  void  under,  1245. 
assignments  of  lease  under,  1247. 
when  surrender  of  term  void  under,  1253. 
tendency  from  year  to  year  under,  1256. 

FRAUDS  UPON  CREDITORS, 
general  principles,  235. 
creditors  rights  in  debtor's  property,  235. 
conveyances,  to  hinder,  delay  or  defraud,  235. 
the  property  conveyed,  236. 
creditor  can  not  control  debtor's  labor,  236. 
the  intent  to  defraud,  237. 
grantee  must  participate,  237. 
when  gift  fraudulent  on  creditors,  237. 
frauds  on  future  creditors,  237. 
evidences  of  fraud,  238. 
preferring  creditor  not,  239. 
composition  with  creditors,  240. 
effect  of  fraudulent  conveyance  as  between  the  parties  and 

as  to  creditors,  241. 
sale  without  change  of  possession,  827. 

FRAUDULENT  CONVEYANCE, 
valid  between  the  parties,  241. 

FRAUDULENT  PURCHASER, 
as  vendor  of  property,  810. 

FREIGHT, 

carrier  may  demand  in  advance,  979. 
carrier  charging  excessive,  1014. 
who  liable  for,  1014. 
paid  in  advance,  1015. 
carrier's  lien  for,  1016. 

See  Cabbiers  of  Goods. 

FULL  INDORSEMENT, 
definition  and  effect,  429. 

See  Negotiable  Contracts. 

FUTURE  ADVANCES, 
mortgage  to  secure,  885. 

FUTURE  GOODS, 

contract  for  sale  of  mortgage  of,  812,  882. 

FUTURE8, 

validity  of  contract  concerning,  198. 
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G 

GAMBLING  CONTRACTS, 
illegal,  198. 

money  lent  for  gamine,  199. 
rights  against  stockholders,  200. 

See  Illegal  Contracts  ;  Insurance, 
GAMING, 

money  lent  for,  199. 

GARNISHMENT, 
defined,  43. 

GENERAL  AGENT, 
defined,  513. 

GENERAL  AUTHORITY, 
of  agents,  532. 

GENERAL  LAWS, 

formation  of  corporations  under,  727. 

GENERAL  LIEN, 
defined.  566. 

GENERAL  SHIP, 

See  Shipping  ;  Bill  of  Lading. 
GIFT, 

defined,  32. 

distinguished  from  sale,  806. 

when  revocable,  32. 

promise  of  not  binding,  63. 

when  deemed  fraudulent  upon  creditors,  235,  237. 

GOOD  CONSIDERATION,  I 

what  amounts  to,  65. 

GOOD  FAITH, 

elements  and  nature  of,  454,  455. 
attorney  must  exercise,  619. 

GOOD-WILL, 

definition  and  nature,  26,  657. 

of  partnership,  657. 

See  Partnership. 
GRACE,  DAYS  OF, 

on  what  paper  allowed,  288,  468,  492. 

rule  when  last  day  is  Sunday  or  legal  holiday,  288,  468. 

GRANTING  CLAUSE, 
in  a  deed,  1188. 

GRATUITOUS  BAILMENTS, 

See  Bailments. 
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GR0S8  NEGLIGENCE, 
defined,  902,  917. 
depositary  liable  for,  917. 
mandatary  liable  for,  920. 

GUARANTY  AND  SURETYSHIP, 

Formation  of  the  Contract. 
in  general,  1030. 
defined,  1031. 

guaranty,  suretyship  and  indorsement  distinguished,  1032. 
capacity  of 'parties,  1033. 
the  consideration,  1034. 
when  must  be  in  writing,  1036. 

fraud  of  principal  does  not  discharge  guarantor  unless  cred- 
itor participates,  1042. 
when  notice  of  acceptance  of  guaranty  necessary,  1043. 

Scope  and  Interpretation  of  Contract. 
continuing  and  non-continuing  guaranty,.  1044. 
when  guarantor  entitled  to  notice  of  principal's  default,  1045. 
form  of  notice{  1045. 
surety  not  entitled  to  notice,  1045. 
when  principal  must  be  sued  before  guarantor,  1046. 
when  creditor  must  use  due  diligence,  1047. 
what  constitutes  due  diligence,  1047,  1048. 
when  diligence  not  required,  1049. 

Bights  of  Sureties  after  Payment. 
right  to  indemnity  from  principal,  1050. 
may  compel  principal  to  pay,  1051. 
right  of  co-sureties  to  contribution,  1052,  1053. 
same,  payment  must  have  been  compulsory,  1054. 
surety's  right  of  subrogation,  1055, 1056. 
impairment  of  right  discharges  surety,  1057. 
surety  not  entitled  to  securities  until  payment,  1057. 

Discharge  of  Surety. 
by  impairing  securities,  1057. 
by  payment  or  performance,  1058. 
by  release  of  principal,  1059. 
by  extension  of  time  to  principal,  1060. 
by  alteration  of  contract,  1061. 
by  release  of  co-surety,  1062. 
by  concealment  of  principal's  defaults,  1063. 
negotiability  of  guaranty,  1064. 

See  Frauds,  Statute  of. 
GUE8TS, 

8ee  Innkeepers. 

H 

HABENDUM. 

clause  in  deeds,  1192. 

HEIRS, 

when  word  necessary  to  convey  fee.  1189. 
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HERBAGE, 

as  real  property,  1156. 

HIRE, 

bailments  for,  923  et  aeq. 

Bee  Bailments. 
HOLDING  OUT, 

partnership  by,  629. 

See  Pabtnebship. 
HOLIDAY, 

paper  maturing  on,  468. 

HOME8TEAD, 
defined,  1166. 
how  lost,  1166, 1201.  • 
priority  of  liens  over,  1166, 1214. 

HUSBAND  AND  WIFE, 
unity  of,  126. 

rights  of  husband  in  wife's  property,  127, 128,  1164. 
liability  for  wife's  antenuptial  debts,  131. 
liability  of  husband  for  wife's  necessaries,  132. 
agency  between,  132,  516. 
undue  influence  between,  182. 
can  not  be  co-partners,  688. 
estates  between,  1164,  1166. 
conveyances  between,  1183. 

See  Marriage;  Married  Women ;  Dower. 


IDIOTS, 

See  Insane  Persons. 

IGNORANCE, 

does  not  make  unlawful  contract  valid,  231. 

See  Fraud  ;  Mistake. 

ILLEGAL  CONTRACTS, 

generally  invalid,  191. 

may  be  contrary  either  to  positive  law  or  to  public  policy, 

192,209. 
contracts  contrary  to  positive  law,  193. 
contracts  contrary  to  statute,  194. 
8undav  contracts  in  general,  195. 
what  deemed  Sunday  contract,  196. 
ratification  and  delivery  under,  197.  * 

debts  paid  on  Sunday  discharged,  197. 
gambling  transactions,  198. 
dealing  in  futures,  198. 

securities  given  on  gaming  consideration,  198. 
money  lent  for  gamins,  199. 
recovery  from  stakeholders  and  winners,  200. 

Com.  Law— 38. 
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ILLEGAL  CONTRACTS— Continued. 

Usurious  Contracts. 
usury  defined,  201. 
what  contracts  nsarioos,  202. 
discounts,  203. 
compound  interest,  204. 
the  intent,  206. 

maritime  loans  and  other  hazardous  undertakings,  206. 
devices  covering  usury,  207. 
consequences  of  usury,  206. 

Contracts  Touching  Marriage. 
unlawful  restraints  upon  marriage,  210. 
separation  contracts,  211. 
marriage  brokage  contracts,  212. 

Unlawful  Bestraints  Upon  Trade. 
in  general,  213. 

reasonable  restraints  lawful,  214. 
interests  of  purchaser  considered,  215.      x 
no  artificial  limitations  as  to  space,  215. 
no  limitations  as  to  time,  216. 
what  restraints  valid  as  to  space,  217. 
consideration,  218. 

sales  of  patents,  and  trade  secrets,  219. 
cornering  the  market,  220. 
frauds  upon  auction  sales,  221. 
combinations  between  workmen  or  employers,  222. 

Agreements  Injuring  Public  Service. 
trafficking  in  offices.  224. 
compensation  of  public  officers,  225. 
assignment  of  salaries,  226. 
corrupting  public  officers,  227. 
lobbying  contracts,  227. 

Contracts  Affecting  Public.  Justice. 
maintenance  and  champerty,  228. 

frauds  on  public  justice  by  compounding  offenses  and  stifling 
prosecutions,  229. 

Effect  of  Illegality. 
where  contract  executory,  230. 
where  contract  executed,  230. 
ignorance  of  law,  231. 
ignorance  of  facts,  231. 
contract  severable,  232. 
illegality  past,  233. 

illegal  purpose  not  consummated,  233. 
effect  on  securities,  234. 
commercial  paper,  234,  445. 
conveyances  to  defraud  creditors,  235,  236. 
illegal  agency,  514. 
illegal  partnership,  636. 

See  Frauds  Upon  Creditors. 
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ILLEGAL  PARTNERSHIP, 
what  amounts  to,  636. 

ILLEGALITY, 

as  a  defense  to  commercial  paper,  445. 

IMPLICATION, 
agency  by,  522. 

IMPLIED  CONDITIONS, 
in  sales,  873. 

IMPLIED  CONTRACTS, 

defined  and  explained,  58, 59. 
from  express,  60. 

IMPLIED  WARRANTY, 

of  seaworthiness  in  marine-insurance,  1139. 

in  charter  party,  1151. 

implied  warranty  in  sales,  834,  835. 

See  Sales  of  Pebsonal  Property. 

IMPOSSIBILITY  OF  PERFORMANCE, 
usually  no  discharge,  314. 
exception  where  contract  contemplates  continued  existence 

of  person  or  thing,  314. 
act  of  God.  315. 
act  of  the  law,  316. 
caused  by  act  of  the  party,  332. 

IMPOSSIBLE  CONSIDERATION, 
how  affects  validity  of  contract,  76. 

IMPRISONMENT, 

constituting  duress,  189. 

IMPROVEMENTS, 
by  life  tenant,  1161. 

INCORPOREAL  PROPERTY, 
defined  and  distinguished,  26. 
personal  property,  26. 
may  be  pledged,  944. 
real  property,  1167. 

INCUMBRANCES, 

statements  as  to  in  insurance,  1068. 
covenant  against  in  deed,  1195. 
life  tenant  must  keep  down,  1161. 

INDEMNITY, 

agent's  right  to,  565. 

of  surety,  1050. 

how  measured  in  fire  insurance,  1113. 

INDENTURE, 
defined,  1245. 


/ 
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INDEPENDENT  PROMISES, 

8ee  Breach  of  Contract. 

INDORSEMENT, 

definition  and  kinds,  428,  429. 
of  negotiable  paper,  430. 
when  may  be  partial,  431. 
-what  it  warrants,  433. 
a  conditional  contract,  434. 
•effect  of  without  recourse,  435. 
who  may  make,  437. 
place  for,  439. 
restrictive,  440. 
irregular,  441. 

Eower  of  agent  to  make,  544. 
y  partner  after  dissolution,  701. 
distinguished  from  guaranty  and  suretyship,  1032. 

See  Negotiable  Contracts. 

INDORSERS, 

contract  of,  430,  1032. 
liability  of,  432. 
liability  a  conditional  one,  434. 
order  of  liability  of,  436. 

INFANTS, 

definition  and  general  principle,  98,  99. 

contracts  usually  voidable,  100,  105. 

bound  for  necessaries,  101. 

what  are  necessaries,  101,  102. 

what  are  not  necessaries,  103. 

other  binding  acts  and  contracts,  104. 

earnings  and  property,  104. 

void  and  voidable  contracts,  105. 

time  of  ratification  and  avoidance,  106. 

return  of  consideration  on  avoidance,  107. 

infant  can  not  ratify  in  part,  107. 

recovery  of  consideration  by  infant,  108,  109. 

adult's  rights  on  avoidance,  109. 

what  constitutes  ratification,  110,  111. 

what  constitutes  avoidance,  112. 

liability  for  torts,  113. 

bills  and  notes,  402. 

indorsement  of  infant,  437. 

appointment  of  agent  void,  515. 

infant  partners,  634. 

INJUNCTION, 

definition  and  examples,  45,  351* 
against  breach  of  contract,  351. 
to  stay  waste,  1162. 

INLAND  BILL  OF  EXCHANGE, 

defined,  384. 
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INNKEEPERS, 

inn  defined,  1023. 

duty  of  keeper  to  receive  public,  1024. 

guest  and  boarder  distinguished,  1025. 

liability  for  guests'  property,  1025.  -\ 

contracts  and  notices  limiting  liability,  1026. 

lien,  1027. 

INNOCENT  MISREPRESENTATIONS, 
effect  of,  173. 

INNOCENT  PURCHASERS, 

no  right  to  rescind  as  against,  179. 
rights  of  as  against  fraud,  179, 180. 

INSANITY, 
defined,  115. 

effect  upon  contracts,  115. 
contracts  of  insane  person  for  necessaries,  117. 
when  insanity  unknown,  118. 
lucid  interval,  118. 
contracts  of  lunatic  voidable,  119. 
unless  under  guardianship,  when  void,  120. 
torts  of  lunatics,  121. 
cause  for  dissolution  of  firm,  686. 
of  principal  or  agent  revokes  agency l  590,  591. 
effect  under  suicide  clause  of  life  policy,  1128. 
of  offerer  revokes  offer,  90. 

INSOLVENCY, 

does  not  discharge  contract,  318. 

when  that  of  buyer  revives  vendor's  lien,  859. 

when  buyer  must  disclose,  175. 

See  Stoppage  in  Transitu;  Bankruptcy. 

INSTALLMENTS, 

when  paper  payable  in  overdue,  461. 
payment  by  in  sales,  874. 

INSTRUCTIONS, 

agent  must  ordinarily  obey,  552. 
when  agent  may  disobey,  553. 

INSURABLE  INTEREST, 
what  constitutes,  1071. 
in  life  insurance,  1122. 

.  See  Fibb  Insurance;  Life  Insurance. 

INSURANCE, 
See  Life  Insurance ;  Fire  Insurance;  Accident  Insurance. 

INSURANCE  BROKERS, 
nature  of  duties  of,  605. 

INSURER, 

carrier  of  passengers  is  not,  1018. 
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INTENT, 

right  to  alter  contract  so  as  to  make  it  express,  326. 

INTENTION, 

in  interpretation  of  contracts,  264,  266. 

INTEREST, 

legal  rate,  201. 
as  damages,  201,  343. 
compound  is  not  usury,  204. 
rate  where  risk  is  hazardous,  206. 
what  rate  governs  after  maturity,  348. 
partner  can  not  charge  on  excess  of  capital,  647* 

See  Usury. 

INTERNATIONAL  LAW, 

distinguished  from  municipal  law,  4. 

INTERPRETATION  OF  CONTRACTS, 
oral  and  written  evidence,  261. 
effect  of  usage  and  custom,  258. 

Eurpose  and  necessity,  263. 
ow  words  construed,  264. 
whole  writing  construed,  266. 
what  writings  construed  together,  266. 
lawful  intention  presumed,  266. 
writing  prevails  over  printing,  267. 
against  whom  doubtful  words  construed,  268. 
construction  by  parties,  269. 
punctuation,  270. 
repugnant  clauses  discarded,  271. 
construction  restricted  to  object  of  contract,  272. 
construction  as  to  time,  282. 

See  Evidence  ;  Usage  ;  Tims. 

INTERSTATE  COMMERCE  ACT, 
rates  regulated  by,  1001. 

INTESTATE  SUCCESSION, 
title  through,  36. 

See  Descent. 

INVALID  CONTRACTS, 

parol  evidence  to  show,  264. 

INVOLUNTARY  ALIENATION, 
title  by,  1175. 

IRREGULAR  INDORSEMENT,  j 
effect  of,  441. 


JOINT  ESTATES, 

joint  tenancy  and  tenancy  in  common  distinguished,  1168. 
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JOINT  INDORSEES, 
are  jointly  liable,  436. 

JOINT  PROMISORS, 

mast  be  sued  together,  94. 

liability  where  promise  both  joint  and  several,  94. 

contribution  between,  94. 

JOINT  STOCK  COMPANY, 
legal  nature,  717. 
shares  in  transferable,  717. 
liability  of  members,  717. 
largely  superseded  by  corporations,  717. 

JUDGMENT, 
defined,  40. 
how  enforced,  41. 
in  what  sense  a  contract,  56. 

Eeculiarities  of,  56. 
mitation  of  actions  on,  56,  856. 
estoppel  by,  56,  317. 
merger  by,  56,  317. 
lien  of,  56. 

discharging  contract,  317. 
attorney's  lien  on,  622. 
power  of  partner  to  confess,  672. 

E 

KNOWLEDGE, 

of  dissolution  of  firm  equivalent  to  notice,  695. 


LAND, 

See  Real  Property;  Frauds,  Statute  of;  Vendor  and  Pub- 
chaser. 

LANDLORD  AND  TENANT, 
of  the  relation  in  general,  1227. 
tenant's  interest  a  chattel  real,  1227. 
not  subject  to  dower,  1227. 

The  Leaee. 
the  parties,  1228. 
what  may  be  leased,  1229. 
form  and  writing,  1230, 1245. 
the  term,  1231. 
words  of  leasing,  1232. 
description  of  premises,  1233. 
rent  and  reservation  of  rent,  1234. 
conditions  of  forfeiture  and  re-entry,  1235. 
lessor's  implied  covenants,  1236. 
lessee's  implied  covenants,  1237. 
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LANDLORD  AND  TENANT—  Continued. 
lessor's  express  covenants,  1238. 
covenant  to  repair,  1238. 
to  renew  lease,  1239. 
lessee's  express  covenants,  1240. 
covenant  to  pay  rent,  1240. 
how  affected  by  assignment  of  lease,  1240, 1249. 
how  affected  by  destruction  of  premises,  1240. 
covenants  touching  use  of  premises,  1242,  1235. 
against  assignment  and  subletting,  1243. 
covenant  to  pay  taxes,  1241. 
to  deliver  up  premises  in  good  repair,  1244. 
duty  where  premises  destroyed,  1244. 
execution  of  lease,  1245. 
writing  under  statute  of  frauds,  1245. 
sealing  and  recording,  1245. 

Assignment  and  Subletting. 
in  general,  1243,  1246. 
form  of  assignment,  1247. 
effect  of  assignment,  1248, 1249. 
effect  of  subletting,  1250. 

Termination  of  Lease.   ' 
by  forfeiture,  1252. 
by  surrender,  1253. 
by  eviction  of  tenant,  1254. 
summary  remedies,  1255. 
distress,  1255. 
tenancy  at  will,  1256. 
right  to  emblements,  1256. 
tenancy  from  year  to  year,  1256. 
termination  and  notice  to  quit,  1257. 

LAST  WILL  AND  TE8TAMENT, 
title  by,  1173.  t 

LATENT  DEFECTS. 

duty  of  seller  to  aiscloee,  175. 

LAW, 

is  a  system,  1.  \ 

different  meanings  of  the  word,  2. 
technical  or  positive  defined,  3. 
international  and  municipal  distinguished*  4. 
moral  basis  of  positive  law,  5. 
common  or  customary  law,  7. 
evidences  of  common  law,  9. 
effect  of  misrepresentation  of,  165. 
application  of  payments  by,  302. 
how  change  of  effects  contracts,  316. 
discharge  of  contracts  by  operation  of,  317,  318. 
inadequate  remedy  at,  350. 
of  place  where  contract  is  made,  375,  376. 
termination  of  agency  by,  587. 

See  Statutes  ;  Equit:. 
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LAW  MERCHANT, 

nature  and  source  of,  8. 

effect  on  assignment  of  contract,  249. 

LAW  OF  PLACE, 

See  Conflict  of  Laws. 

LAY  CORPORATION, 
nature  of,  722. 

LAY  DAYS, 
denned,  1152. 

See  Demurrage. 

LEA8E, 

See  Landlord  and  Tenant. 

LEGAL  OWNERSHIP, 
defined,  38. 

LEGAL  REMEDIES, 
in  general,  39. 
judgment,  40. 
execution,  41. 
attachment,  43. 

See  Equitable  Remedies. 

LEGAL  RIGHT, 
defined,  17. 

against  whom  available,  20. 
parting  with  as  a  consideration,  66. 

LEGAL  TENDER, 

creditor  may  demand,  290. 
what  is,  307. 

LETTER  OF  CREDIT, 

definition  and  nature  of,  1043. 

See  Guaranty  and  Suretyship,* 

LIABILITY  OF  SHAREHOLDERS, 
under  statutes,  785. 

LIEN, 

of  judgment,  56. 

effect  of  tender  upon,  312. 

effect  of  statute  of  limitations  upon,  355. 

defined,  566. 

general  and  particular  liens,  566. 

of  agents  generally,  566. 

of  partner,  704,  707. 

of  vendor  of  personal  property,  858. 

how  waived,  859,  860. 

statutory  liens,  860, 

of  bailees  generally,  912. 

of  finder,  916. 
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LIEN— Continued. 

distinguished  from  pledge,  942. 
of  vendor  of  land,  1177. 

Bee  Factors  ;  Brokers  ;  Attorneys  ;  Auctioneers  ;  Warehouse- 
men; Carriers;  Wharfingers;  Innkeepers;  Agisters; 
Liverymen;  Hire  of  Services;  Sales. 

LIFE  ESTATE, 
defined,  1161. 

See  Real  Property. 

LIFE  INSURANCE, 
forms  of,  1119. 
definition  and  nature,  1120. 
insurable  interest  in  lives,  1121. 
relationship,  1122. 
contractual  ties,  1123. 
representations  and  warranties,  1124. 
concealment, '  1 125. 
the  premiums,  1126. 

effect  of  non-payment  and  waiver,  1126. 
residence  ana  travel,  1127. 
death  by  suicide  and  in  violation  of  law,  1128. 
assignment  and  change  of  beneficiaries,  1129. 
notice  and  proofs  of  death,  1130. 
recovery  and  special  provisions,  1131. 

See  Accident  Insurance. 

LIGHTNING, 

damage  by  under  fire  policy,  1075. 

LIMITATIONS,  STATUTE  OF, 
in  general,  352. 

stale  claim  independent  of  statute,  353. 
effect  of  the  statute,  354. 
bars  remedy,  not  the  right,  854,  855. 
how  long  it  runs,  356. 
when  begins  to  run,  357. 
when  runs  from  demand,  357. 
rule  as  to  fraud  concealed,  360. 
against  open  mutual  account,  358. 
deposits  in  bank,  357. 
certificates  of  deposit,  357,  507. 
how  running  interrupted  or  postponed,  359. 
insanity,  or  infancy  of  plaintiff,  359. 
absence  of  plaintiff  or  defendant,  359. 
new  promise  or  acknowledgment,  361.  , 

sufficiency — writing,  362. 

Eart  payment,  363. 
y  whom  new  promise,  etc.,  must  be  made,  364. 

See  Adverse  Possession. 
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LIMITED  PARTNERSHIP, 

definition  and  purpose,  713. 

the  statutes,  713,  714. 

effect  of  non-compliance  with,  714. 

contribution  of  special  partner,  714. 

for  what  purposes  authorized,  714. 

general  partners  only  may  transact  business,  714. 

dissolution  and  renewal,  715,  716. 

LIQUIDATED  DAMAGES, 

for  breach  of  contract,  345,  346. 

LITERARY  PROPERTY, 
title  to,  31. 

LIVE  STOCK, 
carriers  of,  995. 

LIVERYMEN, 

duties  and  liabilities  of,  931,  939. 

See  Bailments. 
LOAN, 

not  presumed  from  payment  of  money,  298. 

gratuitous  bailment  distinguished  from,  914. 

nature  of  as  a  bailment,  922. 

LOBBYING  CONTRACTS, 
validity,  227. 

LOST  BILL  OR  NOTE, 

presentment  for  payment,  471.  v 

LOST  INSTRUMENTS, 
•  effect  of  loss  generally,  329. 

lost  certificate  of  stock,  751. 
recovery  on  lost  bill  or  note,  471. 

LOVE  AND  AFFECTION, 
as  a  consideration,  65. 

LUCID  INTERVAL, 

insane  person's  contract  made  during,  118. 

M 

MAIL, 

contracts  by,  91. 

where  notice  of  dishonor  may  be  given  by,  ^5,  477. 

time  and  manner  of  sending  notice  of  protest,  478. 

MAINTENANCE, 

definition  and  effect,  228. 

MAJORITY, 

in  partnership,  660. 
power  of  in  corporations,  754. 
adopting  by-laws  for  corporation,  756. 
homing  meetings  of  corporation,  759. 

See  Corporations  ;  Partnership. 
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MAKER,  - 

defined,  386. 

not  discharged  by  lack  of  demand  and  notice  of  dishonor,  467* 

MANAGEMENT  OF  CORPORATIONS, 

See  Corporations. 

MANDATE, 

as  species  of  bailment,  919. 

MARINE  INSURANCE, 
in  general,  1137. 
defined,  1138. 

implied  warranties  in,  1139. 
abandonment  and  constructive  total  loss,  1140. 

MARKETABLE  TITLE, 
defined,  1178. 

MARRIAGE, 

a  valuable  consideration,  66. 

effect  on  wife's  property,  127,  128. 

estates  arising  from,  129, 1164,  1165. 

agreements  in  consideration  of  must  be  written,  151. 

contracts  in  restraint  of,  210. 

of  female  principal  dissolves  agency,  596. 

of  female  partner  dissolves  firm,  688. 

See  Married  Women;  Husband  and  Wife;  Dower. 

MARRIAGE  BROKAGE  CONTRACTS, 
validity  of,  212. 

MARRIED  WOMEN, 

sources  of  law  as  to,  125. 

legal  existence  merged  during  coverture,  126. 

contracts  void  at  law,  127. 

contracts  at  law,  130. 

ante-nuptial  contracts,  131. 

necessaries  and  agency  therefor,  132. 

property  and  capacity  in  equity,  133. 

property  and  capacity  under  statutes,  134. 

as  parties  to  bills  and  notes,  403. 

indorsement  to,  438. 

as  partners,  634. 

acknowledgment  of  deed  by,  1201,  1204. 

See  Marriage;  Husband  and  Wife;  Dower. 

MASTER  AND  SERVANT, 
relation  of,  512. 

MATERIAL  FACTS, 
concealment  of,  174. 

MEASURE  OF  DAMAGES, 
in  special  cases,  848. 
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MERCHANDISE  BROKERS, 

See  Brno 

MERCHANTABLE,  ^^ 

meaning  of  in  sales  of  goods,  837. 


by  judgment,  56,  317. 
sealed  co 


MERGER, 
by  jndg 
by  seated  contract,  53, 317. 

MINERALS, 

grant  of,  1164. 

MINORS, 

See  Ihfastb. 

MISREPRESENTATION, 
elements  of  in  frand,  164. 
of  law  and  fact,  165. 
most  be  material,  167. 
most  be  relied  upon,  168. 
effect  of  means  of  knowledge,  169. 
as  to  cost  or  value,  170. 
to  whom  must  be  made,  171. 
when  available  against  bonajlde  holder,  449. 
in  insurance,  1078. 

MISTAKE, 

in  general,  155. 

usually  without  effect,  155. 

caused  by  other  party  may  be  fraud,  155. 

of  expression  corrected  in  equity,  157. 

of  intention  as  to  parties,  158. 

of  intention  as  to  subject-matter,  159. 

recovery  of  money  paid  under  mistake,  159. 

mistake  of  law  does  not  avoid  contract,  160. 

correction  by  parties,  324. 

when  available  against  bona  fide  holder,  449. 

MISTAKE  OF  LAW, 
effect  on  contract,  160. 

MISUSER, 

as  ground  for  dissolution  of  corporation,  803. 

MONEY, 

right  to  in  payment,  290. 

in  which  tender  must  be  made,  307. 

title  of  innocent  taker,  381. 

negotiable  instruments  must  be  payable  in,  994. 

power  of  partner  to  borrow,  670. 

MONTH, 

meaning  of  in  contract,  285. 

MORAL  LAW, 
nature  of,  2,  3. 
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MORAL  OBLIGATION, 

when  a  sufficient  consideration!  77. 

MORTGAGE, 

effect  of  dissolution  of  partnership  on,  697. 
distinguished  from  pledge,  942. 

MORTGAGES  OF  PERSONAL  PROPERTY, 
when  partner  may.  give,  670. 
definition  and  legal  nature,  878. 
in  equity  and  under  statutes,  879. 
distinguished  from  pledge  and  conditional  sale,  880. 
who  may  mortgage,  881. 
what  may  be  mortgaged,  882. 
form  ana  requisites,  883. 
description  of  property,  884. 
the  debt  secured,  886. 

for  more  than  debt  presumed  fraudulent.  885. 
registration  and  notice,  886. 
unnecessary  between  the  parties,  886. 
renewal,  887. 

possession  and  profits  of  mortgaged  property,  888. 
sale  by  mortgagor,  889. 
assignment  of  debt  and  mortgage,  890. 
discharge  of  mortgage,  891. 
payment,  tender  and  satisfaction  of  record,  891. 
rights  of  mortgagor  after  default,  892. 
redemption,  892. 

mortgagee's  rights  and  remedies  after  default,  893. 
may  sue  for  possession,  893. 
may  foreclose  in  equity,  894. 
may  sell  after  notice,  894. 
mortgages  of  stocks  of  goods,  895. 

MORTGAGES  OF  REAL  PROPERTY, 
in  general,  1208. 
definition  and  nature,  1209. 
common  law  and  equitable  theories  of,  1209. 
modern  doctrine  of,  1210. 
who  may  mortgage,  1211. 
what  may  be  mortgaged,  1212. 
form,  1213. 

oral  evidence  to  show  deed  a  mortgage,  1213. 
formalities  of  execution,  1214. 
the  debt  secured,  886,  1215. 
interest  of  mortgagor  before  breach,  1216. 
possession  of  mortgaged  premises,  1217. 
assignment  of  debt  and  mortgage,  1218,  1219. 
payment  and  tender,  1220. 
satisfaction  of  record,  1221. 
registration  and  priority,  1222. 
actions  to  redeem,  1223. 
foreclosure,  1224. 
power  of  sale  mortgages,  1225. 
deeds  of  trust,  1226. 


INDEX.  607 


[References  are  to  Sections.] 

MUNICIPAL  LAW, 
defined,  4. 

MUTUAL  ACCOUNT, 
when  outlawed,  868. 

MUTUAL  ASSENT, 

See  Offer  and  Acceptance. 

MUTUAL  PROMISES, 
as  a  consideration,  69. 

N 

.NAME, 

partnership  name,  658. 

See  Partnership. 

NAMES  OF  PARTIES, 
in  a  deed,  1186. 

NECESSARIES, 
definition  of,  102. 
infant  contracting  for,  102. 
what  are  and  what  are  not,  102,  103. 
contract  of  insane  person  for,  117. 
contract  of  drunken  person  for,  123. 
married  woman's  contract  for,  132. 

NEGLIGENCE, 

where  there  has  been  misrepresentation,  169. 
in  signing  commercial  paper,  180, 447,  448,  449. 
agreement  exempting  from,  223. 
in  drawing  check,  605. 
principal  liable  for  agent's,  574. 
liability  of  partner  for  to  firm,  710. 
in  bailments,  902,  911. 
carrier  stipulating  against  liability  for,  996. 
See  Bailments  ;  Cabbibbs  ;  Innkeepers  ;  Telegraphs. 

NEGOTIABILITY, 

defined  and  distinguished,  249,  381,  424. 
of  check,  498. 
of  guaranty,  1064. 

NEGOTIABLE  CONTRACTS, 

Nature  and  Elements. 
utility  and  importance,  380.  , 

what  instruments  usually  negotiable,  380,  382. 
bill,  note,  or  check  may  be  non-negotiable,  382. 
bills  of  exchange,  their  nature,  form  and  use,  383. 
foreign  and  inland  bills,  384. 
set  of  exchange,  385. 
signature  to  negotiable  instruments,  389. 
promissory  notes,  definition,  form  and  use,  386; 
checks,  definition,  form  and  use,  387. 
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NEGOTIABLE  CONTRACTS— Continued. 
negotiable  contracts  must  be  written,  389. 
should  not  be  sealed,  890. 
the  date,  891. 

promise  or  order  should  be  positive,  392. 
must  be  unconditional,  393. 
paper  payable  out  of  particular  fund,  393. 
must  be  payable  in  money,  394,  396. 
paper  payable  in  "current  funds, "  394. 
amount  must  be  certain,  396. 
effect  of  stipulations  for  attorneys'  fees,  exchange,  and  power 

to  confess  judgment,  395. 
variance  between  amount  in  words  and  figures,  395. 
must  be  for  money  only,  396. 
payee  must  be  certain,  397. 
must  contain  negotiable  words,  398. 
must  be  delivered,  399. 
instruments  delivered  in  blank,  400. 
parties,  401. 

infants  and  married  women* 402,  403. 
consideration  for  bills  and  notes,  405. 
lack  or  failure  of  no  defense  against  bona  fide  holder,  406. 
accommodation  paper  defined,  407. 
rights  of  parties  to,  407. 
revocation,  407. 
acceptance  of  bills,  408. 

Negotiation  and  Transfer. 
in  general,  423. 
transfer  by  delivery,  425. 
liability  of  transferrer  by  delivery,  426,  427. 
transfer  by  indorsement,  428. 
what  paper  must  be  so  transferred,  429. 
effect  of  transfer  of  such  paper  without  indorsement,  429. 
indorsement  in  full  and  its  effect,  429. 
indorsement  of  non-negotiable  paper,  430. 
partial  indorsement,  431. 
indorsement  in  blank  and  its  effect,  431. 
indorsees  contract,  433. 
conditional  upon  demand  and  notice,  434. 
indorsement  without  recourse,  435. 
parties  to  transfer,  437, 438. 
place  for  indorsement — allonge,  439. 
restrictive  indorsement,  440. 
irregular  indorsement,  441. 

Rights  of  Bona  Fide  Holders. 
in  general,  442. 
who  are  bona  fide  holders,  442. 
taking  free  from  defenses,  443. 
incapacity  of  parties  as  a  defense,  444. 
illegality,  445. 
forgery  and  alteration,  446. 
non-delivery,  447. 
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NEGOTIABLE  CONTRACTS—  Continued. 
blanks  wrongfully  filled  up,  448. 
mistake  and  misrepresentation ,  449. 
escrow  and  collateral  agreements,  450. 
duress,  451. 

fraud  in  consideration,  452. 
payment,  set-off  and  compromise,  453. 
mast  take  in  good  faith,  455. 
must  take  in  good  faith,  455. 
must  give  value,  456. 

what  constitutes  giving  value,  456,  457,  458. 
amount  of  recovery,  457. 
in  usual  course  of  Dusiness,  459. 
must  take  before  maturity,  460. 
when  paper  overdue,  461. 
burden  of  proof  as  to  bona  fides,  462. 

Presentment  and  Demand. 
presentment  for  payment,  in  general,  463. 
effect  of  failure  to  present,  463. 
by  whom  must  be  made,  464. 
<  .  to  whom  made,  465. 

Elace  of  presentment,  4Q6. 
our  of  presentment,  466. 
allowance  of  grace  and  computation  of  time,  468. 
day  of  presentment,  467,  469. 
formalities  of  presentment,  470. 
lost  bill  or  note,  471. 

Notice  of  Dishonor. 

necessity  for,  463,  472. 

by  whom  given,  473. 

to  whom  given,  474. 

on  what  day  must  be  given  or  sent,  475. 

when  may  be  by  mail,  475,  477. 

to  whose  benefit  inures,  476. 

to  what  postoffice  sent,  478. 

form  of  notice,  479. 

Protest. 
why  required,  480.  ' 

effect  as  evidence,  481,  485. 
what  paper  requires,  482. 
who  should  make,  483. 

noting  the  protest,  484.  » 

certificate  of  protest,  485. 
form  and  contents,  485. 
waiver  of  demand,  notice  and  protest,  486. 
indorsement  with  waiver,  486. 
excuses  for  lack  of  demand  and  notice,  487. 
partnership  paper,  668. 
corporations  as  parties,  778. 

See  Acceptance  of  Bills. 
Com.  Law— 39. 
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NEGOTIABLE  PAPER, 

power  of  agents  to  issue,  544. 
effect  of  pledge  of,  947,  964,  965. 

NEGOTIABLE  WORDS, 
what  are,  398. 

NEW  PROMISE, 

effect  on  statute  of  limitations,  361,  362. 

NOMINAL  DAMAGES, 

for  breach  of  contract,  344. 

NOMINAL  PARTNER, 
liability  of,  635. 

NON-DELIVERY, 

vendee's  remedy  for,  870. 
by  bailee,  excuse  for,  911. 
by  carrier  ^excused  for,  1008. 

NON-EXISTENT  THINGS, 
sale  of,  813. 

NON-NEGOTIABLE  PAPER, 
may  be  assigned,  381. 
effect  of  indorsement,  430. 

NON-TRADING  FIRM, 
nature  of,  664. 

NON-USER, 

as  ground  for  disolution  of  corporation,  804. 

NOTARY  PUBLIC, 

must  protest  commercial  paper,  483. 

NOTE, 

See  Promissory  Note. 
NOTICE, 

of  assignment,  246. 

of  dishonor  of  note  or  bill,  472,  et  seq. 

to  agent,  573. 

to  agent  of  revocation  of  his  authority,  584. 

of  revocation  of  agency,  585. 

of  restriction  on  partner's  powers,  644. 

to  partner  notice  to  firm,  674. 

of  restrictions  on  partner's  powers,  679. 

to  dissolve  partnership  at  will,  684. 

of  dissolution  of  partnership,  694,  695,  696. 

of  calls,  736. 

of  corporate  meetings,  765. 

of  sale  under  pledge,  960. 

by  carrier  of  arrival  of  goods,  1005. 

limiting  innkeeper's  liability,  1026. 

of  acceptance  of  guaranty,  1043. 

when  required  of  default  of  principal,  1045. 

of  loss  under  fire  policy,  1100. 
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NOTICE—  Continued. 

of  death  under  life  policy,  1130. 

of  accident  under  accident  policy*  1136. 

of  unrecorded  deed,  1206, 1207. 

by  possession  unner  unrecorded  deed,  1207. 

to  tenant  to  quit,  1257. 

See  Negotiable  Contracts  ;  Partnbbship.        i 

NOTICE  OF  PROTEST, 
necessity  for,  472. 
who  should  give,  473. 
who  entitled  to,  474. 
time  of,  475. 

to  whose  benefit  it  enures,  476* 
mode  of  giving  notice,  477. 

by  mail.  477.  v 

where  should  be  sent,  478. 
form  and  requisites  of,  479. 
waiver  of,  486. 

NOTICE  TO  QUIT, 

when  necessary  to  terminate  tenancy,  1257. 

NOVATION, 
defined.  277. 
valid  without  writing,  1039. 


OBLIGOR, 
defined,  54. 

OCCUPANCY, 

effect  on  right  to  property,  29.  , 

OFFER  AND  ACCEPTANCE. 

agreement  in  contract  results  from,  80. 
requisites  of  offer,  81.  ' 

how  acceptance  manifested,  82. 
must  be  communicated,  83. 
implied  from  silence,  84. 

must  be  unconditional  and  correspond  with  offer— counter- 
proposal, 85. 
may  prescribe  time,  place  and  manner  of  acceptance,  86. 
lapses  with  expiration  of  reasonable  time,  87. 
must  be  unconditional  while  offer  open,  87. 
continuing  offers,  88,  89. 

when  may  be  withdrawn  before  acceptance,  89. 
manner  of  revocation — death,  insanity,  90. 
offers  by  mail  and  telegraph,  91,  92. 
when  contracts  by  mail  and  telegraph  complete,  91,  92. 
offers  to  public,  how  made  and  withdrawn,  93. 
acceptance  of  offers  to  public,  93. 
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OFFICERS, 

See  Corporation  ;  Agency. 

OPEN  POLICY, 
defined,  1111. 

OPERATION  OF  LAW, 

discharge  of  contracts  by,  317,  318,  320. 
termination  of  agency  by,  587. 

ORAL  EVIDENCE, 

See  Evidence. 

ORDINARY  NEGLIGENCE, 
defined,  902. 

See  Negligence.;  Bailments. 

OSTENSIBLE  PARTNER,  / 

defined,  035. 

OVERCHECKS, 

validity  and  effect  of,  504. 

See  Checks;  Banks. 

OVERDUE  PAPER, 
what  is,  460,  461. 
rights  of  indorsers  of,  474. 
when  check  deemed,  501. 

OWNERSHIP, 

how  right  of  qualified,  27. 

how  acquired,  28. 

is  legal  or  equitable,  38. 

See  Peopekty  Title. 

P 

PARENT  AND  CHILD, 

right  of  parent  to  child's  earnings  and  property,  104. 
presumption  of  undue  influence  between,  182. 

PAROL, 

when  agents  may  be  appointed  by,  521. 

PAROL  EVIDENCE, 

defined,  251. 

See  Evidence. 
PART  PAYMENT, 

when  no  satisfaction,  though  received  in  full  of  account,  73, 
366,  367. 

effect  of,  292. 

creditor  not  bound  to  accept,  308. 

effect  under  statute  of  limitations,  363,  364. 

as  waiver  of  demand  and  notice,  486. 

under  statute  of  frauds,  820. 

upon  right  to  stop  in  transitu,  864. 
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PART  PERFORMANCE, 

effect  under  statute  of  frauds,  149, 820. 

PARTIAL  INDORSEMENT, 
when  there  may  be,  431. 

PARTICULAR  LIEN, 
defined,  566. 

See  Lien. 

PARTIES, 

construing  contracts,  269. 

to  bills  and  notes,  401. 

to  pledge,  943.  -^ 

to  contract  of  guaranty  and  suretyship,  1033. 

to  contract  of  fire  insurance,  1067. 

to  deeds,  1183. 

names  of  in  a  deed,  1186. 

to  lease,  1228. 

PARTIE8  TO  CONTRACTS, 
at  least  two  required,  94. 
competency  and  incompetency  defined,  95. 
rendering  performance  impossible,  332. 

See  Alien  Enemies;  Corporations;  Infants;  Insanity;  Mar- 
ried Women;  Joint  Promisors. 
PARTNERS,  v 

when  stockholders  liable  as,  790. 

See  Partnership. 
PARTNERSHIP, 

Nature  and  Formation. 

signing  bills  and  notes,  404,  668. 

utility  and  purpose,  624. 

definition  and  characteristics,  625. 

business  and  legal  views  of  compared,  626. 

leading  incidents,  627. 

what  acts  constitute  a  partnership,  628. 

partnership  as  to  third  parties  by  holding  out  or  estoppel, 
629,  630,  631. 

liability  of  partner  by,  632. 

parties,  633. 

infants  and  married  women,  as  partners,  634. 

classes  of  partners,  635. 

illegal  partnership,  636. 

Articles  of  Copartnership. 
form  and  requisites  of  contract,  637. 
what  should  be  expressed— construction,  638. 
altering  or  abandoning  provisions,  638,  663. 
provisions  as  to  time,  639. 
firm  name,  640. 
nature  of  business,  641. 
books  and  accounts,  642. 

capital,  interest,  salaries  and  subsistence,  643,  647. 
profits  and  losses,  643. 
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PARTNERSHIP—  Continued. 

articles  silent,  equality  presumed,  643. 
restrictions  on  powers  of  partners,  644. 
suretyship  prohibited,  645. 
arbitration  clause,  646. 
option  to  dissolve  on  notice,  648. 
valuation  of  shares  on  dissolution,  649. 
provisions  as  to  good  will,  650. 
•continuance  after  death,  651. 

Firm  Capital  and  Property* 
need  not  be  money,  652. 
distinguished  from  advances,  652. 
time  and  skill  not  capital,  652. 
what  partnership  property,  653,  712. 
nature  of  partner's  share,  653. 
property  of  partners  distinguished,  654. 
partnership  real  estate,  655. 
how  held,  655. 

when  deemed  personalty,  656. 
good-will  defined,  657. 
provisions  as  to  in  articles,  650. 
as  assets,  657. 
firm  name  and  right  to  use,  658.  • 

Bights  and  Duties  Inter  Se. 
good  faith  required,  659. 

accounting,  disclosure,  competition  with  firm,  659. 
power  of  majority,  660. 

Power  of  Partners  to  Bind  Firm. 
partner  general  agent  of  firm.  661. 
power  measured  by  scope  of  business,  662. 
usage  as  an  element,  663. 

trading  and  non-trading  firms  distinguished,  664. 
admissions  of  partner,  665. 
submission  to  arbitration,  666. 
assignment  for  creditors,  667. 
partner  in  non-trading  firm  can  not,  668,  670. 
partner  in  trading  firm  may  borrow  and  issue  commercial 

paper,  668,  670. 
accommodation  paper,  669. 
suretyship,  669. 

borrowing  power,  pledge  and  mortgage,  670. 
power  to  buy,  671. 
confession  of  judgment,  672. 
power  as  to  debts,  673. 
notice  to  partner,  674. 
power  to  sell,  675. 

power  as  to  sealed  instruments,  676. 
employment  of  servants  and  agents,  677. 
ratification  of  unauthorized  acts,  678. 
restrictions  on  ordinary  powers,  679.  • 
third  parties  must  have  notice,  679. 
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PARTNERSHIP—  Continued. 

effect  of  dissent  of  one  or  more  partners,  680.   i 
liability  of  firm  for  torts  and  frauds,  681. 
extent  of  liability  on  contract,  682. 
liabilities  and  rights  of  retiring  partner,  682. 

Dissolution  and  Winding  Up, 
dissolution  by  mutual  consent,  683. 
by  notice  where  partnership  at  will,  684. 
of  partnership  for  fixed  time,  686. 
liability  of  partner  withdrawing,  685. 
dissolution  t>y  decree  of  court,  886. 
dissolution  by  death,  687. 
by  marriage,  688. 
by  war,  6&. 

sale  of  firm  property  or  interest  of  partner,  690. 
bankruptcy  or  assignment  of  partner  or  firm,  691. 
completion  of  enterprise,  692. 
purchase  by  partners  of  co-partner's  share,  693. 

Notice  of  Dissolution. 
when  any  why  required,  694,  696. 
to  whom  and  now  given,  696. 

survivors  only  entitled  to  wind  up  business,  698*      ' 
power  as  to  debts,  699. 

Effect  of  Dissolution. 
power  to  dispose  of  assets,  700. 
on  powers  of  partners  in  general,  697,  701. 
new  debts  ana  contracts,  701. 
to  perform  unfulfilled  contracts,  702. 
to  remove  bar  of  statute  of  limitations,  703. 

Distribution  oj  Assets. 
nature  of  partner's  lien,  704. 
when  gives  partnership  creditors  priority,  706* 

Sriority  of  individual  creditors,  706. 
istribution  between  partners,  707. 
advances,  708,  711. 
extra  compensation,  709. 
secret  pronts,  negligence,  fraud,  710. 
order  of  distribution,  711. 
loss  of  capital,  how  borne,  711,  712. 
where  one  partner  contributes  skill  only,  712. 
where  use  of  property  contributed,  712. 
compared  with  corporation,  724. 

See  Limited  Partnership. 

PARTY  WALL, 

definition  and  nature  of,  1168. 

PASSENGER, 

See  Carriers  of  Passengers. 

PA8T  CONSIDERATION, 

will  not  support  contract,  74. 
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PATENT  RIGHT, 

nature  as  property,  31. 

most  be  assigned  by  writing,  164. 

restraints  in  sales  of,  219. 

PAYEE, 

certainty  as  to  in  bill  or  note,  397. 

PAYMENT,  '  j 

recovery  of  money  paid  tinder  mistake,  159, 160.  1 

defined,  289. 

in  what  medium,  290. 

in  counterfeit  money  or  forged  paper  a  nullity,  291. 

effect  of  partial,  292. 

by  bill  or  note,  293,  294,  295,  296 . 

by  post,  297. 
,    receipt  as  evidence  of,  298, 

possession  of  bill  or  note  as  evidence  of,  298. 

whether  money  paid  presumed  loan  or  payment,  298. 

application  of  payments,  299. 

application  by  debtor,  300. 

application  by  creditor,  301. 

application  by  the  law,  302. 

set-off  and  recoupment  analogous  to,  303. 

no  defense  against  bona  fide  holder,  453. 

authority  of  agent  to  receive,  539,  543. 

effect  on  right  of  stoppage  in  transit,  864. 

when  condition  precedent  in  sales,  873. 

for  goods  sold  on  installment  plan,  874. 

of  debt  discharges  mortgage,  891,  1220. 

by  principal  releases  suretv,  1058. 

by  surety,  effect,  1050,  1057,  1058. 
See  Part  Payment  ;  Pledge  ;  Tender  ;  Accord  and  Satisfaction  ; 

Presentment  for  Payment. 

PAYMENT  OF  CHECKS, 

duty  of  bank  in  reference  to,  502. 

PENALTY, 

distinguished  from  liquidated  damages,  345. 

PERFORMANCE, 

See   Discharge   of  Contract    by    Performance;    Payment; 

Tender. 

PERSONAL  PROPERTY, 
defined,  24. 

power  of  agents  to  sell,  538. 
when  becomes  treated  as,  656, 1156. 
power  of  partner  to  sell,  675. 
sales  of,  806. 
mortgage  of,  878. 

description  of  in  chattel  mortgage,  884. 
what  kinds  of  may  be  pledged,  944. 

See  Fixtures  ;  Crops  ;  Frauds,  Statute  of. 
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PERSONS, 

may  mean  corporations)  718. 

PLACE, 

law  of  what  governs  contract,  375,  et  seq. 
for  making  presentment  for  payment,  466. 

PLEDGE, 

power  of  agent  to  make,  638. 

factor  can  not  make,  800. 

by  partner,  670. 

distinguished  from  chattel  mortgage,  880. 

Formation  of  Contract. 
right  to  vote  pledged  stock,  762. 
in  general,  940.  C 

definitions,  041. 

distinguished  from  lien  and  mortgage,  042. 
the  parties,  043, 
what  may  be  pledged,  943,  944. 
delivery  essential  to,  945. 
executory  agreements,  945. 
effect  as  to  creditors  of  pledgor,  945. 
what  constitutes  delivery  in,  946. 
bills  and  notes,  947. 
shares  of  stock,  948. 
pledgee  must  retain  possession,  949. 

Bights  and  Liabilities  of  Parties. 
the  debt  secured,  950. 
care  required  of  pledgee,  951. 
rights  of  pledgee— special  property,  952. 
suits  by  pledgee,  953,  954. 
rights  and  duties  as  to  increase  and  profits,  954. 
reimbursement  for  expenses,  955. 
assignment  of  pledge,  956. 
re-pledge,  966.  4 

rights  and  liabilities  of  pledgee  of  stock,  762,  957,  977. 
pledgee  of  life  policy,  1129. 

Discharge  and  Enforcement. 
suit  for  the  debt,  958. 
judgment  does  not  release  pledge,  958. 
effect  of  attaching  pledge,  958. 
sale  must  be  by  auction,  958. 
sale  by  pledgee,  959. 
demand  and  notice,  960. 
sales  under  powers,  961. 
pledgee  can  not  purchase,  961. 
foreclosure  in  equity,  962. 
surplus  and  deficiency,  963,  964. 
pledgees  of  negotiable  paper,  964. 
can  not  sell  except  under  power,  964. 
suit,  equities,  amount  of  recovery,  964, 
must  be  diligent  in  collecting,  965. 
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PLEDGE— Continued. 

remedies  of  pledgee  of  stock,  966. 

extinguishment  by  payment  and  tender,  967. 

loss  or  destruction  of  pledge,  967. 

statute  of  limitations,  967. 

by  surrender  of  possession,  949,  967. 

POLICY  OF  INSURANCE, 
in  general,  1087. 
title  and  incumbrances,  1088. 
assignment  of,  1092,  1129. 
open  and  valued  policies,  1110. 

8ee  Fire  Insurance;  Life  Insurance, 

POSITIVE  LAW, 
defined,  3. 
moral  basis  of,  5. 
contracts  against,  198. 

POSSESSION, 

change  of  in  sale,  828. 
under  unrecorded  deed,  1207. 
of  mortgaged  premises,  1217. 

See  Mortgage;  Pledge;  Lien. 

POST, 

payment  by,  297. 

POWER  ^COUPLED  WITH  AN  INTEREST, 
definition  and  effect,  579,  687,  588. 

POWER  OF  SALE, 
in  pledge,  961,  964. 

PRECEDENTS, 
effect  on  law,  9. 

PREFERENCES, 

permitted  by  common  law,  289. 

avoid  composition,  289. 

effect  where  carrier  makes,  1000. 

PREFERRED  STOCK, 
dividends  on,  798. 

PREMIUM, 

definition  of,  1074. 
in  life  insurance,  1126. 

See  Fire  Insurance  ;  Life  Insurance. 

PRESENTMENT  FOR  ACCEPTANCE, 
of  bill  of  exchange,  410,  411. 
by  whom  should  be  made,  412. 
to  whom  should  be  made,  418. 
place  of,  414. 
time  of,  415,  416. 
manner  of,  417. 
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PRESENTMENT  FOR  PAYMENT, 
in  general,  463. 
by  whom  most  be  made,  464. 
to  whom  mast  be  made,  465. 
place  and  hoar  of,  466. 
day  of,  467.  i 

computation  of  time,  468. 
days  of  grace,  468. 

of  paper  due  on  demand,  469*  v 

formalities  of,  470. 
of  lost  bill  or  note,  471. 
waiver  of,  486. 

PRESENTMENT  OF  BILL  OF  EXCHANGE, 
manner  of,  417. 

PRESENTMENT  OF  CHECK, 
when  mast  be  made,  500. 

See  Negotiable  Contracts  ;  Checks. 

PRE8UMPTI0NS, 
of  payment,  208. 
against  stale  debt,  353. 
as  to  nature  of  deposit  in  bailments,  915. 

See  Evidence. 
PRICE, 

in  sale,  811. 

PRIMARY  RIGHTS, 
definition  of,  18. 

PRINCIPAL, 

See  Agency  ;  Guaranty  and  Suretyship. 

PROFESSIONAL  AGENTS, 
a  class  of  agents,  513. 

PROFITS, 

when  principal  entitled  to  agent's,  551. 
distribution  of  in  corporation,  791. 
those  made  oot  of  pledge,  954. 

PROFITS  AND  LOS8, 

dividing  in  a  partnership,  643. 

PROMISE, 

is  consideration  for  promise,  67,  69. 
mutual  must  be  mutually  binding,  69. 

PROMISSORY  NOTE, 

payment  by,  293,  294,  295. 

definition  and  use,  386. 

should  not  be  sealed,  890. 

date  of,  391. 

must  contain  positive  promise,  392. 

must  be  payable  in  money,  394. 
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PROMI8SORY  NOTE—  Continued. 
certainty  as  to  payee,  397. 
parties  to,  401, 402,  403. 
infant  as  maker  of,  402. 
'married  women  as  makers  of,  408. 
consideration  of,  405. 
bona  fide  holder  of,  406. 
notice  of  dishonor,  472,  et  seq. 
guaranty  of  negotiable,  1064. 

See  Negotiable  Contract*. 

PROMISSORY  WARRANTY, 
-    in  insurance,  1060. 

PROMOTER8, 

definition  and  liabilities,  728,  729. 

PROOFS, 

of  payment,  how  made,  208. 
of  loss  under  fire  policy,  1100,  et  teg. 
of  death  under  life  policy,  1130. 
under  accident  policy,  1138. 

PROPERTY, 
right  of,  21. 
subjects  of,  22. 

definition  and  basis  of  right  of,  23. 
classes  of,  24. 

real  and  personal  distinguished,  24. 
corporeal  and  incorporeal,  26. 
how  right  of  ownership  acquired,  28,  et  seq. 
how  qualified,  27. 
how  occupancy  affects  right  to,  29. 
title  to  by  accession  or  confusion,  30. 
title  by  creation,  31. 
joint  ownership,  37. 
legal  and  equitable  ownership,  38. 
power  of  corporation  to  hold,  775. 
ships  as,  1147. 

See  Personal  Property;  Real  Property;  Corporeal  Property; 

Incorporeal  Property. 

PROTEST, 

definition  of,  480. 
why  required,  481. 
what  paper  requires,  482. 
who  should  make,  483. 
noting,  484. 
certificate  of,  486. 
waiver  of,  486. 

See  Negotiable  Contracts  ;  Notice  op  Protest. 

PROXY, 

voting  stock  by,  761. 


INDEX.  621 

[References  are  to  Sections,"] 

PUBLIC,  A  .       ,Ma 

duty  of  innkeepers  to  receive,  1024. 

PUBLIC  AGENTS, 
authority  of,  586. 

PUBLIC  AUTHORITY, 

liability  of  earner  for  loss  caused  by,  ww. 

PUBLIC  ENEMIES, 

liability  of  carrier  for  loss  caused  by,  991. 

PUBLIC  JUSTICE, 

validity  of  contract  affecting,  zzs. 
frauds  upon,  229. 

PUBLIC  OFFICES, 
trafficking  in,  224. 

PUBLIC  OFFICERS, 

contract  to  increase  compensation,  225. 
assignment  of  salaries,  226. 
contracts  corrupting,  227. 

PUBLIC  POLICY,  in    no  oil*    i 

contracts  touching  marriage  relation,  111,  112,  210.  J 

definition  of,  209. 
restraint  of  trade,  213.  . 

trafficking  in  public  offices  against,  224. 
champerty  and  maintenance  againBt,  228. 

See  Illegal  Contracts. 

PUBLIC  SALES,  -    ,      ,i    #  991 

validity  of  combinations  m  fraud  or,  nu 

PUBLIC  WAREHOUSE 

nature,  duties  and  liability  of,  933. 

PUFFING, 

at  auction  sales,  olo. 

PUNCTUATION,  ^ 

effect  in  construing  contracts,  270. 

PURCHASER  FOR  VALUE, 

See  Bona  Fide  Purchaser. 

Q 

QUALIFIED  ACCEPTANCE, 

See  Acceptance  op  Bills. 

between  partners  as  cause  for  dissolving  firm,  686. 

QUASI  CONTR ACT,  % 

defined  and  explained,  59. 
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QUIET  ENJOYMENT, 

covenant  for  in  deeds,  1193. 
implied  covenant  for  in  lease,  1236. 

QUITCLAIM  DEED, 
definition  of,  1184. 

See  Dkjcd. 

QUORUM, 

at  shareholders'  meeting,  759. 
at  directors'  meeting,  769. 

R 

RAILROAD, 

delivery  by  to  consignee,  1005. 

See  Carriebs  of  Goods  ;  Carriers  of  Passengers. 

RAISED  BILL  OR  CHECK, 

party  paying  may  recover  excess,  421,  505. 

RATIFICATION, 

by  infant  of  contracts,  107. 

what  constitutes  by  infant,  110. 

of  contract  by  drunken  person,  124. 

of  Sunday  contract,  197. 

of  altered  contract,  327. 

of  agency,  523. 

principal  can  not  ratify  in  part,  526. 

what  amounts  to  by  principal,  527. 

when  exonerates  agent,  554. 

parol  of  sealed  contract  by  partner  binds  firm,  676. 

of  unauthorized  act  of  partner,  678. 

See  Agency  ;  Infancy  ;  Insanity. 

REAL  PROPERTY, 

In  General. 
definition  and  nature,  24,  1153. 
corporeal  and  incorporeal,  26,1154. 
sufficiency  of  contract  for  sale  of,  147. 
specific  performance  of  contract  to  convey,  350. 
governed  by  law  of  place  where  located,  378. 
power  of  agents  to  sell,  538. 
of  partnership,  655. 
corporeal  real  property—land,  1154. 
what  passes  by  £rant  of  land,  1154. 
property  or  use  in  water,  1154. 
diverting  stream  or  flowing  land,  1154. 
crops,  trees,  herbage,  1155. 
fixtures  defined,  1156. 
between  granfor  and  grantee,  mortgagor  and  mortgagee,  heir 

and  executor,  1156. 
between  landlord  and  tenant,  1156. 
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REAL  PROPERTY—  Continued.  i 

incorporeal  real  property,  1157. 
ways,  party  -walls,  1158. 

Estates  in  Real  Property. 

in  general,  1159. 

estate  in  fee  simple,  1160. 
r     fees  tail,  1160,  note.   t 

estates  for  life,  1161. 

life  tenant  must  keep  down  incumbrances,  llol. 

repairs  by  life  tenant,  1161. 

waste,  1162. 

emblements,  1163. 

estate  arising  out  of  marriage,  1164. 

curtesy,  1164. 

dower,  1165. 

homestead,  1166,  1201. 

estates  for  years,  1227. 

estates  urion  condition,  1169. 

forfeitureWd  re-entry,  1169. 

equitable  estates,  1170. 

joint  estates,  1168. 

estates  in  partnership,  655. 

Title  to  Real  Property. 

definition  and  ultimate  source,  1171. 

title  by  descent,  1172. 

by  will,  1173. 

by  adverse  possession,  1174. 

by  involuntary  alienation,  including  title  by  eminent  domain, 
and  at  execution,  judicial  and  tax  sales,  1175. 

by  voluntary  alienation,  1176  et  seq. 

title  by  deed,  1181,  et  seq. 
See  Vendob  and  Purchaser;  Deeds;  Mortgages;  Title;  Land- 
lord and  Tenant. 

RECEIPT, 

right  of  debtor  to  demand,  309. 

how  far  evidence  of  payment,  253,  298. 

in  sale,  819. 

bill  of  lading  as,  982. 

RECEIVERS, 
definition.  46. 

not  bonajlde  holders  of  commercial  paper,  459. 
when  appointed  for  firm,  698. 

RECITAL8, 

effect  in  bill  of  lading,  984. 

RECONVEYANCE, 
of  land,  1205. 

RECORDING, 
See  Registration  ;  Deeds  ;  Mortgages  ;  Conditional  Sales. 
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RECOUPMENT, 
definition,  803. 

RECOURSE, 

indorsement  without,  435. 

REDEMPTION, 

See  Mortgage;  Pledge. 

REFORMATION  OF  CONTRACTS, 
when  will  be  decreed,  46  157. 

REGISTRATION, 

o!  transfer  of  shares,  748,  750. 
of  conditional  sale,  875. 
of  chattel  mortgage,  886. 
of  deeds,  1206. 
of  mortgage,  1222. 
of  lease,  1245. 

REIMBURSEMENT, 
agent's  right  to,  565. 

REINSURANCE, 
defined,  1072. 
gives  insurable  interest,  1072. 

RELEASE, 

under  seal,  when  required,  366, 369. 
of  principal  discharges  surety,  1059. 
of  co-surety,  1062. 

REMEDIAL  LAW, 
definition  of,  19. 

REMEDIAL  RIGHTS, 
definition  of,  18. 

REMEDY, 

must  usually  be  by  action,  39. 

against  fraud,  177. 

for  breach  of  contract,  341. 

by  what  law  governed,  379. 

on  subscriptions  to  stock,  739. 

for  ultra  vires  acts,  779. 

for  breach  of  warranty,  840,  871. 

of  vendor  in  sales,  851. 

vendee's  for  non-delivery,  870. 

vendee's  for  breach  of  warranty,  871. 

of  mortgagor  in  chattel  mortgages,  892. 

of  mortgagee  in  chattel  mortgage,  893. 

upon  pledge  of  stock,  966. 

where  carrier  charges  excessive  freight,  1013. 

incident  to  mortgages,  1223. 

between  landlord  and  tenant,  1255. 

See  Damages;  Specific  Performance  ;  Injunttvov  ;  r>.:r?rv 
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RENEWAL  OF  LEASE, 
covenant  for,  1239. 

RENT, 

definition  of,  1234. 

RENUNCIATION, 

breach  of  contract  by,  831. 

REPAIRS, 

duty  of  life  tenant  as  to,  1161. 

See  Landlord  and  Tenant. 

REPRESENTATIONS, 

of  agent  bind  principal,  572. 

in  insurance  distinguished  from  warranty,  1078. 

in  fire  insurance  contract,  1081. 

effect  of  in  life  insurance,  1124. 

in  accident  insurance,  1135. 

REPUGNANT  CLAUSE, 

may  be  stricken  from  contract,  271. 

RESALE, 

remedy  of  seller  by,  856,  869. 

when  and  how  exercised,  857. 

effect  of  during  transit  upon  seller's  right  of  stoppage,  866. 

RESCISSION, 

limit  of  right  of  for  fraud,  178. 

when  amounts  to  discharge  of  contract,  278. 

waiver  of  right  to,  340. 
See  Discharge    of  Contract;    Fraud;    Infancy;    Insanity; 

Duress. 
RESERVATIONS, 

in  deeds,  1192. 

RESTRAINT  OF  TRADE, 

validity  of  contract  in,  213,  214,  215,  216. 

time  and  place  as  affecting  contract  in,  216,  217. 

consideration  for  contract  in,  218. 

RESTRICTIVE  INDORSEMENT, 
what  is,  440. 

RETIRING  PARTNER, 

rights  and  liabilities  of,  682,  694,  696. 

REVOCATION, 

of  accommodation  paper,  407. 
of  check,  502. 
of  agency,  578. 

RIGHTS, 

legal,  defined,  17. 
primary  and  remedial,  18. 
in  rem  and  in  personam,  20,  21. 

See  Legal  Rights 
Com.  Law — 40. 
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SAFETY  DEP08IT  COMPANY, 
nature  of  liability,  032. 

SALE  OF  PERSONAL  PROPERTY, 
delivery  by  installments,  339. 
o!  shares  of  stock,  746. 

Nature  and  Formation  of  Contract, 
definition  and  nature,  806. 
executory  and  executed  sales,  806,  807. 
parties,  808. 

thief  or  finder  as  vendor,  809. 
fraudulent  purchasers  as  vendors,  810. 
the  price,  811. 
what  may  be  sold,  813. 
same— specific  chattels,  future  goods,   things  non-existent, 

812,  813. 
the  effect  of  the  statute  of  frauds,  814,  et  seq. 

When  the  Title  Passe*. 
in  sale  of  specific  chattels,  821. 
chattels  not  specific,  822. 
portion  of  uniform  mass,  823. 
same — the  elevator  cases,  824. 

Soods  ordered  from  a  distance,  825. 
delivery  to  carrier,  825,  845. 
title' presumed  to  pass  when  delivered  to  carrier,  825,  845. 
.   retaining  right  of  disposal,  826. 
goods  shipped  c.  o.  d.,  826. 

delivery  as  against  third  parties  and  presumptions  from  sel- 
ler's retention  of  possession,  827. 
what  change  of  possession  required,  828. 

Warranties  in  Sales. 
doctrine  of  caveat  emptor,  830. 
warranty,  definition  and  nature,  831. 
consideration  for,  832. 
express  and  implied  warranties,  833. 
when  oral  or  implied  excluded  by  express  or  written,  833. 
implied  warranty  of  title,  834. 
implied  warranty  of  quality  where  vendor  is  manufacturer, 

835. 
of  conformity  with  sample,  836. 
goods  sold  by  description,  837. 
fitness  for  particular  purpose,  838. 
express  warranty  of  quality,  839. 
remedies  for  breach,  840,  871. 

Performance  of  Contract. 
in  general,  841. 
seller's  duty  to  deliver,  842. 
when  duty  arises,  843. 
place  of  delivery,  844. 
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SALE  OF  PERSONAL  PROPERTY—  Continued. 
time  of  delivery,  846,  847. 
quality  and  quantity,  848.  | 

buyers  duty  to  accept,  849. 
evidence  of  acceptance,  849. 
payment,  and  effect  of  bargain  for  credit,  850. 

Seller9 8  Remedies— Lien  and  Stoppage  in  Transitu. 
where  goods  delivered  seller  may  sue  for  price,  862. 
damages  where  goods  not  delivered,  854,  855. 
resale,  856. 

when,  where  and  how  made,  857. 
lien,  858. 

delivery  or  credit  as  a  waiver,  859,  860. 
when  revives,  859. 
payment  extinguishes  lien,  860. 
statutory  liens,  861. 

stoppage  in  transitu,  nature  and  effect,  862,  869. 
who  may  stop  goods,  863. 
price  must  be  unpaid,  864. 
effect  of  part  payment,  864. 
goods  must  be  in  transit,  865. 
when  deemed  in  transit,  865. 
effect  of  resale  during  transit,  866. 
effect  of  transfer  of  bill  of  lading,  866,  986. 
insolvency  of  buyer,  867. 
how  exercised,  868. 
notice  to  stop  and  duty  of  carrier,  868. 
effect  of  stoppage,  869. 

Buyer* s  Remedies, 
actions  for  non-delivery,  870. 
damages,  870. 
breach  of  warranty,  871. 
right  of  inspection,  871. 

rescission  for  breach  of  warranty  or  condition,  871. 
rescission  for  deceit,  871. 
damages  for  breach  of  warranty,  871. 
duty  of  carrier  as  to,  1009. 

See  Conditional  Sales  ;  Frauds,  Statute  of. 

SALES  ON  TRIAL, 
nature  of,  877. 

See  Conditional  Sales. 

SALE8  OF  GOODS  TO  ARRIVE, 
nature  of,  875. 

See  Conditional  Sales. 

SAMPLE, 

goods  sold  by,  836. 

SATISFACTION  OF  MORTGAGE, 

See  Mortgage. 
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SEAL, 

definition  and  requisites,  54. 

effect  on  consideration,  54,  64. 

effect  on  bill  or  note,  390. 

when  necessary  in  appointing  agent,  519. 

corporation  may  have,  783. 

not  required  on  chattel  mortgage,-  883. 

deed  requires,  1202. 

See  Sealed  Contracts. 

SEALED  CONTRACTS, 
peculiarities  of,  51,  64. 
now  made,  54. 
how  discharged,  275. 
agent  executing,  539. 
power  of  partner  as  to,  676. 

See  Contracts. 

SEAWORTHINESS, 

warranty  of  in  marine  insurance,  1139, 

defined,  1151. 

implied  warranty  by  shipowner,  1151. 

SECRET  PROFITS, 

partner  must  account  for,  710. 

SECRETARY  OF  CORPORATION, 
duties,  of,  774*. 

8EIZIN, 

covenant  of,  1194. 

SERVANTS, 

when  forfeit  right  to  pay,  280. 
distinguished  from  agents,  572. 
power  of  partner  as  to,  677. 

See  Agency. 
SERVICES, 

hire  of  as  bailment,  929. 

SET  OF  EXCHANGE, 
when  issued,  385. 

SET-OFF, 

-     as  against  assignee,  245, 246. 
defined,  303. 
as  a  defense  against  bona  fide  holder  of  commercial  paper,  453. 

SHAREHOLDERS, 

liability  to  creditors,  785,  et  seq. 
receiving  back  capital,  789. 
partnership  liability,  790. 
dividends  a  debt  due  to,  794. 

See  Corporations. 
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SHARES  OF  STOCK, 
definition  of,  731. 
payment  for,  737. 

In  what  payment  for  should  be  made,  738. 
form  of  certificate  for,  744. 
sale  and. transfer  of H 746. 
form  for  assignment  of,  747. 
registry  of  transfer  of,  748. 
bona  fide  purchasers  of,  751. 
held  in  trust,  752. 
pledge  of,  948. 

rights  and  liabilities  of  pledgee  of,  957. 
remedies  upon  pledge  of,  906. 

See  Corporations  ;  Pledge. 

SHIFTING  RISK, 

in  fire  insurance,  1112. 

SHIPPING, 

scope  of  the  law  of,  1146. 

ships  as  property,  1147. 

general  ship  and  contract  of  affreightment,  1149. 

perils  excepted  by  bill  of  lading,  1149. 

chartered  ship  and  charter  party,  1150. 

implied  warranty  of  seaworthiness,  1151. 

lay  days  and  demurrage,  1152. 

See  Employment  of  Ships. 

SIGNATURE, 

under  statute  of  frauds,  145, 146. 
sufficiency  of  to  negotiable  contract,  389. 

SILENCE, 

acceptance  of  contract  implied  from,  84* 

SILENT  PARTNER, 
liability  of,  635. 

SIMPLE  CONTRACTS, 
elements  of,  61. 
how  discharged,  274. 
authority  of  agents  to  make,  548. 

SLIGHT  NEGLIGENCE, 
liability  for,  902. 

SOLE  CORPORATION, 
nature  of,  722. 

SPECIAL  ACT, 

formation  of  corporation  by,  726* 

SPECIAL  AGENT, 
authority  of,  513. 

SPECIAL  AUTHORITY, 
of  agents,  532. 
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SPECIAL  PARTNERS, 

See  Limited  Partnership. 

SPECIAL  PROPERTY, 
of  bailee,  906. 
of  pledgee,  952. 
of  carrier,  1011. 

SPECIAL  WARRANTY, 
effect  of,  1198. 

SPECIALTY, 

See  Ssalrd  Contracts. 

SPECIFIC  PERFORMANCE, 

equity  may  grant,  46,  349. 

of  contract  under  statute  of  frauds,  150. 

nature  of  remedy,  349. 

general  principle  governing,  349,  350. 

of  sale  of  personal  property,  350,  351,  871. 

of  contracts  for  sale  of  land,  350. 

of  partnership  agreement,  685. 

STAKES  AND  STAKEHOLDERS, 
rights  in  reference  to,  200. 

STALE  DEBT, 

common  law  as  to,  853. 

STALE, 

defined,  3. 

STATE  LAWS, 

relative  authority  of,  15. 
distinguished  from  federal  laws,  15. 

STATUTE  OF  FRAUDS, 

See  Frauds,  Statute  op. 

STATUTE  OF  LIMITATIONS, 

See  Limitations,  Statute  of. 

STATUTES, 

part  of  written  law,  12. 
defined,  14. 
effect  on  prior  law,  16. 
making  contracts  illegal,  194. 

STOCK  BROKER,  ' 

liability  of,  605. 

STOCK  COMPANY, 

See  Joint  Stock  Company  ;  Corporations 

STOCK  CORPORATIONS, 

formation  and  nature  of,  723. 

STOCK  DIVIDEND, 

when  may  be  declared,  795. 
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STOCKHOLDERS, 

See  Corporations  ;  Shareholders. 

STOCK8  OF  GOODS, 

validity  of  mortgage  of,  895. 

STOPPAGE  IN  TRANSITU, 
in  sales,  862. 

who  may  exercise  right  of,  865. 
effect  on  other  remedies,  869. 
excusing  delivery  by  carrier,  1009. 

SUB-AGENTS, 

when  may  be  employed,  528. 
effect  of  employment  of,  529. 
rights  against  principal,  568. 
revocation  of  authority  of,  592. 

See  Agency. 

SUBLETTING, 

See  Landlord  and  Tenant. 

* 

SUBMISSION, 

See  Arbitration. 

SUBROGATION, 
denned,  1055. 

when  surety  entitled  to  right  of,  1055,  1056. 
when  insurer  entitled  to,  1116. 

SUBSCRIPTIONS, 

mutual  to  common  object  as  consideration,  68. 

SUBSCRIPTIONS  TO  STOCK, 
in  what  may  be  paid,  738. 
remedies  on,  739. 
defenses  to,  740,  742. 
express  conditions  in,  741. 
cancellation  of,  743. 
release  of  subscriber,  743.^ 
creditors  may  reach  unpaid,  788. 

SUBSTANTIVE  LAW,  [ 

definition  of,  19. 

SUICIDE, 

effect  in  life  policy,  1128. 

SUNDAY, 

contracts  made  on,  196,  196, 197. 

how  regarded  in  computation  of  time,  288. 

last  day  of  grace  falling  on,  468. 
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SURETY, 

when  entitled  to  subrogation,  1055,  1056. 

discharge  by  payment,  1058,  1059. 

effect  of  extension  of  time  to  principal,  1060. 

SURETYSHIP, 

partner  can  not  bind  firm  by  contract  of,  669. 
by  partner,  prohibition  of  in  articles,  645. 
distinguished  from  guaranty,  1032. 

See  Guaranty  and  Suretyship. 

SURRENDER  OF  LEASE, 
effect  of,  1253. 

T 

TAXES, 

as  between  landlord  and  tenant,  1241. 

TELEGRAPH, 
contracts  by,  92. 

TELEGRAPHS  AND  TELEPHONES, 
not  common  carriers,  1028. 
must  serve  all  alike,  1028. 
contracts  limiting  liability  of  telegraph  company,  1029. 

TELLER, 

may  certify  check,  496. 

TENANCY  AT  WILL, 
definition  of,  1256,  1257. 

TENANCY  FROM  YEAR  TO  YEAR, 
definition  of,  1256,  1257. 

TENANCY  IN  COMMON, 
definition  of,  1168. 

See  Elevator  Cases. 
TENANT, 

See  Estate  for  Life;  Landlord  and  Tenant. 

TENDER, 

defined,  304. 

of  property,  305. 

when  must  be  kept  good,  906. 

in  what  medium,  307. 

the  amount,  308. 

must  be  unconditional,  309. 

mode  of,  310. 

time  and  place  of,  311. 

on  liens,  312. 

effect  upon  liens,  312. 

waiver  of  defects  in,  313. 

on  right  of  stoppage  in  transitu,  869. 

effect  on  mortgage,  880,  891,  1220. 
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TERM  OF  OFFICE, 

of  directors  of  corporation,  767. 

TERMINATION  OF  AGENQY, 

See  Agency. 

TERMINATION  OF  LEASE, 
by  lapBe  of  time,  1251. 
forfeiture  for  breach  of  condition,  1252. 
by  surrender,  1253. 
by  eviction,  1254. 

See  Landlord  and  Tenant. 

TERMS, 

explaining  those  in  contract,  257,  259,  260. 

TESTATOR, 

competency  of,  1173. 

TESTIMONIUM  CLAUSE, 
in  deeds,  1200. 

THIEF, 

can  give  no  title,  29,  809. 
exception  to  rule,  809. 

THIRD  PERSON, 

liability  of  principal  to,  569. 
partnership  as  to  by  estoppel,  629. 
delivery  as  against  in  sale,  827. 

THREATS, 

effect  on  validity  of  contracts,  184. 

TIME, 

of  acceptance  of  offer,  87,  88. 

as  affecting  contract  in  restraint  of  trade,  216. 

when  of  essence  of  contract,  282. 

of  performance  where  contract  silent,  283. 

contracts  for  the  payment  of  money  on  demand  or  on  call, 

283. 
express  provisions  as  to  time,  284. 
year,  month,  fraction  of  a  day,  285,  286. 
meaning  of  "  until,"  "  between,"  287. 
for  making  tender,  311. 
for  presenting  bill  for  acceptance,  415,  416. 
for  making  presentment  for  payment,  466,  467,  468. 
computing  on  bills  and  notes,  468. 
of  maturity  of  bills  and  notes,  468. 
for  notice  of  protest,  475. 
for  presenting  check,  500. 
efflux  of  terminating  agency,  577. 
provision  as  to  in  partnership  articles,  639. 
for  delivery  by  seller,  846. 
termination  of  lease  by  lapse  of,  1251. 

See  Grace,  Days  op. 
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TITLE, 

explained,  28. 
how  acquired,  38. 
by  occupancy,  29. 
by  accession  and  confusion,  90.  * 
by  creation,  31. 
by  gift.  32. 
by  will,  33,  1173. 
by  intestate  succession,  34, 1172. 
by  escheat,  34. 
by  contract,  34,  35. 
various  methods  of  acquiring,  36. 
when  agent  may  retain,  567. 
what  passes  in  sale,  821. 
implied  warranty  of,  834. 
warranty  of  in  sale,  834. 
bailee  can  not  dispute  bailor's,  907. 
insured  bound  to  disclose,  1088. 
covenants  for,  1193. 
See  Real  Property  ;  Sales  of  Personal  Property. 

TITLE  INSURANCE, 
definition  of,  1144. 

TITLE  TO  REAL  PROPERTY, 

See  Real  Property. 
TORTS, 

definition,  17. 

liability  of  infant  for,  113. 

liability  of  insane  persons  for,  121. 

damages  for,  347. 

of  principal  for  agent's,  574. 

liability  for  those  of  single  partner,  681. 

liability  of  partners  for,  681. 

of  corporation  for,  784. 

TRADE, 

contract  in  restraint  of,  213,  et  seq. 

See  Illegal  Contracts. 
TRADE  MARK, 

nature  of,  21. 

how  title  to  acquired,  31. 

TRADE  SECRETS, 

restraints  in  sales  of,  219. 

TRADING  AND  NON-TRADING  FIRMS, 
powers  of  partners  in,  664. 

TRANSFER  OF  STOCK, 
how  effected,  747. 
form  for,  747. 
registry  of,  748. 

cancellation  of  old  certificate,  749. 
issue  of  new  certificate,  749. 
effect  of  failure  to  register,  750. 
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TRAVELING  SALESMEN, 

power  to  receive  payment,  639. 

TREASURER  OF  CORPORATION, 

duties  of,  774. 

TREATIE8, 

part  of  written  law,  12. 

TREES, 

as  real  property,  1156. 

TRUST, 

denned,  38, 1170. 

shares  of  stock  held  in,  752. 

TRUST  DEED, 
nature  of,  1226. 

TRUST  FUND  DOCTRINE, 

as  applied  to  capital  stock,  787. 

TRUSTEES, 

validity  of  gifts  to,  183. 


u 

ULTRA  VIRES  ACTS, 
defined,  doctrine  of,  776. 
effect  of,  777. 
what  acts  are,  778. 
remedies  for,  779. 

See  Corporations. 

UNCONSTITUTIONAL  LAW, 
definition  and  effect,  15. 

UNDISCLOSED  PRINCIPAL, 
liable  when  discovered,  570. 

UNDUE  INFLUENCE, 
defined,  181. 

presumption  of  between  husband  and  wife,  182. 
same,  parent  and  child,  182. 
same,  trustee,  attorneys,  etc.,  183,  623. 

UNIVERSAL  AGENT, 
defined,  513. 

UNRECORDED  DEED, 

See  Deed;  Registration. 
UNTIL, 

meaning  of  in  contract,  287. 

UNWRITTEN  LAW, 
nature  and  source,  7. 
in  America,  11. 


I 

I 
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USAGE, 

may  be  shown  to  explain  contract,  258,  259. 
may  annex  term  to  contract,  258,  260. 
must  be  lawful  and  reasonable,  261. 
must  be  consistent  with  express  terms  of  contract,  261. 
mast  be  known,  262. 
effect  on  authority  of  agent,  533. 
effect  on  powers  of  partners,  662,  663. 

See  Evidence. 

USUAL  COURSE  OF  BU8INES8, 

I  _  who  is  holder  of  commercial  paper  in,  459. 

USURY, 

effect  on  contract,  201. 
when  contract  is  usurious,  202. 
when  discount  is  not,  203. 
compound  interest  is  not,  204. 
what  necessary  to  constitute,  205. 
rule  where  risk  is  hazardous,  206. 
devices  to  cover,  207. 
consequences  of,  208. 

See  Illegal  Contracts. 


VACANCY, 

clause  against  in  fire  policy,  1095. 
what  constitutes,  1095. 

VALUABLE  CONSIDERATION, 

defined  and  distinguished  from  good  consideration,  65,  66, 
1187. 

See  Consideration. 
VALUE, 

whether  statements  of  are  fraud  or  warranty,  165, 170,  839. 

VALUE  RECEIVED, 

sufficient  to  express  consideration,  144,  1041. 

VALUED  POLICY, 
defined,  1110. 

VENDOR  AND  VENDEE, 
dividends  as  between,  796. 

VENDOR  AND  PURCHASER  OF  LAND, 

form  of  contract— statute  of  frauds,  147,  1177. 

object  of  contract  to  convey,  1176. 

effect  of  contract  in  equity,  vendor's  lien,  1177. 

recording,  1177. 

the  estate  and  title,  1178. 

furnishing  abstract  and  examining  title,  1179. 

preparation  and  form  of  deed,  1180. 
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W 

WAGER, 

See  Illegal  Contracts 

WAGER  POLICY, 

legality,  1070, 1121, 1123. 

WAIVER, 

of  rights  under  contract,  274. 

of  defects  in  tender,  313. 

of  right  to  rescind  contract,  340. 

indorsement  with,  486. 

of  right  to  rescind  for  breach  of  warranty,  871. 

of  notice  and  proofs  of  loss  in  insurance,  1105. 

of  forfeiture  by  landlord,  1252. 

WAR, 

effect  on  contracts,  96. 
excusing  demand  and  notice,  487. 
effect  on  agency,  597. 
dissolves  firm,  689. 

WAREHOUSE  RECEIPTS, 
definition  and  use,  936. 
negotiability,  936. 

WAREHOUSEMEN, 
defined,  931. 
carrier  as,  1005,  1009. 
nature  of  contract,  932. 
regulation  of  storage  rates,  983. 
bonded  warehouse,  934. 
duty  to  use  care,  935. 
receipts  of,  936. 
charges  and  lien,  937. 
as  forwarders,  938. 

WARRANTY, 

power  of  agent  to  sell  with,  541. 

of  authority  by  agent,  575. 

in  sales,  830. 

definition  and  nature,  831. 

consideration  to  support,  832. 

kinds  of,  833. 

implied  in  sales,  834. 

express  warranty  in  sale,  839. 

remedies  for  breach  of,  840. 

vendor's  remedy  for,  871. 

by  bailor  who  lets  for  use,  926,  927. 

in  insurance,  1077. 

distinguished  from  representation,  1078. 

what  constitutes,  1079. 

kinds  of,  1080. 


638  INDEX. 

[References  are  to  Sections,] 

WARRANTY—  Continued. 

effect  of  in  life  insurance,  1124. 

in  accident  insurance,  1185. 

in  marine  insurance,  1139. 

covenant  of  in  deed,  1196. 

effect  of  special  warranty,  1198. 
See  Fire  Insurance;    Life   Insurance;    Marine   Insurance; 

Sales  of  Personal  Property. 

WARRANTY  DEED, 

See  Deed. 

WASTE, 

definition,  1162. 
WATER, 

See  Real  Property. 

WATER  CARRIERS, 

delivery  by,  1006. 

WATERED  STOCK, 
validity,  737. 

WAY8, 

as  real  property,  1157. 

WHARFINGERS, 
defined  931. 
rights  and  liabilities,  939. 

WIFE, 

See  Husband  and  Wife;  Marriage;  Married  Women 
WILL, 

defined,  33, 1173. 

WITHOUT  RECOURSE, 
indorsement,  435. 

WITNESSES, 

requirement  of  in  deeds,  1203. 

WOMEN, 

when  of  age,  98. 

WORDS, 

how  understood  in  contract,  264. 

WORDS  OF  INHERITANCE, 
in  a  deed,  1189. 

WORKMEN, 

combinations  between,  222. 

WRITING, 

contracts  that  must  be  in,  136. 
sufficiency  of  within  statute  of  frauds,  143 
when  contract  regarded  as  in,  252,  253,    ' ' 
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WRITING—  Continued. 

when  infant  mast  ratify  by,  110. 

taking  case  oat  of  statute  of  limitations,  362. 

when  acceptance  most  be  in,  420. 

when  agent  mast  be  appointed  by,  520. 

sufficiency  of  in  sale,  818. 

when  contract  of  guaranty  and  suretyship  must  be  in,  1035. 

land  mast  be  conveyed  by,  1181,  1182. 

See  Deed  ;  Frauds,  Statute  of. 

WRITTEN  CONTRACT, 

can  not  be  orally  contradicted,  251,  252. 
effect  of  loss  of,  329. 

See  Evidence;  Frauds,  Statute  of. 

WRITTEN  LAWS, 

definition  and  classes'  of,  12. 

WRONGS, 

definition  and  kinds.  17. 


YEAR, 

contract  not  to  be  performed  in,  152. 
meaning  of  in  contract,  259,  285. 

YEAR8,  E8TATE  FOR, 
definition,  1227. 


Whole  Number  of  Pftffee,  634* 


PRACTICAL 

CASES  AND  QUESTIONS  FOR  QUIZ  AND 

REVIEW 

OK 

SPENCER'S  COMMERCIAL  LAW. 


LAW  IN  QENERAL. 

1.  Define  law  in  its  narrow  or  proper  sense — the  sense  in 
which  yon  are  studying  it. 

2.  By  what  authority  is  such  law  enforced  ? 

3.  What  is  meant  by  moral  law,  and  how  is  it  enforced  ? 

4.  What  do  you  understand  by  common  or  customary  law,  and 
from  whence  is  oar  common  law  derived  ? 

5.  What  are  the  evidences  of  the  common  law  ? 

6.  What  is  equity  ? 

7.  Of  what  does  written  law  consist  in  this  country  ? 

8.  What  is  meant  by  the  term  unconstitutional  as  applied  to 
a  law? 

9.  Define  property  or  the  right  of  property  ? 

10.  Into  what  two  classes  is  property  divided  ? 

11.  State  some  of  the  reasons  why  it  is  important  to  distinguish 
between  real  and  personal  property. 

12.  Distinguish  between  choses  in  possession  and  choses  in 
action. 

25— Com.  Law  '    ' 


2  LAW    IN    GENERAL. 

13.  Are  there  other  kinds  of  incorporeal  personal  property  be* 
aides  choses  in  action,  strictly  speaking?   If  so,  give  an  example. 

14.  Tell  what  is  meant  by  title,  and  state  four  methods  by 
-which  title  may  be  acquired. 

15.  Through  what  means  or  agency  most  legal  remedies  nsnaHy 
be  sought ? 

v  16.  By  what  means  is  the  judgment  of  court  for  money  dam- 
ages commonly  enforced  ? 

17.  What  are  exemption  laws,  and  what  is  their  policy  and 
purpose? 

18.  What  is  the  nature  of  attachment  and  of  garnishment  and 
how  do  they  differ  ? 

10.  State  what  is  meant  by  injunction,  and  give  an  example  of 
its  use. 


CONTRACTS. 

1.  (a)  Define  a  contract  and  distinguish  between  an  executed 
and  executory  contract,  (ft)  Distinguish  between  sealed  and 
simple  contracts,  (e)  Tell  how  a  sealed  contract  is  made,  (d) 
Distinguish  between  express  and  implied  contracts,  (a)  What 
is  the  difference  between  a  contract  implied  in  fact  and  one  im- 
plied by  law?    (f)  Give  the  elements  of  a  simple  contract. 

2.  A  sells  to  B  all  the  wheat  in  a  certain  bin  and  agrees  to 
keep  it  for  A's  accommodation  until  the  following  day.  In  the 
meantime  the  wheat  is  burned,  without  A's  fault.    Does  the  loss 

fall  upon  A  or  B  ? 

* 

3.  X  makes  a  deed  in  favor  of  Y,  but  says  nothing  about  it 
and  locks  it  away  in  his  safe.  X  dies,  and  the  deed  is  found 
among  his  papers.    Can  Y  claim  any  rights  by  virtue  of  it? 

4.  A  son  employs  a  lawyer  to  contest  his  father's  will  without 
saying  anything  about  fees  or  compensation  to  the  attorney.  The 
attorney  prosecutes  the  contest  diligently  and  skillfully.  May  he 
recover  for  his  services,  and  if  so,  how  much? 

5.  A  daughter  remains  in  her  father's  household  after  reach- 
ing her  twenty-first  year,  receiving  the  same  support  and  being 
treated  upon  the  same  footing  as  before.  Nothing  having  been 
said  about  the  matter,  is  she  entitled  to  charge  for  such  domestic 
services  as  she  was  previously  accustomed  to  render?  See  Geary 
v.  Geary,  67  Wis.  248 ;  Tyler  t>.  Burrington,  39  Wis.  376. 

6.  A  owes  B  a  sum  of  money,  but  by  mistake  in  computation 
pays  B  more  than  is  his  due.  Has  A  a  remedy  to  recover  the  ex- 
cess?   See  Needles  v.  Burke,  81  Mo.  573. 


(3) 


CONTRACTS. 


CONSIDERATION. 


1.  (a)  Distinguish  between  good  and  valuable  considerations. 
(6)  Is  marriage  a  valuable  consideration  ?    Frank's  Appeal,  69 


Pa.  St.  190.  ♦>*' 


2.  A  father  intending  to  make  his  son  a  gift  of  the  amount 
gives  his  note  to  the  latter,  payable  in  sixty  days.  At  the  ma- 
turity of  the  note  the  father  refuses  to  pay.  Has  the  son  a 
remedy  on  the  note  ?      ';    \ 

3.  The  owner  of  certain  boilers  gave  another  party  permission 
to  weigh  them,  on  the  latter's  promise  to  return  them  in  good 
condition.  What  consideration  was  there  for  the  borrower's 
undertaking  to  return  them  safe  ?  Bainbridge  v.  Firmstone,  8 
Ad.  &  E.  743,  s.  c.  Law  Ld.  Cas.  Simp.  29. 

4.  A  wishes  to  borrow  money  of  B,  who  agrees  to  lend  it,  pro- 
vided C  will  guarantee  A's  note  for  the  amount.  C  thereupon 
makes  the  guarantee.  What  consideration  is  there  for  C's  under- 
taking? Leonard  v.  Vandenburg,  8  Johns.  (N.  Y.)  29. 

5.  A,  without  fraud  or  other  wrong,  agrees  in  writing  to  sell 
certain  land  for  one-half  its  value.   Is  he  bound  by  the  contract?  "^<^ 

6.  A  agrees  to  sell  and  B  to  take  and  pay  for  certain  goods  at 
a  certain  time  and  place.  What  is  the  consideration  for  the 
promise  to  each  party  ? 

7.  A  and  B  are  engaged  in  a  controversy  growing  out  of  an 
honest  difference  as  to  the  grade  and  quality  of  certain  wheat, 
supplied  by  A  to  B,  and  which  B  claims  was  not  as  warranted. 
To  put  an  end  to  the  dispute,  and  to  avoid  a  law-suit,  A  gives  B 
his  note  for  $50  in  full  settlement.  What  is  the  consideration 
for  the  note  ?  Clark  v.  Turn  bull,  47  N.  J.  Law  265. 

8.  A  sells  goods  to  B  without  warranty  and  receives  the  price.  j 
Afterward  B  expresses  himself  as  dissatisfied  with  the  goods  and  ■ 
A  agrees  to  warrant  them  free  from  certain  defects.    Is  A  bound 

by  his  warranty  ?    Summers  v.  Vaughan,  35  Ind.  323. 

9.  A  debt  is  barred  by  a  discharge  in  bankruptcy.  The  bank- 
rupt, becoming  prosperous,  makes  a  promise  to  one  of  his  credit- 
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ore  to  pay  the  amount  of  a  debt  so  barred  or  discharged.  Is  the 
new  promise  binding?  What  is  the  consideration  for  it?  Allen 
v.  Ferguson,  18  Wall.  1 ;  St.  John  v.  Stephenson,  90  111.  82. 

10.  A  party  gave  his  note  for  shares  in  a  certain  company  > 
working  under  patents  supposed  to  be  valuable.  Later  inven- 
tions made  these  patents  worthless,  and  the  stock  of  the  company 
became  of  no  value.  Could  the  purchaser,  in  the  absence  of 
fraud,  defend  against  payment  of  his  note  in  the  hands  of  the  one 
from  whom  he  bought  the  stock  ?    Gore  v.  Mason,  1JB  Me.  84. 


OFFER  AND  ACCEPTANCE. 

1.  A  offers  to  meet  B  at  a  certain  time  and  place,  in  order  that 
they  may  attend  the  theater  together.  B  accepts  the  offer,  bat 
fails  to  keep  the  appointment.    Is  he  liable  to  A  ? 

2.  The  payee  of  a  note  agrees  with  the  maker  that  he  will  ex- 
tend it  at  maturity  if  the  maker  desires,  no  time  of  extension 
being  mentioned,  Is  the  payee  bound  by  his  promise  to  ex- 
tend?   V«1    J'^.'**1"    .<*    »»•."*  -t- J. \.-i. 

3.  A  by  letter  offers  B  a  certain  sum  for  doing  certain  carpen- 
ter work.  B  determines  to  accept  and  buys  material  with  which 
to  do  the  work,  but  before  be  does  anything  to  communicate  his 
acceptance  to  A,  the  latter  notifies  B  that  the  offer  is  withdrawn. 
Can  B  recover  of  A  for  trouble  and  expense  ?  White  v.  Corlies, 
46  N.  Y.  467.  ?  '  r 

4.  A  offers  by  letter  to  sell  B  2,000  to  5,000  tons  of  iron  rails 
at  a  certain  price.  B  answers  ordering  1,200  tons.  Must  A  either 
fill  the  order,  or  pay  damages  ?"■'•. 

5.  A  party  offers  to  sell  goods  at  a  certain  price  provided  an 
order  from  them  is  sent  by  return  mail.  The  offeree  neg- 
lects to  answer  for  two  days  and  then  accepts.  Is  the  seller 
bound  ?    Maclay  v.  Harvey,  90  111.  528. 

6.  A,  without  receiving  anything  of  value  for  holding  his  offer 
open,  gives  B  an  option  to  purchase  certain  property  within  one 
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week  at  a  price  named.    At  the  end  of  three  days,  A  notifies  B 

that  the  offer  is  withdrawn.    Can  B  still  accept  within  the  week 

v„     and  hold  A  boand?    Dickinson  v.  Doods,  L.  R.  2  Ch.  Div.  463; 

Minneapolis,  etc.,  R.  R.  v.  Columbus  Rolling  Mill,  119  U.  S.  149. 

7.  An  offer  to  sell  goods  is  sent  by  mail  and  is  promptly  ac- 
cepted by  a  letter  properly  addressed  and  post-paid.  Before  the 
letter  of  acceptance  has  been  received  by  the  offering  party,  bat 
after  it  was  mailed,  the  offering  party  mailed  a  letter  retracting 
his  offer.  Is  there  any  contract  ?  How  would  the  case  stand  if  the 
letter  of  withdrawal  had  been  received  by  the  offeree  before  he 

-  < ,  mailed  his  acceptance  ?  How  would  it  stand  if  the  letter  of  with- 
drawal had  been  received  by  the  accepting  party  after  the  ac- 
ceptance was  mailed,  bat  before  it  had  been  received  by  the 
offering  party?  Tayloe  v.  Insurance  Co.,  9  How.  (17.  8.)  390; 
Wheat  t>.  Cross,  31  Md.  99.  , 

8.  A,  whose  wife  is  in  a  burning  hotel,  offers  $1,000  to  any  one 
who  will  bring  her  out,  dead  or  alive.  A  bystander,  at  the  peril 
of  his  life,  brings  out  her  dead  body.  Can  he  recover  the  money  ? 
Reif  v.  Paige,  55  Wis.  496. 

9.  The  defendant,  by  advertisement  in  the  Chicago  Becord, 
offered  a  definite  reward  for  information  of  the  whereabouts  of  a 
certain  person.  No  longer  having  an  interest  in  the  matter,  he 
published  in  the  same  paper,  for  an  equal  length  of  time  and 
with  equal  prominence,  a  retraction  of  the  offer.  After  this,  X, 
who  knew  of  the  offer  bat  not  of  its  retraction,  procured  the  in- 
formation. Can  he  recover  the  reward  ?  Shuey  v.  United  States, 
92  IT.  S.  7a  7L* 


PARTIES  TO  CONTRACTS. 

1.  A  subject  of  Spain  sold  to  an  American  citizen,  prior  to  Hie 
Spanish-American  war,  a  large  quantity  of  tobacco  on  credit. 
The  debt  was  due  when  the  war  broke  out.  Could  it  be  recovered 
by  suit  during  the  war?  Could  it  be  recovered  afterward?  Don* 
lop  v.  Ball,  2  Cranch  180^* »  "ly.^ 

\ 


PARTI E8   TO   CONTRACTS. 


2.  Who  does  the  common  law  deem  infants  or  minors,  and        ,      ' 
state  what  statatory  change  has  been  made  in  some  of  the  states. " v  ;    ^- 

3.  An  infant  bays  a  quantity  of  goods,  including  clothes, 
reasonable  in  quantity  and  quality  in  view  of  his  circumstances, 
and  at  the  same  time  and  from  the  same  tradesman  purchases 
articles  for  amusement  merely.  He  promises  to  pay  $50  for  the 
clothes  and  $50  for  the  other  articles.  The  clothes  are  really 
worth  about  $26.  How  much,  if  anything,  is  the  tradesman  en- 
titled to  recover,  the  articles  of  amusement  having  been  lost  or 
consumed  ?    Bent  v.  Manning,  10  Vt.  225.    f£ 


3    .*» 


4.  An  infant  is  taken  ill  and  employs  a  physician.  Can  the 
latter  recover  his  reasonable  fees  ?    V*- 

5.  An  infant  engaged  in  business  took  out  a  policy  of  insur- 
ance on  his  stock  in  trade.  Is  his  infancy  a  good  defense  to  an 
action  for  the  premiums  ?    Insurance  Co.  v.  Noyes,  82  N.  H.  845. 

6.  An  infant  borrows  mxmey  and  gives  a  mortgage  on  his  team 

of  horses  to  secure  its  repayment.  Can  the  mortgage  be  enforced  ?  ^4  ^  . , 
Miller  v.  Smith,  26  Minn.  248,  s.  c.  37  Am.  R.  407.  /,<    t >  **      ...««* 

7.  An  infant  bought  on  credit  clothing  suitable  to  his  age, 
means  and  station  in  life.  It  turned  out  that  he  had  already 
been  amply  supplied  with  wearing  apparel,  but  the  tradesman 
was  ignorant  of  the  fact.  Can  the  latter  recover  the  reasonable 
value  of  the  clothing,  the  infant  or  his  guardian  having  offered  to  i  • 
return  it?    Barnes  v.  Toye,  13  Q.  B.  Div.  410;  Davis  v.  Caldwell, 

12  Cush.  (Mass.)  512. 

8.  (a)  May  an  infant  ratify  his  voidable  contracts  before  he     )  [  ,x 
becomes  of  age  ?    (6)  May  he  avoid  his  contracts  for  non-neces-   \*  -v. 
saries  while  still  a  minor  ?    (c)  May  he  avoid  his  deed  of  land 
while  under  age  ?     7   ?. 

9.  An  infant  of  twenty  leases  his  lands  for  five  years.  After 
reaching  full  age  he  receives  rent  accruing  on  such  lease  since 
his  twenty-first  birthday.    Can  he  now  avoid  the  lease?   \  .\  • 

10.  An  infant  purchased  a  piano  on  credit.  She  continued  to 
use  the  instrument  for  six  months  after  coming  of  age  and  then 
offered  to  return  it.  The  seller  refused  to  take  back  the  instru- 
ment and  sued  for  the  price.    Was  he  entitled  to  recover  ?    v  .  ( - 

i 
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11.  An  infant  gave  his  note  for  borrowed  money  and  said  noth- 
ing about  the  matter  for  a  year  after  coming  of  age.    Can  he  now 


plead  his  infancy  if  sued  on  the  note ??/{*.,.  •  \  .-> 


t 


12.  Am  infant  hires  oat  as  a  book-keeper  for  one  year.  At  the 
end  of  six  months  he  repudiates  the  contract  and  quits  the  em- 
ployment.   Can  he  recover  for  the  services  already  rendered  ?  V  t^ 

13.  A  monomaniac,  on  the  subject  of  religion,  but  not  under 
guardianship,  leases  his  farm  for  a  fair  rental  and  on  the  usual 
terms,  apparently  uninfluenced  by  his  derangement  Is  the  lease 

*  valid  ?  How  would  the  case  be  in  most  states  if  the  lunatic  were 
under  guardianship  when  the  lease  was  made?  See  Wray  v. 
Wray,  32  Ind.  126 ;  Mohr  v.  Tulip,  40  Wis.  66.  "      r. 

14.  A  person  slightly  intoxicated  bought  property  at  a  fair 
price.    Can  he  avoid  the  contract  when  he  becomes  sober  ?     V  <  • 

15.  (a)  What  is  the  status  of  a  wife's  personal  contract  at 
common  law  ?  (6)  May  she  act  as  agent  for  her  husband  under 
that  law  ?  (e)  What  remedy  has  a  wife  to  realize  her  right  to 
support  if  abandoned  by  her  husband,  she  being  without  fault?   «'  »- 

16.  What  have  you  learned  from  your  teacher,  or  from  the 
statutes,  or  other  sources  as  to  a  wife's  power  to  hold  and  dispose 
of  property  and  to  make  contracts  in  your  own  state  ? 


^~ 


CONTRACTS  THAT  MUST  BE  IN  WRITING. 

1.  What  was  the  object  of  the  English  statute  of  frauds,  the 
evils  it  was  designed  to  remedy,  and  the  method  it  took  to  remedy 
them  ?  Has  this  statute  been  much  copied  in  the  states  of  this 
country  ? 

2.  Enumerate  the  contracts  affected  by  this  statute. 

3.  A  orally  agrees  to  sell  to  B  all  the  standing  pine  on  a  cer- 
tain tract  of  land.  When  B  comes  to  cut  the  pine,  A  forbids  him 
to  enter  upon  the  land.  Is  B  entitled  to  damages  for  breach  of 
the  contract  ?    Would  he  be  a  trespasser  if  he  entered  and  took 
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the  pine  after  A  forbid  him  ?  What  would  t}e  his  remedy  if  he 
had  paid  the  purchase  price  in  advance  ?  Would  your  answers 
be  the  same  if  the  sale  had  been  of  a  growing  crop  ? 

4.  On  March  1,  A,  without  writing,  employed  B  to  act  as  his 
book-keeper  for  one  year  from  April  1.  B  entered  upon  the  em* 
ployment  and  served  three  months,  when  he  was  discharged 
without  cause.  Is  A  liable  as  upon  a  hiring  for  a  year  ?  If  not, 
has  B  any  remedy  on  account  of  the  service  rendered  ? 

5.  A  farmer  orally  agreed  to  deliver  to  X  all  the  hay  his  farm 
produced  during  three  successive  years.  He  refuses  to  deliver 
any  hay  the  second  season.  Has  the  purchaser  a  remedy?  Had 
the  farmer  delivered  the  first  season's  crop,  could  he  recover  its 
price  or  value,  though  he  then  notified  that  he  would  make  no 
further  deliveries  ? 

6.  A  son  received  a  sum  of  money  from  his  father,  in  return 
for  which  he  orally  agreed  to  support  the  latter  until  he  died.  Is 
the  son  bound  ? 

7.  A  written  contract  for  the  sale  of  land  reads :  "  I,  J.  Smith, 
agree  to  sell  C.  Watson  my  farm  in  Washington  county,  Wiscon- 
sin, at  the  price  and  on  the  terms  agreed  upon  between  us  this 
day.    J.  Smith."    Is  this  a  valid  contract?    Give  reason. 

8.  Is  this  a  valid  guaranty  of  a  promissory  note  in  your  own 
state,  when  given  merely  to  secure  the  debt  of  another ?  "I 
hereby  guarantee  the  payment  of  the  within  note."  (Signature.) 
Give  reason. 


REALITY  OF  CONSENT. 

1.  A  and  B  bargained  for  a  stack  of  wheat  on  A's  land  in  an- 
other county.  Unknown  to  either,  the  wheat  was  burned  the 
evening  before  by  fire  set  by  a  locomotive.  Was  there  any  con- 
tract? 

2.  A  contracted  to  give  B  a  deed  of  lot  1  in  a  certain  block. 
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By  mistake  or  fraud  on  the  part  of  A  the  deed  described  lot  2. 
What  remedy  has  A  under  these  circumstances  ? 

3.  (a)  Define  fraud.  (5)  State  the  usual  elements  of  a  fraudu- 
lent misrepresentation. 

4.  A  represents  to  B  that  a  certain  horse  is  sound,  with  intent 
to  induce  B  to  purchase  it.  B  examines  the  horse  and  discovers 
that  he  is  unsound,  hut  nevertheless  purchases  him.  Can  B 
rescind  the  contract  or  recover  damages  as  for  fraud  ? 

5.  A  bought  a  horse  of  B  for  $100  on  B's  false  representation 
that  he  was  "a  good  horse  and  easily  worth  the  money."  Can  A 
rescind  or  recover  damages  on  the  ground  of  fraud  ? 

6.  A,  knowing  his  own  insolvency,  and  with  intention  never 
to  pay,  bought  goods  of  B.  Nothing  was  said  about  A's  solvency 
or  ability  to  pay.  May  B  rescind  the  contract  on  the  ground  of 
fraud  and  recover  his  goods  from  A  ?  Can  he  recover  them  from 
X  who  has  purchased  them  from  A  and  paid  for  them  without 
notice  or  knowledge  of  any  wrong?  Donaldson  v.  Farwell,  93 
U.  8.  631. 

7.  A  ward  who  has  just  come  of  age  conveys  valuable  property 
to  his  late  guardian.  In  an  action  by  the  ward  to  have  the  deed 
set  aside  on  the  ground  of  undue  influence  and  fraud,  must  the 
ward  prove  fraud  or  must  the  guardian  prove  fairness  ? 

8.  A's  mother  is  threatened  that  unless  she  gives  her  note  for 
$500,  her  son  will  be  arrested  and  prosecuted  for  forgery.  Is  the 
note  valid  ?' 

9.  A  party  arrested  on  valid  criminal  process  gives  a  bond  to 
secure  his  release  from  imprisonment  pending  the  trial.  Is  the 
bond  good  ? 


ILLEGAL  CONTRACTS. 

1.  A  contracts  for  the  sale  and  delivery  of  liquors  to  B  in  a 
state  where  such  sale  is  directly  prohibited  by  statute.  Can  he 
recover  the  price  of  such  liquors  if  they  are  already  delivered  ? 
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If  not,  then  can  he  recover  the  liquors  themselves  ?    Can  B  sue 
A  for  non-delivery  of  the  liquors  ? 

2.  A  statute  on  grounds  of  public  policy  provides  a  penalty  for 
"doing  any  business/'  etc.,  on  the  Sabbath  day,  though  business 
on  that  day  is  not  directly  and  in  terms  prohibited.  Is  a  mer- 
chant's contract  for  advertising  made  on  Sunday  valid  ?  Lamed 
v.  Andrews,  106  Mass.  435. 

3.  Under  the  above  statute  would  a  note  for  money  borrowed 
on  Sunday  be  valid  in  the  hands  of  the  payee  if  it  was  dated  on 
Saturday  ? 

4.  A  bet  $50  on  an  election.  Can  B,  the  winner,  recover  the 
money  ?  Could  he  recover  on  A's  note  given  on  account  of  such 
bet  ?  Could  he  demand  the  money  from  the  stakeholder  before 
the  bet  was  decided  and  recover  it  by  action  ? 

5.  A,  in  form,  contracts  to  sell  and  deliver  to  B,  at  a  certain 
future  date  and  price,  a  quantity  of  grain.  It  appears,  however, 
that  neither  party  intended  that  any  grain  should  be  delivered  or 
taken  and  paid  for,  but  that  only  the  difference  between  the  mar- 
ket price  and  the  contract  price  should  be  paid  by  one  party  to 
the  other,  depending  upon  whether  the  market  price  on  the  day 
of  delivery  was  greater  or  less  than  the  contract  price.  Is  the 
contract  valid  ?    Give  reason. 

6.  A  manufacturer  of  wagons  sold  his  factory,  tools,  stock,  ma- 
terial, brands,  marks  and  good-will  to  another  and  agreed  with 
the  purchaser  that  he  would  not,  during  a  period  of  five  years, 
engage  in  the  business  of  manufacturing  wagons,  without  limita- 
tion as  to  space.  Is  the  seller  bound  ?  State  principle.  Diamond 
Match  Co.  v.  Roeber,  106  N.  Y.  473. 

7.  A  promises  B  that  if  B  would  sign  A's  bond  as  tax  assessor 
he  would,  if  elected,  appoint  B  his  deputy.  Is  the  contract  bind- 
ing? 

8.  A  agreed  to  pay  a  sum  of  money  to  B  in  part  satisfaction  of 
his  loss  in  consideration  that  B  would  forbear  from  further  pros- 
ecuting C  for  embezzlement.    Is  the  contract  valid  ? 

9.  A,  who  has  forged  B's  acceptance,  which  B  had  paid,  offered 
him  new  paper  in  satisfaction  of  his  loss.  Nothing  was  said 
about  not  prosecuting.    Is  the  new  paper  valid  ? 
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3.  A  deeds  a  tract  of  land  to  B ;  afterward,  with  the  intention 
to  reconvey  the  land,  B  hands  the  deed  back  to  A.  la  the  title 
revested  in  A  ? 

4.  A  agrees  to  deliver  to  B,  on  Jane  1,  a  number  of  cases  of 
eggs,  bat  he  does  not  tender  the  delivery  until  Jane  2,  when  B 
refuses  to  take  and  pay  for  them.  Is  B  liable  for  damages  for 
his  non-performance  of  his  contract?  If  not,  is  A  liable  to  B  for 
non-performance  ? 

5.  A  agrees  to  fix  the  heating  apparatus  in  a  certain  theater, 
but  no  time  is  fixed  within  which  the  contract  shall  be  performed* 
How  long  a  time  will  be  allowed  to  A  in  which  to  finish  the  re- 
pairs? 

6.  A  gives  his  note  to  B  for  9100  on  account  of  money  loaned. 
If  the  note  specifies  no  time  of  payment,  when  is  it  legally  due? 

7.  A  innocently  pays  B  a  160  counterfeit  bill ;  B  discovers  the 
nature  of  the  money  that  same  day  but  delays  notifying  A  for 
two  weeks,  whereupon  A  is  unable  to  trace  the  parties  who  paid 
the  money  to  him.  Is  B  entitled  to  recover  good  payment  from  A  ? 

8.  A  gives  his  note  to  B  for  money  loaned  and  pledgee  certain 
chattels  to  secure  its  payment.  At  the  maturity  of  the  note  a  new 
note  was  given  in  renewal  of  the  old  one.  Does  this  pay  the  first 
note  and  discharge  the  pledge  which  was  given  to  secure  it,  there 
being  no  express  agreement  on  the  subject? 

9.  A,  of  Milwaukee,  owes  John  Jung,  of  Juneau,  Wisconsin. 
Jung  writes  to  A  telling  him  to  remit  the  amount  by  bank  draft, 
addressed  to  John  Jung,  Juneau,  Wisconsin.  A  does  so,  but 
the  draft  falls  into  the  hands  of  another  party  named  John 
Jung,  residing  in  Juneau,  who  converts  the  proceeds  to  his 
own  use.  Is  A  liable  to  pay  again  at  the  suit  of  his  creditor, 
Jung?   Jung  v.  Bank,  55  Wis.  864. 

10.  A  owes  B  9500.  On  Monday  he  pays  B  $200  and  takes  hiB  re- 
ceipt for  the  amount ;  on  Wednesday  he  pays  $100  more  and  asks 
and  receives  from  B  a  receipt  for  9300,  the  full  amount  paid  to  date. 
Nothing  more  being  paid,  A  sues  for  the  balance  due,  and  B  pro- 
duces receipts  aggregating  9500.  Are  these  receipts  decisive  of 
the  case  in  the  absence  of  all  explanation?  Will  B  be  permitted 
to  satisfy  the  jury,  if  he  can,  that  only  9300  was  really  paid  ? 
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11.  (a)  Define  tender  and  state  generally-  the  effect  of  a  valid 
tender  of  money.  (6)  In  this  country,  what  authority  declares 
what  shall  be  legal  tender,  and  what  has  been  made  legal  tender 
by  that  authority  ? 

12.  A  owes  B  9740  and  tenders  him  $720,  believing  in  good 
faith  that  this  is  the  real  amount  due.  Is  such  tender  of  any 
effect? 

13.  A  owes  B  $50,  and  offers  to  pay  it  on  condition  that  he  is 
given  a  receipt  in  full  of  account  to  date.  B  refuses  to  accept  the 
money  on  that  condition.  Is  the  tender  good  ?  Button  v.  Haw* 
kins,  8  C.  A  P.  269. 

14.  A  owed  B  $60  and  tendered  him  a  certified  check  for  that 
sum.  B  objected  to  the  tender  on  the  ground  that  the  amount 
was  not  enough.  Upon  a  plea  of  tender  being  made  B  attempted 
to  shift  his  position  and  objected  for  the  first  time  that  the  offer 
of  payment  was  not  in  legal  tender  money.  Is  his  objection  well 
taken  ? 

DISCHARGE  BY  IMPOSSIBILITY  OF  PERFORMANCE. 

1.  A  carrier  contracted,  without  condition  or  exception,  to 
deliver  certain  goods  in  St.  Louis  by  a  certain  date.  He  was  pre- 
vented from  delivering  them  on  time  by  a  violent  snow  storm. 
Is  he  liable  for  breach  of  contract  ?  Harmony  v.  Bingham,  12 
N.  Y.  99,  62  Am.  Dec.  142. 

2.  A  agreed  to  work  for  B  six  months  for  given  wages.  At 
the  end  of  three  months  B  was  forced  to  abandon  the  employ- 
ment by  reason  of  a  broken  leg.  Is  he  entitled  to  recover  any- 
thing for  the  service  actually  rendered  ? 

DISCHARGE  BY  OPERATION  OF    LAW. 

1.  (a)  When  is  a  contract  said  to  be  discharged  by  merger  ? 
(6)  What  is  the  general  nature  and  object  of  bankruptcy  laws, 
and  what  is  the  effect  of  a  discharge  in  bankruptcy  ?  (c)  By 
what  law  is  the  subject  of  bankruptcy  now  regulated  in  this 
country  ?  (d)  What  effect  has  death  upon  an  ordinary  contract 
for  the  payment  of  money  ? 

2.  (a)  A  contractor  agrees  to  build  a  house  for  B  according 
to  certain  plans  and  specifications.    A  dies  before  the  house  is 
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completed*  May  his  executor  complete  it  and  recover  the  can* 
tract  price?  (©)  if  the  executor  fails  to  complete  it,  is  A's  estate 
liable  in  damages  ? 

8.  The  holder  of  a  note,  with  fraudulent  intent,  and  without  the 
consent  of  the  maker,  changes  the  date  so  as  to  hurry  the  time 
of  payment.  What  effect  has  this  alteration  upon  the  validity  ol 
the  note  ?  What  effect  has  it  upon  the  right  of  the  holder  to  re- 
cover upon  the  original  consideration  ?  Woodworth  v.  Anderson, 
63  |owa  303. 

4.  A  note  is  expressed  to  be  payable  with  interest,  no  rate  be* 
ing  named.  The  holder,  without  the  consent  of  the  maker,  fills 
in  the  legal  rate  in  the  state  where  the  note  is  made  and  pay- 
able.   Has  this  alteration  any  effect  upon  the  instrument  ? 

5.  A  deed  of  land  is  so  altered  by  the  grantee,  without  the 
consent  of  the  guarantor,  as  to  include  lands  not  covered  by  the 
original  description.  Does  this  revest  in  the  guarantor  the  title 
to  the  lands  originally  granted  ? 

DISCHARGE  OF  CONTRACT  BY  BRSACH. 

1.  A  agreed  by  charter  party  to  load  a  cargo  on  B's  ship  at 
Odessa.  After  the  ship  arrived  there  A  told  her  captain  that  he 
had  no  cargo  and  that  he  had  better  go  away,  but  the  master 
continued  to  demand  the  cargo,  and  before  the  lay  days  had  ex- 
pired war  rendered  the  performance  of  the  contract  unlawful. 
Could  B  afterward  sue  A  for  breach  of  contract  ?  Avery  v.  Bow- 
den,  5  E.  &  B.  714. 

2.  If  A  promises  to  marry  B  on  a  future  day,  and  before  that 
day  arrives  marries  another  woman,  is  B  bound  to  wait  until  the 
day  fixed  by  the  contract  has  arrived  before  suing  A  for  breach 
of  promise  ?    Bortis  v.  Thompson,  42  N.  T.  246. 

3.  A  agrees  to  sell  and  deliver  to  B  certain  goods  at  a  certain 
time  and  at  a  certain  price,  and  B  agrees  to  take  and  pay  for 
them  on  delivery.  What  acts  upon  his  part  must  be  shown  by 
B  in  an  action  to  recover  of  A  for  non-delivery  of  the  goods  as 
agreed? 

4.  A  celebrated  singer  who  was  to  take  the  principal  female 
part  in  a  new  opera  at  a  certain  compensation  failed  to  appear  on 
the  opening  and  several  succeeding  nights,  whereupon  the  man* 
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ager  treated  the  contract  of  employment  as  at  an  end.    Was  he 

justified  in  bo  doing  ?    Proussard  v.  Spiers,  1 Q.  B.  D.  410.  Comp. 

1  Q.  B.  D.  183. 

» 
5.  A  employed  B  as  his  servant  for  a  term  of  six  months  with 

the  understanding  that  B  was  to  remain  steadily  at  work  and  to 
refrain  from  the  use  of  intoxicating  liquors.  At  the  end  of  two 
months  B  was  absent  several  days  on  account  of  intoxication. 
When  he  returned  he  was  permitted  to  work  for  several  days. 
Could  A  now  discharge  him  on  account  of  his  absence  and  in- 
toxication ? 


REMEDIES  FOR  BREACH  OF  CONTRACT. 

1.  Define  damages  and  state  whether  common  law  affords  any 
other  remedy  for  the  breach  of  a  contract. 

2.  What  is  the  object  of  awarding  damages  for  breach  of  con* 
tract — to  punish  the  defendant,  or  to  indemnify  the  plaintiff  foi 
his  loss,  or  is  it  both  ? 

3.  What  is  the  usual  measure  of  damages  for  breach  of  con- 
tract to  pay  money  at  the  appointed  time  ? 

4.  What  are  nominal  damages  ?  What  are  liquidated  dam* 
ages? 

5.  Distinguish  between  liquidated  damages  and  a  penalty. 

6.  What  are  exemplary  damages,  and  in  what  class  of  cases 
are  they  awarded  ? 

7.  The  contract  for  the  payment  of  money  only  on  a  day  cer- 
tain provides  that  upon  default  in  paying  upon  the  appointed 
time  the  defendant  should  pay  double  the  amount  by  way  of 
liquidated  damages.  What  damages  can  be  recovered  for  breach 
of  the  contract  ? 

8.  A  makes  a  valid  contract  to  sell  B  a  tract  of  land  which  the 
latter  desires  as  a  homestead.  A  refuses  to  convey  at  the  ap- 
pointed time.  What  is  the  most  efficient  remedy  open  to  B 
either  at  law  or  in  equity  ? 

26 — Com.  Law 
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DISCHARGE  OF  RIGHT  OF  ACTION. 

1.  What  is  the  statute  of  limitations  and  what  is  its  policy  and 
purpose? 

2.  After  the  lapse  of  what  time,  if  any,  does  the  common  law 
presume  the  payment  of  a  debt?  See  Bean  v.  Tonnele,  94  N.  Y. 
881. 

3.  How  long  a  time,  in  your  state,  has  a  creditor  to  sue  on  a 
simple  contract,  and  within  what  time  must  he  bring  an  action 
for  the  enforcement  of  a  sealed  one  ? 

4.  A  gives  his  note  to  B  specifying  no  time  of  payment.  When 
does  the  statute  of  limitations  begin  to  ran  against  B  ?  Would 
your  answer  be  the  same  had  the  note  been  expressly  payable  on 
demand? 

5.  Goods  are  sold  on  thirty  days'  time.  When  does  the  statute 
of  limitations  begin  to  run  against  the  debt  for  the  price  ? 

6.  The  payee  of  a  note  is  twenty  years  of  age  when  it  falls  due. 
When  does  the  statute  of  limitations  begin  to  run  against  him  ? 

7.  A  duns  B  for  a  debt  of  $50,  which  is  outlawed.  B  denies 
that  he  owes  the  money,  but  A  insists,  and,  in  order  to  induce 
B  to  pay,  refers  to  the  poverty  and  the  distress  of  his  family. 
B  hands  A  a  twenty-dollar  gold  piece  saying,  "  there;  I  do  not 
owe  you  anything,  but  take  that."  Was  the  giving  of  the  $20  such 
part  payment  as  will  prevent  B  from  setting  up  the  statute  of 
limitations  when  sued  for  the  balance?  See  Hale  v.  Morse,  49 
Conn.  481. 

8.  A  owes  B  $50  but  agrees  to  take  $25  in  full  discharge  of  the 
debt.  The  debt  is  due  and  there  is  no  dispute  as  to  its  validity  or 
amount.  Is  B  bound  by  his  agreement,  accepting  the  $25  in  full, 
or  can  he  still  sue  for  the  balance  ?  Would  the  case  be  altered  at 
all  if  B  had  accepted  the  $25  in  full  for  the  debt,  on  condition 
that  it  was  paid  before  anything  was  due  ?  Cumber  t>.  Wayne,  1 
Smith's  Lead.  Cas.  439,  and  notes. 

9.  Define  arbitration  and  award. 

10.  A  and  B  agree  to  arbitrate  a  dispute  which  has  arisen  be- 
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tween  them,  but  A  breaks  his  agreement  to  arbitrate  and  carries 
his  case  into  the  courts.  Will  they  take  jurisdiction  to  grant  him 
relief,  or  will  they  refuse  it  upon  the  ground  of  his  previous  con- 
tract to  arbitrate  ?  If  they  will  grant  relief,  then  of  what  force  is 
the  contract  to  arbitrate  ?  See  Tattersall  v.  Groote,  2  B.  A  P.  131; 
Phoenix  Ins.  Co.  v.  Badger,  53  Wis.  283. 


NEGOTIABLE  CONTRACTS. 

1.  (a)  What  is  meant  by  a  negotiable  contract,  and  what  is 
the  peculiar  function  of  negotiable  instruments  ?  (6)  What  in- 
struments are  commonly  negotiable?  (c)  Distinguish  between 
assignability  and  negotiability,  (d)  Define  bill  of  exchange  and 
distinguish  between  foreign  and  inland  bills,  (e)  Describe  a  set 
of  exchange  and  tell  why  and  how  it  is  used. 

2.  Is  the  following  note  negotiable :  "Thirty  days  after  date  I 
promise  to  pay  to  bearer  one  hundred  dollars  in  goods  from  my 
■tore"  ? 

3.  A  note  is  in  the  following  form :  "  Thirty  days  after  date  I 
promise  to  pay  to  the  order  of  X  the  then  market  value  of  ten 
■hares  Victor  mining  stock."    Is  it  negotiable  ? 

4.  (a)  Is  a  note  payable  to  bearer  negotiable?  (6)  Is  a  note 
payable  on  demand  negotiable  ?  (c)  Is  a  note  payable  one  day 
after  the  maker's  death  negotiable?  (d)  Is  a  note  payable 
when  the  maker  arrives  at  the  age  of  twenty-eight  negotiable? 

5.  Is  a  draft  that  reads  "  One  month  after  date  pay  to  the  order 
of  A  the  proceeds  of  my  lands  in  Washington  county,  Wiscon- 
sin," a  negotiable  draft? 

6.  Are  the  following  instruments  negotiable :  (a)  I  promise  to 
pay  C  or  order  one  hundred  dollars  when  he  marries.  (6)  Pay 
G  or  order  one  thousand  dollars  out  of  my  share  of  the  estate  of 
X.  (c)  Pay  C  or  order  one  hundred  dollars  when  he  completes 
the  bui Ming  on  my  land  according  to  contract.  Worden  v.  Dodge, 
4  Denio  (N.  Y.)  159. 

7.  (a)  Does  the  omission  of  the  words  "  or  order,"  "  or  bearer," 
or  similar  phrases,  destroy  the  negotiability  of  a  bill  or  note  ? 
(b)  Does  the  omission  of  the  words  "  value  received  "  have  the 
same  effect  or  render  the  paper  invalid  ?  See  statutes  in  Indiana, 
Alabama,  Missouri  and  Arkansas. 

(20) 
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8.  A  signs  a  note  with  the  amount  in  blank  and  intrusts  it  to 
B  with  instruction  to  fill  it  in  with  a  certain  amount  afterward  to 
be  ascertained.  B  fills  it  in  for  a  larger  amount  and  it  is  negotia- 
ted into  the  hands  of  an  innocent  purchaser  for  value.  Is  A 
liable  to  such  purchaser,  and  if  so,  for  what  amount?  Greenfield 
Bank  v.  Stowel),  123  Mass.  196. 

9.  A  draws  a  bill  on  B,  who  writes  thereon  his  signature  and 
the  date  alone.  Does  this  constitute  an  acceptance  ?  (6)  A  bill 
addressed  to  B  in  New  York  City  is  accepted  by  him  payable  at 
Albany.  Is  this  a  general  or  qualified  acceptance  ?  (c)  Is  the 
holder  bound  in  the  first  instance  to  take  such  acceptance  as 
the  last,  and  if  he  does  take  it,  what  is  the  effect  upon  the  liability 
of  drawers  and  indorsers  who  do  not  consent  ? 

10.  A  in  Boston  writes  to  B  in  New  York  that  he  is  about  to 
draw  upon  him  at  thirty  days  sight  for  $600.  B  replies,  saying 
that  the  draft  will  be  duly  honored.  Is  B  liable  to  X  who  dis- 
counts the  draft  for  A  on  the  strength  of  this  letter  ?  Exchange 
Bank  v.  Rice,  98  Mass.  222. 

11.  (a)  What  bills  must  be  presented  for  acceptance  and  why 
is  such  presentment  required?  (b)  Does  a  bill  due  ten  days 
after  date  require  presentment,  for  acceptance,  and  if  not,  would 
such  presentment  be  proper?  See  Bank  v.  Trippelt,  1  Peters 
(XJ.  8.)  26. 

12.  (a)  What  paper  must  be  transferred  by  indorsement,  and 
what  paper  may  be  transferred  by  delivery  only?  (6)  State, 
generally,  the  liability  of  one  who  transfers  commercial  paper 
without  indorsement. 

13.  A  makes  his  note  payable  to  the  order  of  B  who  indorses 
it  in  full  to  C  in  whose  hands  it  is  dishonored  by  non-payment. 
What  rights,  if  any,  may  C  now  claim  against  B,  and  what  steps 
must  he  take  to  preserve  them  ? 

14.  A,  B,  C,  and  D  are  the  successive  indorsers  of  the  same 
note,  which  is  dishonored  in  the  hands  of  X.  May  X  sue  A  or 
any  other  indorser  without  suing  D  from  whom  he  acquired  his 
title? 

15.  Define  a  restrictive  indorsement  and  state  whether  the 
following  indorsement  is  restrictive:    "Pay  to  X"  (signed)? 
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16.  C,  the  holder  of  a  bill  for  $100,  indorses  it,  "  pay  to  D,  or 
order,  thirty  dollars."    Is  this  a  valid  indorsement? 

17.  A  is  a  holder  for  value  of  a  promissory  note,  which  he 
purchased  before  maturity  and  without  notice  or  knowledge  of 
any  defense.  Which,  if  any,  of  the  following  defenses  will  de- 
feat an  action  by  him  against  the  maker :  (a)  Incapacity  of  the 
maker  ?  (b)  That  the  consideration  was  illegal  by  the  common 
law  ?  (c)  That  the  signature  of  the  maker  was  forged  ?  (<f ) 
That  the  body  of  the  note  had  been  altered  without  fault  of  the 
maker?  (e)  That  the  instrument  was  procured  by  fraudulent 
misrepresentation  as  to  the  consideration?  (/)  That  a  set-off 
existed  in  favor  of  the  maker  and  against  the  original  payee? 
(g)  That  it  had  been  paid  or  compromised  ? 

18.  A,  who  is  unable  to  read  English,  signs  what  is  read  to 
him  as  a  mere  receipt,  but  which  turns  out  to  be  a  promissory 
note.  Can  the  holder  of  such  note  for  value  and  before  maturity 
recover  thereon  ?  How  would  the  case  stand  had  A  been  able 
to  read,  but  relied  upon  the  reading  of  the  instrument  by  the 
other  party  ?    Walker  v.  Ebert,  29  Wis.  194. 

19.  A  buys  B's  note  of  C  at  a  discount  of  30%,  though  B  is  re- 
puted to  be  not  only  solvent  but  wealthy.  Is  A  a  bona  fide 
holder,  so  as  to  entitle  him  to  recover  free  from  defenses  existing 
between  B  and  C  ?  What  effect,  if  any,  would  it  have  upon  your 
decision  if  B  was  reputed  to  be  in  failing  circumstances  when 
the  note  was  purchased  ?    DeWitt  v.  Perkins,  22  Wis.  473. 

20.  A,  the  holder  of  a  bill  for  $100  obtained  from  the  drawer 
by  fraud,  deposits  it  with  B  as  security  for  a  loan  of  $50  made 
at  the  same  time.  Can  B  recover  anything  from  the  drawer,  and 
if  so,  how  much  ? 

21.  Why  must  commercial  paper  be  presented  for  payment 
jmd  what  is  the  effect  of  non-presentment  upon  the  liability  of 
the  drawer  ?     (6)  Of  the  maker  ?    (c)  Of  the  acceptor  ? 

22.  State  generally  by  whom  and  to  whom  presentment  for 
payment  should  be  made  ? 

23.  A  bill  is  accepted  payable  at  a  certain  bank  and  is  presented 
there  on  the  day  of  maturity,  but  not  until  after  banking  hoars 
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and  the  officers  of  the  bank  have  left.    What  is  the  effect  upon 
the  liability  of  the  drawer  and  indorser? 

24.  Upon  what  paper  is  "grace"  allowed  by  the  rales  of  the 
common  law,  and  when  should  paper  be  presented  where  the  last 
day  of  grace  falls  on  Sunday  or  a  legal  holiday?  State  what 
changes  in  the  law  of  grace  have  been  made  by  the  statutes  of 
your  own  state. 

25.  A  in  New  York  draws  a  draft  in  favor  of  B  in  Baltimore. 
The  draft  is  duly  presented  to  C,  the  drawer,  and  payment  re- 
fused by  him.  B  thereupon  mails  a  notice  of  dishonor  promptly 
on  the  following  morning,  properly  addressed  and  postage  pre- 
paid, in  season  to  go  by  mailon  that  day.  The  notice  miscarries 
and  is  never  received  by  A.  Is  A  liable  for  the  dishonor  of  the 
paper  ?     Munn  v.  Baldwin,  6  Mass.  316. 

26.  What  is  protest  and  why  is  it  required  ?  (6)  What  paper 
requires  protest  and  who  is  the  proper  party  to  make  it? 

27.  What  is  the  nature  of  a  deposit  in  the  bank  and  how  does 
the  banker  in  ordinary  cases  undertake  to  repay  it  ? 

28.  Define  a  check  and  point  out  two  characteristics  that  dis- 
tinguish it  from  a  bill  of  exchange. 

29.  A  has  $1,000  in  the  bank  and  gives  his  check  to  B  for 
$100  for  a  full  and  valuable  consideration.  B  presents  it  for  pay- 
ment at  the  bank,  which  arbitrarily  refuses  to  honor  it.  May  B 
sue  the  bank  for  the  amount  of  the  check?  What  rights  has  A 
against  the  bank  for  the  dishonor  of  his  check  ?  Bank  of  Repub- 
lic v.  Millard,  10  Wall.  (U.  S.)  152.    Comp.  25  111.  35. 

30.  What  is  certification  and  when  does  it  release  the  drawer 
from  liability  in  case  the  check  is  dishonored  ?  Minot  v.  Ross, 
156  Mass.  458. 

31.  A  cashier  of  a  bank  certifies  his  own  check,  though  he  has 
no  funds  to  his  credit  on  the  books  of  the  bank.  May  the  bank 
defend  against  the  payment  of  the  check  ? 

32.  Is  the  bank  safe  in  paying  the  check  after  the  customer's 
deposit  has  been  attached,  or  it  has  notice  of  his  death  ? 

Note. — Generally  on  this  subject  of  bills  and  notes,  consult 
the  Negotiable  Instruments  Law  recently  adopted  in  many  of 
the  states. 


AGENCY. 

1.  (a)  Define  agency.  (6)  How  are  agents  classified  with  re- 
spect to  the  scope  of  their  authority,  and  how  with  respect  to  the 
character  of  their  calling  ?  (c)  State,  generally,  who  may  he  a 
principal  and  who  may  he  an  agent,  (d)  When  most  an  agent's 
authority  he  under  seal  in  order  that  he  may  hind  the  principal  ? 
(e)  What  is  a  del  credere  agent  ?  (/)  What  is  meant  by  ratifi- 
cation? 

2.  A  wife  had  from  time  to  time  received  money  due  the  hoe* 
band  in  his  business  without  objection  on  his  part.  Is  the  hus- 
band bound  by  a  payment  made  to  her  by  one  who,  relying  on 
this  practice,  supposed  her  to  be  authorized,  though  she  had  no 
authority  in  fact  ? 

3.  An  agent  without  express  or  implied  authority  to  warrant 
sold  the  principal's  goods  with  warranty.  The  principal,  with 
full  knowledge  of  the  facts,  received  the  price.  Can  he  set  up 
the  agent's  lack  of  authority  to  give  the  warranty  when  sued  for 
its  breach? 

4.  An  agent  was  placed  in  charge  of  a  lumber  yard  ostensibly 
as  general  manager.  He  sold  a  certain  lot  of  lumber  contrary  to 
the  express  instructions  of  his  principal,  of  which  the  purchaser 
bad  no  notice.    Was  the  principal  bound? 

5.  A  traveling  salesman  who  had  never  been  held  out  by  the 
principal  as  having  power  to  collect  money,  solicited  and  re- 
ceived payment  of  an  account  due  the  principal.  Is  the  princi- 
pal bound  by  the  payment,  the  agent  having  embezzled  the 
amount  ? 

6.  An  agent  employed  to  buy  goods  for  cash  supplied  goods  of 
his  own  and  took  pay  at  the  regular  market  price  without  notify- 
ing the  principal  of  the  facts.  Is  the  principal  bound  to  keep 
the  goods  when  he  learns  that  his  own  agent  was  the  seller?  Ames 
v.  Port  Huron,  etc.,  Co.,  11  Mich.  139,  83  Am.  Dec.  731. 
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7.  An  agent  wrongfully  employed  his  principal's  money  in 
buying  goods  in  his  own  name,  which  he  sold  at  a  profit.  Who 
is  entitled  to  such  profit  ? 

8.  An  agent  was  authorized  to  sell  certain  stocks  at  par,  but 
managed  to  dispose  of  them  at  a  higher  price.  Can  he  keep  the 
excess  above  their  par  value  ?    Gutter  v.  Demmon,  111  Mass.  474. 

0.  An  agent,  in  his  own  name,  deposited  his  principal's  money 
in  bank  without  distinguishing  it  in  any  way  aa  the  deposit  of 
the  principal.  If  the  bank  fails  who  must  bear  the  loss  ?  See 
Naltner  v.  Dolan,  108  Ind.  600,  58  Am.  Rep.  61. 

10.  A  commission  merchant  sells  his  principal's  goods  on  the 
usual  terms,  of  credit,  but  without  any  inquiry  as  to  the  credit  or 
ability  of  the  purchaser,  who  turned  out  to  have  been  insolvent. 
Must  the  principal  stand  the  loss  ? 

11.  An  insurance  agent  was  expressly  instructed  to  cancel  a 
certain  policy  but  neglected  to  do  so.  There  was  a  loss  under  the 
policy  which  the  company  was  forced  to  pay.  What  is  the  lia- 
bility of  the  agent  to  the  company  ?  Phoenix  Ins.  Co.  v.  Friasell, 
142  Mass.  518. 

•  12.  An  agent  employed  for  a  year  was  discharged  at  the  expi- 
ration of  six  months  without  cause.  He  immediately  got  other 
employment  at  the  same  kind  of  work  but  at  lower  wages.  What 
sum,  if  any,  was  he  entitled  to  recover  from  his  first  employer  at 
the  end  of  the  year  ?  See  Everson  v.  Powers,  89  N.  Y.  527,  42 
Am.  Rep.  819;  Gordon  v.  Brewster,  7  Wis.  355. 

18.  An  agent,  by  direction  of  his  principal,  cut  and  sold  all  the 
timber  on  a  certain  tract  of  land.  Was  he  liable  to  the  owner  of 
the  land,  though  he  believed  that  the  timber  belonged  to  his 
principal  ?  If  so,  what  rights,  if  any,  had  he  against  the  princi- 
pal ?  How  would  the  case  stand  if  he  knew  that  his  act  was  un- 
lawful? 

14.  An  agent  buys  goods  on  credit  in  his  own  name  without 
disclosing  the  agency.  May  the  seller  recover  the  price  from  the 
principal  upon  discovering  that  the  purchase  was  really  for  him  ? 
How  would  it  affect  the  case  had  the  principal  paid  the  agent  for 
the  goods,  supposing  that  the  agent  had  paid  the  seller?  Thomp- 
son v.  Davenport,  1  B.  &  C.  78.  Comp.  Heald  v.  Kenworthy,  10 
Exch.  739. 
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15.  An  agent,  employed  to  sell  goods  and  having  implied 
power  to  warrant  them,  gave  a  false  and  fraudulent  warranty  of 
their  quality.    Is  the  principal  liable  for  the  deceit  ? 

16.  An  agent  employed  to  loan  money  on  'collateral  security 
misappropriated  the  collaterals.  Is  the  principal  liable  to  the 
pledgor? 

17.  An  agent,  authorized  to  buy  land  for  his  principal,  pur- 
chased with  notice  of  an  incumbrance  of  which  his  principal  was 
ignorant.  Is  the  principal  bound  by  the  incumbrance,  though  he 
would  not  have  been  had  both  he  and  his  agent  been  ignorant 
of  it  ?    Distilled  Spirits,  11  Wall.  (U.  S.)  367. 

18.  An  agent,  wholly  without  authority  to  do  so,  accepted  a 
bill  in  the  name  of  his  principal,  believing  that  the  latter  would 
ratify  his  act.  Is  the  agent  liable  where  the  principal  refused  to 
ratify  ?    Polhill  ».  Walter,  3  Barn.  &  Adol.  114. 

19.  An  agent,  after  the  death  of  his  principal,  bought  goods  on 
the  credit  of  the  latter,  both  the  agent  and  the  seller  being  igno- 
rant of  the  principal's  death.  Can  the  seller  recover  the  price 
from  the  executors  of  the  principal  ?  Rigs  v.  Gage,  2  Humph. 
(Tenn.)  330,  37  Am.  Dec.  569. 

20.  A  party  who  was  indebted  to  another  gave  the  latter  au- 
thority to  collect  a  certain  debt  and  apply  the  proceeds  to  the 
payment  of  such  debt.  Is  the  power  of  the  agent  to  receive  pay- 
ment affected  by  the  death  of  the  principal  ?  Merry  v.  Lynch,  68 
Me.  94. 

21.  After  a  principal  had  been  declared  a  bankrupt,  a  debt  due 
him  was  paid  to  his  agent.  Did  such  payment  discharge  the 
debt? 

22.  An  agent  who  has  been  regularly  employed  to  collect 
money  for  his  principal,  receives  a  payment  after  his  authority 
has  been  revoked,  but  before  the  debtor  has  been  notified  of  the 
fact.  Does  the  payment  bind  the  principal  ?  Braewefl  v.  Insur- 
ance Co.,  75  N.  Car.  8. 


PARTNERSHIP. 

1.  (a)  Define  partnership,  and  distinguish  between  the  busi- 
ness and  legal  views  of  a  firm,  (b)  State  the  leading  and  com- 
mon incidents  of  partnership,  (c)  Is  a  common  stock  or  capital 
essential  to  a  partnership  ?  (d)  Distinguish  between  a  partner's 
capital  and  his  advances  to  the  firm,  («)  What  is  the  liability 
of  a  partner  for  the  debts  of  the  firm  ?  (/)  State  generally  the 
powers  of  a  partner  to  bind  the  firm,  (g)  What  is  a  limited 
partnership? 

2.  A,  who  is  engaged  in  carrying  on  a  mercantile  business, 
borrows  money  of  B,  and  promises  the  latter  a  compensation  for 
its  use  equal  to  ten  per  cent,  of  the  profits  of  the  enterprise.  Is 
B  liable  as  A's  partner  for  the  debts  of  the  business?  Slade  &. 
Paschal,  67  Ga.  541. 

3.  Suppose  A  agrees  to  manage  B's  business  as  agent,  his  com- 
pensation to  be  one-half  the  profits.  Are  A  and  B  partners  for 
any  purpose  ? 

4.  A  permitted  his  name  to  be  used  as  a  partner  on  the  signs, 
cards,  letter  heads  and  statements  of  the  firm,  though  he  was  not 
a  member  of  the  firm  in  fact,  (a)  Is  he  liable  as  a  partner  to 
one  who  trusted  the  firm  in  the  belief  that  he  was  actually  a 
partner?  (6)  How  would  the  case  stand  if  the  credit  had  been 
given  by  one  who  never  knew  of  the  use  of  A's  name,  or  who 
gave  credit  before  it  was  used  at  all  ?  Thompson  v.  First  Nat'l 
Bank,  111JU.  S.  529. 

5.  The  firm  of  Oliver,  Douglas  &  Go.  is  dissolved  by  the  volun- 
tary retirement  of  Douglas,  who  gave  no  notice  of  his  withdrawal 
except  by  advertisement.  A  party  who  had  given  credit  to  the 
old  firm  gave  further  credit  in  ignorance  of  the  change.  Can  he 
hold  Douglas  liable  as  a  partner?  Abel  v.  Sutton,  3  Esp.  106; 
Amidown  v.  Osgood,  24  Vt.  278. 
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6.  Parties  orally  agree  to  become  partners  for  three  years.  Does 
this  bind  the  parties  to  become  partners,  or  to  remain  each  lor  any 
definite  time?    See  Morris  v.  Peckham,  51  Conn.  128. 

7.  Articles  of  partnership  are  silent  as  to  the  duration  of  the 
partnership  or  the  proportion  in  which  profits  and  losses  shall 
be  divided.  When  may  one  partner  withdraw  without  the  con- 
sent of  the  other,  and  how  is  it  presumed  that  profits  and  losses 
are  to  be  shared  ? 

8.  Parties  become  partners  under  written  articles  describing 
the  business  of  the  firm  as  printing  and  publishing.  Though 
they  do  nothing  foreign  to  that  business  at  first,  they  afterward 
form  a  habit,  mutually  acquiesced  in,  of  buying  and  selling  pianos. 
Is  the  firm  bound  by  the  purchase  of  a  consignment  of  pianos 
from  one  who  knew  of  its  course  of  dealing  ? 

9.  If  partners  for  a  definite  time  remain  together  and  continue 
business  after  such  time  has  expired,  by  what  terms  in  the  origi- 
nal  articles  of  partnership  are  they  bound  ? 

10.  Partners  agree  to  share  profits  and  losses  in  proportion  to 
capital.  A's  capital  is  fixed  at  $2,000  and  B's  at  13,000.  After- 
ward the  firm  being  in  need  of  money  borrows  f  1,000  from  A. 
How  are  profits  to  be  shared  during  the  period  of  such  loan? 

11.  A,  who  owns  a  business  worth  110,000,  sells  a  one-half  in- 
terest to  B  for  $5,000.  Does  the  15,000  paid  by  B  for  his  share 
toecome  the  property  or  capital  of  the  firm  or  does  it  belong  to  A  ? 

12.  A  wishes  to  sell  property  to  the  firm  of  B  and  S,  and  S  se- 
cretly agrees  with  the  seller  that  he  will  induce  his  co-partners 
to  consent  to  the  purchase  if  he  allowed  a  commission  of  six  per 
cent.  To  whom  does  the  commission  belong  ?  Grant  v.  Hardy, 
*3  Wis.  668. 

13.  A  partner  in  a  firm  of  merchants,  being  commissioned  to 
replenish  a  certain  part  of  their  stock,  delivered  his  own  goods 
to  the  firm  and  took  pay  for  them  at  the  market  price  without  in- 
forming his  co-partners  that  he  was  himself  the  seller.  Is  he 
bound  to  account  for  any  profit  made  in  the  transaction  ?  Bent- 
ley  «.  Graven,  18  Beav.  75. 

14.  A  partner  by  fraud  induced  a  sale  of  goods  to  his  firm. 
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Can  his  co-partners  who  were  innocent  of  any  wrong-doing  in- 
sist that  the  sale  shall  stand  ? 

15.  A  partner  in  a  trading  firm  borrowed  money  ostensibly  for 
the  firm  and  gave  a  firm  note  for  it.  The  lender  acted  in  good 
faith,  bat  the  borrowing  partner  took  the  money  and  applied  it 
to  his  own  use.  Is  the  firm  bound  on  the  note  ?  Suppose  in  this 
particular  case  the  articles  of  co-partnership  had  contained  a  re- 
striction upon  the  powers  of  the  partner  in  question  to  borrow 
money  or  give  notes,  but  the  lender  was  ignorant  of  the  fact. 
Would  this  change  your  decision  ?  Warren  v.  French,  6  Allen 
(Mass.)  317. 

16.  A  and  B  become  partners  as-  attorneys  with  no  agreement 
as  to  the  time  during  which  the  partnership  shall  continue.  A 
becomes  dissatisfied  at  the  end  of  a  month  and  notifies  B  that  he 
withdraws  from  the  firm.    Can  B  sue  A  for  thus  withdrawing  ? 

17.  The  firm  of  A  &  Go.  is  dissolved  by  the  voluntary  retire- 
ment of  A,  who  causes  notice  of  the  dissolution  to  be  published 
in  a  newspaper  of  general  circulation  at  the  place  where  the  busi- 
ness is  carried  on.  He  also  mails  personal  notice  to  X  and  oth- 
ers who  had  previously  sold  goods  on  credit  to  the  firm.  The 
written  notice  to  X  miscarries  through  no  fault  of  A,  and  X  did 
not  see  the  notice  in  the  paper  or  otherwise  have  knowledge  of 
it.  Is  A  liable  as  a  partner  for  goods  subsequently  supplied  by 
X  on  the  credit  of  the  late  firm  ?    See  supra,  Prob.  5. 

18.  A  and  B  dissolve  partnership,  B  afterward  gives  a  note  in 
the  firm  name  to  a  firm  creditor  who  is  notified  of  the  dissolution, 
on  account  of  a  prior  debt  of  the  firm.  Has  the  creditor  any 
remedy  against  the  firm  on  the  note  ?  Has  he  a  remedy  on  the 
original  debt  ? 

19.  A  invests  $1,000  in  money  and  merchandise  against  B's 
skill  and  experience,  profits  and  losses  to  be  shared  equally.  The 
year's  business  results  in  a  loss  of  $200.  Does  B  owe  A  anything, 
and  if  so,  how  much  ?    See  Meserve  v.  Andrews,  106  Mass.  419. 


CORPORATIONS. 

1.  (a)  Define  a  corporation.  (6)  Give  three  points  of  differ- 
ence between  a  partnership  and  a  corporation,  (e)  What  gen- 
eral powers  does  every  corporation  possess?  (d)  By  what 
authority  are  corporations  formed  ?  (e)  What  two  methods  are 
pursued  in  forming  them,  and  which  of  these  methods  is  most 
common?  (/)  Distinguish  between  capital  and  capital  stock, 
and  explain  the  nature  of  a  share  of  stock,  (g)  Why  is  the  capital 
stock  of  a  corporation  fixed  at  a  certain  sum  ?  (A)  What  is  a 
"proxy"  in  corporation  law  ? 

2.  A  agrees  in  writing  with  the  managing  officers  of  a  corpora- 
tion already  formed  that  he  will  take  and  pay  for  ten  shares  of 
its  capital  stock.  Is  he  a  stockholder  ?  Can  he  vote  at  corporate 
meetings  ? 

3.  What  is  usually  necessary  before  a  subscriber  to  capital  stock 
can  be  sued  by  the  corporation  for  the  amount  of  his  subscription? 
Banett  v.  Alton,  etc.,  R.  Co.,  13  111.  504. 

4.  What  is  the  nature  and  use  of  a  certificate  of  stock,  and 
what  steps  are  necessary  to  a  complete  transfer  of  shares. 

5.  A  corporation  declares  a  dividend  of  ten  per  c6nt.  on  its 
capital  stock.  B  purchased  shares  before  the  dividend  was  de- 
clared, but  failed  to  register  his  transfer  on  the  books  of  the  com- 
pany. A,  the  former  owner,  who  still  appears  as  a  shareholder 
on  the  books,  collected  the  dividends,  the  corporation  not  know- 
ing of  the  sale.  What  remedy,  if  any,  has  B  against  the  corpora- 
tion ?    Has  he  a  remedy  against  A? 

6.  A  party  indorses  a  stock  certificate  with  a  blank  assignment 
and  entrusts  it  to  another  who  is  authorized  to  collect  the  divi- 
dends merely.    The  agent  sells  the  certificate  to  a  purchaser  for 
value,  who  does  not  know  that  the  agent  is  not  the  owner.    Haft/ 
such  purchaser  a  right  to  the  stock  ? 
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7.  Subscribers  to  the  capital  stock  of  a  corporation  pay  only  70 
per  cent,  of  their  subscriptions.  Its  business  proves  unprofitable 
and  it  suspends  with  property  insufficient  to  pay  its  debts.  Have 
creditors  any  remedy  on  account  of  the  unpaid  portions  of  the 
subscriptions  for  stock  ?  If  the  stock  was  fully  paid  in  would 
they  have  any  remedy  in  your  state  against  the  stockholders  of 
the  insolvent  corporation  ?    See  Sanger  v.  Upton,  91  U.  S.  56. 

8.  The  directors  of  a  corporation,  which  has  made  a  profit  of 
10  per  cent,  on  the  capital  stock,  refuse  to  declare  a  dividend  of 
more  than  5  per  cent.  Have  the  stockholders  any  right  to  com- 
pel a  dividend  of  the  entire  profit  ? 

0.  Some  days  before  a  cash  dividend  is  declared  A  sells  his 
shares  to  B  without  stipulating  as  to  the  ownership  of  the  divi- 
dends. Do  they  belong  to  A,  who  owned  the  stock  when  the 
dividend  was  earned,  or  to  B,  who  owned  it  when  the  dividend 
was  declared  ?   Wheeler  v.  N.  W.  Sleigh  Co.,  39  Fed.  Rep.  347. 

10.  A  corporation,- through  its  directors,  engages  in  the  busi- 
ness of  banking,  contrary  to  the  express  prohibition  of  a  statute. 
What  remedy,  if  any,  has  an  objecting  shareholder,  and  what 
remedy,  if  any,  has  the  state  7 


SALES  OF  PERSONAL  PROPERTY. 

1.  (a)  Define  a  sale  of  chattels,  and  distinguish  it  from  an 
agreement  to  sell,  (2)  from  a  gift,  (3)  from  a  bailment.  (6)  Why 
is  the  distinction  between  a  sale  and  a  bargain  to  sell  important  ? 
(c)  What  rights  has  an  innocent  purchaser  of  ordinary  chattels 
from  a  thief  or  finder  ?  (d)  Give  the  substance  of  the  Statute  of 
Frauds  so  far  as  it  relates  to  sales  of  chattels. 

2.  A  buyer  induces  a  sale  and  delivery  of  goods  to  himself  by 
fraudulent  representation  as  to  his  solvency.  Afterward  he  sells 
the  goods  to  B,  who  pays  value  for  them  without  notice  or  knowl- 
edge of  the  fraud.  Can  B  hold  the  goods  as  against  the  de- 
frauded seller?  See  Barnard  v.  Campbell,  55  N.  T.  466, 58  N.  T.  73. 

3.  A  sells  B  a  horse,  nothing  being  said  about  the  price.  What 
sum,  if  any,  can  A  recover  of  B  ? 

4.  B  orally  agrees  to  buy  500  tons  of  coal  of  A  at  $4  a  ton, 
on  thirty  days'  time.  When  the  coal  is  tendered  to  B  he  refuses 
to  reoeive  it.  Can  B  prove  the  contract  by  witnesses  in  a  suit  to 
recover  for  A's  breach  of  contract  in  refusing  to  take  the  coal  ? 
Suppose  A  had  accepted  part  of  the  coal  under  the  contract  and 
resold  it,  and  then  refused  the  rest.  Could  the  oral  contract  be 
shown  ? 

5.  A  memorandum  of  sale  is  as  follows:  "  Sold  this  day  100 
bushels  wheat  at  98c.,"  signed  A.  Is  this  alone  sufficient  com- 
pliance with  the  statute  of  frauds?  See  Sanborn  v.  Flagler,  6  Allen, 
(Mass.)  674;  Lincoln  v.  Erie,  etc.,  Co.,  132  Mass.  129. 

6.  Goat  skins  were  sold  by  the  bale,  each  containing  a  specified 
number.  By  the  settled  usage  of  trade  it  was  the  duty  of  the 
seller  to  count  the  skins  in  each  bale,  but  before  this  was  done 
the  goods  were  destroyed  by  fire.  Must  the  buyer  or  the  seller 
stand  the  loss  ? 

(32) 


SALES  OF  PERSONAL  PROPERTY.         S3 

7.  A  agrees  to  buy  fifty  barrels  of  pork  from  a  larger  quantity 
contained  in  B's  warehouse.  Before  any  separation  or  identi- 
fication of  the  fifty  barrels  sold  B's  creditors  attach  the  property. 
Can  A  recover  any  of  it  from  their  hands  ? 

8.  A,  in  Milwaukee,  orders  goods  of  B  in  Chicago,  directing 
him  to  ship  them  by  Goodrich  Transportation  Co.  They  are 
promptly  shipped  as  directed  and  upon  the  ordinary  terms,  the 
bill  of  lading  being  in  the  name  of  A.  Does  A  or  B  have  the  risk 
of  loss  during  transit?    See  Wheelhouse  v.  Parr,  141  Mass.  643. 

9.  A  party  inspects  and  buys  certain  hops.    There  is  no  con- 
cealment or  misrepresentation  by  the  seller  and  no  warranty  by  • 
him.    May  the  buyer  sue  if  the  hops  are  of  lower  grade  or  qual- 
ity than  he  supposed  ?    What  maxim  of  law  applies  ? 

10.  A  party  in  possession  of  goods  sells  them  as  his  own.  He 
makes  no  representations  as  to  the  title,  but  they  prove  to  be 
subject  to  a  chattel  mortgage  which  the  buyer  is  forced  to  pay 
$50  to  remove.  What  remedy,  if  any,  has  the  buyer  ?  Gross  v. 
Kerski,  41  Cal.  111. 

11.  A  formal  bill  of  sale  of  a  horse  contained  a  warranty  that 
the  horse  was  under  six  years  old.  Can  oral  evidence  be  given 
that  at  the  time  of  sale  the  vendor  also  warranted  him  sound  ? 
Can  it  be  shown  that  after  the  sale,  the  warranty  as  to  age  be- 
ing broken,  the  seller  warranted  the  horse  sound,  provided  the 
buver  would  not  sue  for  breach  of  the  warranty  of  age?  See  Seita 
v.  Brewers',  etc.,  Co.,  141  U.  S.  510. 

12.  Certain  seed  was  sold  as  and  for  "  early  strap-leaf  red  top 
turnip  seed."  The  seed,  when  planted,  turned  out  to  be  of  a  dif- 
ferent kind,  so  that  the  buyer  lost  his  crop.  Is  the  seller  liable 
in  damages? 

« 

13i  The  buyer,  without  the  knowledge  of  the  seller,  took  a  sam- 
ple of  grain  from  the  seller's  warehouse  and  after  inspecting  it 
made  an  offer  for  the  whole  lot.  After  the  grain  was  delivered  the 
bulk,  or  most  of  it,  was  found  to  be  inferior  to  the  sample.  Waa 
the  seller  liable  for  breach  of  warranty  ? 

14.  Which  of  the  following  expressions  would  usually  consti- 
tute a  warranty  in  the  sale  of  a  horse  and  which  would  not? 
(fl)  "  He  is  a  good  horse  and  easily  worth  the  price." 
27— Com.  Law 
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(b)  "  He  is  perfectly  sound  in  every  particular  yoa  may  de- 
pend." 

(c)  "  He  ifl  as  good  aa  can  be  had  for  the  money.'9 

(d)  "  He  is  perfectly  sound."  In  this  last  case  the  buyer 
can  readily  see  that  the  horse  is  blind  in  one  eye,  which  he  alleges 
as  a  breach  of  warranty. 

15.  A  sells  goods  to  B  without  any  bargain  for  credit,  and  al- 
lows B  to  take  them  home.  Can  he  recover  the  goods  in  the 
absence  of  fraud  because  B  fails  to  pay  the  price  on  demand  ? 

16.  A  buys  goods  on  credit  and  leaves  them  in  the  seller's 
hands  until  he  shall  call  for  them.  He  does  not  call  for  them 
until  the  price  is  due.  Can  the  seller  retain  them  as  security  for 
the  price  ?    See  Arnold  v.  Delano,  4  Cush.  (Mass.)  33. 

17.  A  sells  B  eighteen  head  of  cattle  for  $540.  He  pays  $440 
and  takes  ten  head  away,  promising  to  take  the  others  and  pay 
the  remaining  $100  next  day.  He  calls  for  the  remaining  cattle 
but  is  not  ready  to  pay  the  price.  May  B  refuse  to  deliver  any  of 
them  ?      Bradley  v.  Michael,  1  Ind.  651. 

18.  Define  stoppage  in  transitu,  and  state  the  conditions  upon 
which  the  lawful  exercise  of  the  right  depends  ? 

19.  A  sells  B  a  horse  for  $50  and  warrants  it  to  be  sound  but  it 
turns  out  unsound.  Had  the  horse  been  as  warranted  he  would 
have  been  worth  $75,  but  as  it  is  he  is  worth  $15.  How  much  can 
B  recover  for  breach  of  the  warranty?  Brown  v.  Bigelow,  10  Al- 
len (Mass.)  242. 


CONDITIONAL  SALES. 

1.  What  is  a  conditional  sale  and  into  what  two  classes  are 
conditional  sales  divided? 

2.  A  buys  goods  upon  the  installment  plan,  with  the  under- 
standing that  the  title  is  to  remain  with  the  seller  until  the  price 
is  fully  paid.    If  A  makes  default  in  paying  the  last  installment, 
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can  the  seller  retake  the  goods?    If  so,  mast  he  refund  any  part 
of  the  installments  already  paid  ?    Latham  v.  Sumner,  89  111.  233. 

3.  A  sells  B  a  quantity  of  wine  on  condition  that  it  shall  arrive 
in  New  York  on  or  before  June  18,  1900.  The  wine  does  not 
arrive  until  July  2d.    Is  B  bound  to  take  it? 

4.  A  horse  is  sold  upon  condition  that  the  purchaser  may  try 
him  and  return  him  if  he  is  not  satisfied  with  him  after  trial. 
The  buyer  returned  him  after  a  reasonable  time,  declaring  him- 
self dissatisfied.  Does  it  affect  the  buyer's  right  of  return  that 
he  ought  to  have  been  satisfied,  provided  he  is  honestly  dissatis- 
fied? How  would  the  case  have  stood  had  the  buyer  retained 
the  horse  unreasonably  long? 


MORTGAGES  OF  PERSONAL  PROPERTY. 

1.  (a)  Define  a  chattel  mortgage  and  state  its  force  and  effect 
at  common  law.  (6)  Must  the  debt  secured  by  mortgage  be  ab- 
solute, or  may  it  be  conditional  or  contingent  ?  (c)  What  rights 
in  equity  has  a  mortgagor  of  chattels  after  default? 

2.  A,  in  good  faith,  gave  a  mortgage  to  B  describing  the  prop- 
erty as  "all  my  horses,  sheep,  cattle  and  hogs  now  on  my  farm 
in  Waukesha  county,  Wisconsin."  The  property  is  left  in  the 
hands  of  the  mortgagor,  but  the  mortgage  is  duly  recorded.  Is 
it  valid  against  a  subsequent  purchaser  of  any  or  all  of  such 
property,  who  had  no  knowledge  of  the  mortgage  ? 

3.  A,  a  printer,  mortgages  his  type,  cases,  engine  and  presses 
to  B,  who  fails  to  record  the  mortgage.  0,  without  notice  or 
knowledge  of  the  mortgage,  purchases  the  property  in  good  faith. 
Is  the  mortgage  valid  as  against  0,  who  had  never  taken  posses- 
sion of  the  property? 


BAILMENTS. 

1.  (a)  Define  bailment,  and  distinguish  between  bailment  and 
sale,  (b)  Define  deposit,  mandate,  loan  for  use,  and  pledge,  and 
designate  the  different  classes  of  bailments  for  hire,  (c)  Into 
what  classes  are  bailments  divided  with  reference  to  the  benefits 
conferred,  and  what  degree  of  care  and  diligence  is  required  un- 
der these  several  heads  ? 

2.  A  borrows  of  B,  for  planting,  ten  bushels  of  seed  corn.  Be- 
fore the  corn  is  planted  it  is  destroyed  while  in  A's  possession, 
but  without  negligence  on  his  part.  Is  A  excused  from  restoring 
an  equal  quantity  of  the  same  corn  or  its  value  ? 

3.  A  deposits  in  a  public"  elevator  500  bushels  of  wheat,  which 
the  warehouseman  mingles  in  the  same  bins  with  other  wheat  of 
equal  grade  and  quality  belonging  to  himself  and  others.  Is  this 
a  bailment  so  as  to  excuse  the  warehouseman  from  making  return 
of  a  like  quantity  of  grain,  if  the  property  is  destroyed  without 
fault  or  negligence  on  his  part  ?  See  Bretz  v.  Diehl,  117  Pa.  St. 
589,  2  Am.  St.  Rep.  706. 

4.  A  agrees  to  store  certain  goods  for  B  without  reward.  Is 
he  bound  to  accept  them  when  they  are  offered  for  storage?  If 
he  does  take  possession  of  them  under  the  agreement,  what  de- 
gree of  care,  if  any,  is  he  bound  to  exercise  and  what  is  the  con- 
sideration, if  any,  for  his  undertaking  to  exercise  it  ? 

5.  A  dressmaker  received  cloth  to  be  made  into  dresses.  In 
the  exercise  of  such  care  and  skill  as  the  average  of  her  craft  pos- 
sess she  should  have  known  the  right  side  of  the  cloth  from  the 
wrong  side.  Through  ignorance  or  carelessness  she  made  up  the 
cloth  wrong  side  out.    Is  she  liable  to  her  customer  ? 

6.  A  deposits  his  money  in  a  bank  in  the  ordinary  way,  sub- 
ject to  check,  receiving  credit  in  his  pass-book  for  the  amount. 
Does  the  fact  that  the  bank,  without  negligence,  was  robbed  of 
the  identical  funds  deposited  excuse  it  from  honoring  A's  checks  ? 

(86) 
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7.  A  banker  accepts  for  safe  keeping  a  package  of  money  and 
securities  marked  with  the  depositor's  name.  The  deposit  is 
shortly  afterward  appropriated  by  the  banker's  cashier,  who  has 
hitherto  borne  a  good  reputation  and  has  done  nothing  to  excite 
the  banker's  suspicions.  Is  the  banker  liable  for  the  loss  ?  Fos- 
ter v,  Essex  Bank,  17  Mass.  479. 

8.  A  party  hires  a  piano  for  use  in  his  dwelling,  but  without 
the  owner's  knowledge  puts  it  in  an  adjoining  dance  hall  open  to 
public  use.  It  is  there  destroyed  by  fire,  happening  without  the 
bailee's  negligence.    Is  the  bailee  liable  for  the  loss  ? 

9.  Distinguish  between  warehousemen,  liverymen,  agisters 
and  wharfingers  ? 

10.  A  warehouseman  in  a  small  town,  where  the  value  of 
goods  deposited  with  him  was  never  great,  neglected  to  employ  a 
night  watchman.  Goods  stored  with  him  were  destroyed  by  fire. 
Was  the  warehouseman  liable  for  negligence,  assuming  that  the 
employment  of  such  watchman  would  have  prevented  the  loss  ? 
See  Pike  v.  Railroad  Co.,  40  Wis.  583. 

11.  What  is  a  warehouse  receipt  and  what  in  general  is  the 
effect  of  its  assignment  ? 


PLEDGE. 

1.  (a)  Define  pledge  and  state  when  the  term  collateral  secur- 
ity is  commonly  employed.  (6)  How  should  bills  and  notes  be 
pledged  in  order  to  give  the  pledgee  the  rights  of  a  bona  fide 
holder  to  the  amount  of  his  advances  ?  (c)  What  are  the  usual 
steps  in  a  pledge  of  stock  ? 

2.  A  pledgee  of  negotiable  promissory  notes,  without  special 
authority,  sells  the  same  at  public  auction  for  less  than  their 
real  value,  upon  default  being  made  in  the  payment  of  the  debt 
secured.  Is  he  liable  to  the  pledgor  in  damages?  Joliet  Iron 
Co.  v.  Scioto  Fire  Brick  Co.,  82  111.  549. 
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3.  One  to  whom  a  note  was  pledged  neglected  to  present  it  to  the 
maker  at  maturity,  whereupon  the  indorse r  was  released.  The 
amount  of  the  note  being  lost,  what  was  the  liability  of  the 
pledgee  to  the  pledgor  ? 


CARRIERS. 

1.  (a)  Distinguish  between  common  carriers  and  mere  private 
or  occasional  carriers  of  goods,  (b)  What  is  the  duty  of  a  com- 
mon carrier  with  respect  to  the  receipt  of  goods  for  carriage,  and 
what  is  his  common  law  liability  for  loss  or  injury  during  transit  ? 

2.  A  railroad  company  agrees  that  if  it  is  allowed  to  carry  cer- 
tain grain  in  sacks  it  will  bring  back  the  empty  sacks  free  of 
charge.  Is  it  liable  as  a  common  carrier  for  loss  of  the  empty 
sacks,  or  only  as  a  gratuitous  bailee  ?    Pierce  v.  Railroad,  23  Wis. 

387. 

3.  A  merchant  brought  goods  to  the  carrier's  warehouse,  re- 
questing that  they  be  kept  a  few  days  when  he  would  give  ship- 
ping directions.  If  they  are  destroyed  by  fire  in  the  meantime  is 
the  carrier  liable,  provided  he  or  his  servants  were  free  from  neg- 
ligence ?  Would  your  answer  be  the  same  had  the  goods  been 
delivered  for  immediate  shipment?  St.  Louis,  etc.,  R.  v.  Mont- 
go  men-,  39  111.  335. 

4.  Describe  the  nature  and  use  of  a  bill  of  lading. 

5.  A  consignment  of  furniture  was  being  duly  transported 
through  St.  Louis,  where  it  was  destroyed  by  the  great  cyclone 
of  a  few  years  ago.    Is  the  carrier  liable  for  the  loss  ? 

6.  A  shipper,  against  the  protests  of  the  carrier's  agent,  insists 
on  shipping  a  buggy  on  a  flat  car,  and  sees  to  the  loading  of  it 
himself.  It  is  blown  from  the  car  when  in  motion  and  practi- 
cally destroyed.  Who  must  bear  the  loss  ?  Miltimore  v.  Rail- 
road Co.,  37  Wis.  190. 

7.  A  bill  of  lading  or  shipping  receipt  provides  that  "  all  goods 
are  at  shipper's  risk  of  fire,"  etc.    The  goods  are  destroyed  by  a 
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fire  set  by  the  negligence  of  the  carrier's  servants  though  with- 
out the  carrier's  personal  fault.    Who  mast  bear  the  loss  ? 

8.  A  bill  of  lading  provides  that  in  no  case  shall  the  carrier  be 
liable  beyond  the  sum  of  $20,  in  case  the  property  carried  is  lost, 
unless  a  higher  valuation  is  expressly  set  upon  them  at  the  time 
of  shipment.  The  goods  are  lost  by  collision  due  to  negligent 
management  by  the  carrier's  servants.  Is  the  shipper  limited  to 
the  recovery  of  $20?    See  Hart  v.  Railroad  Co.,  112  U.  S.  331. 

9.  Goods  shipped  by  rail  arrive  safely  and  are  stored  in  the 
carrier's  warehouse.  Before  the  shipper  has  been  notified  of 
their  arrival  or  has  had  reasonable  opportunity  to  remove  them 
they  are  destroyed  by  a  fire,  in  no  way  due  to  the  negligence  of 
the  carrier.  What  is  the  carrier's  liability  under  the  Massachu- 
setts rule  ?  What  is  his  liability  under  the  rule  in  New  riamp- 
shire  ?  See  Norway  Plains  Co.  v.  Railroad,  1  Gray  263 ;  Moss  v. 
Railroad,  32  N.  H.  523. 

10.  How  does  the  liability  of  a  carrier  of  passengers  for  the 
safety  of  their  baggage  differ  from  his  liability  for  the  safety  of 
their  persons  ? 

11.  A  railway  company  receives  a  passenger's  trunk  without 
knowledge  or  notice  of  its  contents.  It  contains,  besides  ordi- 
nary wearing  apparel,  a  quantity  of  jewelry  intended  for  sale. 
The  trunk  being  lost  without  gross  negligence  or  willful  wrong 
of  the  carrier,  what  is  his  liability  to  the  passenger? 


INNKEEPERS. 

1.  Who  are  deemed  innkeepers  and  what  are  their  duties  and 
responsibilities  by  the  common  law  ?  See  Calye's  Case,  8  Coke 
32,  s.  c.  1  Sm.  L.  C.  249. 

2.  A  party  whose  residence  and  place  of  business  are  in  the 
same  town  with  the  inn  arranged  for  board  and  lodging  at  such 
inn  for  a  fixed  price  per  week.  A  fire  originating  in  an  ad- 
joining house  destroys  the  goods  of  the  customer.  Is  the  inn- 
keeper liable  as  an  insurer  for  their  loss  ? 

3.  What  is  the  nature  of  an  innkeeper's  lien  and  upon  whose 
goods  does  it  attach  at  common  law  ? 


GUARANTY  AND  SURETYSHIP. 

1.  (a)  Define  guaranty  and  suretyship  ?  (6)  Distinguish  be- 
tween a  guaranty  and  an  ordinary  indorsement  ?  (c)  What  are 
some  of  the  distinctions  between  guaranty  and  suretyship  ? 

2.  A  borrows  money  of  B,  and  C,  in  order  to  induce  the  loan, 
signs  as  joint  maker  with  A.  Is  C  a  principal  or  a  surety,  so  far 
as  B  and  others  with  notice  of  the  facts  are  concerned  ? 

3.  A  holds  B's  note  for  $200,  which  is  nearing  maturity.  A 
expresses  fears  as  to  B's  solvency,  and  0  thereupon  writes  and 
signs  on  the  back  of  the  note  the  following:  "For  value  re- 
ceived I  hereby  guarantee  the  payment  of  the  within  note." 
Nothing  of  value  having  really  passed  from  A  to  C,  and  no  fur- 
ther credit  or  indulgence  being  given  to  B,  is  0  bound  by  the 
guaranty  ?    See  Bickford  v  Gibbs,  8  Cush.  (Mass.)  156. 

4.  Are  express  contracts  of  guaranty  or  suretyship  valid  if 

oral,  and  if  not,  what  particular  law  or  statute  applies  ? 

5.  A  buys  grain  from  G  and  gives  K's  note  in  payment,  orally 
guaranteeing  it  good  and  collectible.  Is  A  bound  by  his  guar- 
anty ?    See  Dows  v.  Sweet,  134  Mass.  142. 

6.  Is  the  following  written  and  signed  guaranty  upon  a  note 
given  for  money  loaned  to  the  maker  valid  in  your  state:  "  I 
hereby  guarantee  collection  of  the  within  note  "  ? 

7.  A  gave  B  a  letter  to  X  which  read  as  follows :  "Kindly  let 
B  have  such  goods  as  he  may  want  from  your  stock  to  an  amount 
not  exceeding  $450,  and  I  will  be  responsible  for  his  payment  of 
the  debt  within  thirty  days  from  date  of  invoice."  X  let  B  have 
the  goods  but  did  not  notify  A  of  the  fact  for  two  months  after 
the  sale.  B  had  failed  in  the  meantime.  Is  A  liable  on  the 
guaranty  ?    See  Davis  v.  Wells,  104  U.  8. 159. 

8.  In  which  of  the  following  cases  does  the  language  import  a 
continuing,  and  in  which  does  it  import  a  non-continue  guaranty? 

(40) 
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(a)  "  Let  X  have  what  lumber  he  wants,  and  I  will  guarantee  the 
same."  (6)  "  Let  X  have  what  dry  goods  he  may  want  from 
time  to  time,  and  I  will  see  you  paid/1  (c)  "  The  bearer,  my 
son-in-law,  wishes  to  put  a  stock  of  groceries  in  his  store  at  this 
place.  To  enable  him  to  do  this,  I  am  willing  to  be  responsible 
to  you  for  the  amount  of  groceries  he  may  order."  Knowlton  v. 
Horsey,  76  Me.  345. 

0.  Is  a  strict  surety  released  by  lack  of  notice  of  the  principal's 
default?    What  is  the  rule  as  to  guarantors  ? 

10.  A  guaranteed  the  "  collection  "  of  B's  note.  0,  the  cred- 
itor, neglected  to  take  any  steps  to  collect  from  B  for  over  a  year, 
except  to  dun  him  diligently.  C  then  sued  B,  but  the  execution 
was  returned  unsatisfied.  May  he  hold  the  guarantor  liable,  partic- 
ularly where  B  becomes  insolvent  in  the  meantime?  Would 
your  conclusion  be  the  same  had  the  guaranty  been  of  "  prompt 
payment  at  maturity?"  See  Salt  Springs  Nat'l  Bank  v. Pratt,  135 
N.  Y.  423. 

11.  A  lends  money  to  B  on  his  note  secured  by  chattel  mort- 
gage, and  indorsed  by  0  as  surety.  How  would  C's  liability  as 
surety  be  affected  by  A's  negligent  failure  to  record  the  mortgage 
whereby  its  security  was  lost  ? 

12.  A  debtor  is  in  default  in  paying  the  interest  on  his  debt 
when  due.  The  creditor,  in  consideration  of  the  immediate  pay- 
ment of  such  interest,  extended  the  time  for  paying  the  principal 
sixty  days,  without  the  consent  of  a  surety  for  the  debt  Why 
is  such  surety  still  bound? 

13.  A  became  surety  for  the  faithful  and  honest  discharge  by 
B  of  the  duties  of  book-keeper  in  a  certain  bank.  B  is  made  teller 
without  notice  to  or  consent  of  A.  Is  A  bound  for  B's  defaults 
as  teller?    Su  National,  etc.,  Assn.  v.  Conkling,  90  N.  Y.  116. 


FIRE  INSURANCE. 

1.  (a)  What  is  the  theory  of  property  insurance?  (b)  Define 
fire  insurance  and  explain  what  is"  meant  by  premium,  policy,  risk, 
underwriter,  (c)  What  is  meant  by  insurable  interest  ?  (d)  What 
is  meant  by  "  wager  policy  "  ?    (c)  What  is  reinsurance  ? 

2.  A  man  insures  property  belonging  to  his  uncle  in  the  mere 
expectation  that  the  latter  may  leave  it  to  him  by  will.  Is  the 
policy  valid  ? 

3.  A  church  is  insured  simply  "against  loss  or  damage  by 
fire."  A  lightning  stroke  wrecks  the  steeple,  but  there  is  no  ac- 
tual ignition  of  the  structure.    Are  the  insurers  liable  ? 

4.  A  party  takes  out  a  policy  on  his  warehouse  for  $5,000.  At 
the  time  of  effecting  the  insurance  he  represents  that  there  is  al- 
ready $5,000  insurance  on  the  warehouse,  being  honestly  forget- 
ful that  such  insurance  is  not  on  the  warehouse  but  on  the  goods 
therein.  Is  the  policy  valid?  See  Armour  u.  Insurance  Co.,  90 
N.  Y.  450. 

5.  A  takes  out  a  policy  of  insurance  on  his  barn,  concealing 
from  the  insurers  the  fact  that  recent  and  repeated  attempts  have 
been  made  to  burn  it.    Is  the  policy  valid  ? 

6.  A  sells  his  house  to  B  and  assigns  over  to  him  in  writing  a 
policy  of  insurance  thereon.  Nothing  is  said  to  the  insurers 
about  this  transaction,  and  the  policy  contains  no  clause  forbid- 
ding assignment.  Can  B  recover  of  the  company  in  case  of  loss  ? 
White  t>.  Bobbins,  21  Minn.  370. 

7.  A  policy  against  fire  in  its  written,  portion  expressly  de- 
scribes property  insured  as  a  furniture  factory.  A  printed  clause 
in  the  policy  expressly  provides  that  the  keeping  of  benzine  on 
the  premises  shall  render  such  policy  void.  It  appears  that  the 
use  of  benzine  is  customary  and  necessary  in  the  conduct  of  the 
furniture  manufacturing  business.    Does  the  keeping  of  a  reason- 
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able  amount  of  benzine  for  such  use  render  the  policy  void  ?   See 
Faust  v.  Insurance  Co.,  91  Wis.  158. 

8.  A  fire  policy  provides  that  it  shall  be  void  unless  the  in- 
sured shall,  in  case  of  loss,  give  the  company  immediate  notice 
thereof  in  writing.  The  insured  neglects  to  give  notice  for  a  full 
month  after  the  fire.  Can  the  company  defend  on  the  ground  that 
notice  was  not  seasonably  given  ?  Could  it  defend  notwithstand- 
ing the  lack  of  notice,  if  its  agents  had  proceeded  to  adjust  the 
loss  without  objection  ?  Central  City  Ins.  Co.  v.  Oates,  86  Ala.  558. 

9.  A  insures  his  store  in  the  Hartford  for  $2,000;  Mechanics', 
$2,000;  Continental,  $4,000,  and  in  the  Manchester  for  $4,000.  It 
suffers  damage  to  the  extent  of  $6,000.  All  these  policies  contain 
the  usual  provisions  as  to  other  insurance  which  all  of  them  per- 
mit.   What  companies  are  liable  for  the  loss  and  for  what  sums  ? 


OTHER  FORMS  OF  INSURANCE. 

1.  (a)  Define  life  insurance  and  state  in  what  important  par- 
ticular it  is  thought  to  differ  from  property  insurance,  (6)  What 
is  accident  insurance  and  what  particular  form  of  indemnity  dose 
it  usually  provide?  (c)  Name  and  describe  four  other  kinds  of 
insurance,    (d)   What  is  meant  by  *  'beneficiary' '  ? 

2.  A  woman  takes  out  a  policy  of  insurance  on  the  life  of  her 
husband,  paying  the  premiums  herself.  A  divorce  is  granted  her 
without  alimony,  thus  putting  an  end  to  her  insurable  interest. 
She  continues  paying  the  premiums,  however,  until  her  husband 
dies.  Can  she  recover  the  amount  of  the  policy  ?  Connecticut 
Mut.  Life  Ins.  Co.  v.  Schaefer,  94  U.  S.  457. 

3.  A  life  policy  provides  that  it  shall  not  take  effect  until  the 
first  premium  is  paid.  The  officers  of  the  company,  however, 
consent  to  take  the  note  of  the  insured  for  such  first  premium, 
due  in  thirty  days,  and  deliver  the  policy.  If  the  insured  dies 
at  the  end  of  ten  days  can  the  company  defend  on  the  ground 
that  the  first  premium  was  not  paid  ? 
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4.  A  written  application  for  insurance  provides  that  the  state- 
ments therein  shall  be  deemed  a  part  of  the  policy  and  warran- 
ties therein.  The  insured  states  in  such  application  that  he  is  in 
good  health.  It  proves  that  at  the  time  he  was  suffering  from  a 
mild  form  of  dyspepsia,  not  likely  to  shorten  life  nor  generally 
regarded  as  having  that  tendency.    Is  the  policy  void  ? 

5.  Is  an  understatement  of  his  age  by  an  applicant  for  insur- 
ance a  material  misrepresentation  ?  Alabama  Gold  life  Insur- 
ance Co.  v.  Garner,  77  Ala.  210. 

6.  A  policy  contains  a  clause  declaring  it  void  if  the  insured 
shall  commit  suicide.  In  the  delirium  of  fever  and  without  ap- 
parent consciousness  of  the  nature  of  his  act  the  insured  jumps 
from  a  window  and  is  killed.  May  the  beneficiary  enforce  the 
policy?    Bigelow  v.  Berkshire  life  Ins.  Co.,  96  XL  8. 284. 


REAL  PROPERTY  AND  CONVEYANCES. 

1.  (a)  Define  real  property.  (6)  What  is  incorporeal  real 
property  ?  (c)  What  are  fixtures  and  when  must  a  tenant  remove 
them?  (d)  What  is  an  estate  in  fee-simple?  (e)  What  is 
meant  by  waste?  (/)  What  are  emblements,  and  who  may 
claim  them  ?  (g)  Define  curtesy  and  dower.  (A)  Distinguish 
between  joint  tenancy  and  tenancy  in  common,  (i)  What  is  a 
homestead  and  what  constitutes  a  homestead  in  your  state  ?  Q) 
What  are  the  emblements,  and  who  may  claim  them  ? 

2.  A  deed  of  a  farm  simply  describes  it  by  metes  and  bounds, 
saying  nothing  about  crops  or  buildings.  Is  the  grantor  entitled 
to  take  the  growing  crops  as  they  mature,  or  to  remove  the  build- 
ings then  on  the  land  ?    See  Mott  v.  Palmer,  1  N.  T.  564. 

3.  The  lessee  of  a  machine  shop  attaches  to  the  ceiling  by 
straps  and  bolts  certain  pulleys,  hangers  and  shafting,  and  an 
engine  and  boiler  to  the  floor  and  joists  by  means  of  rods  and 
bolts.  Is  he  entitled  to  remove  them  before  the  expiration  of 
his  lease  ? 

4.  (a)  How  must  a  contract  to  convey  land  be  made  and  by 
what  means  must  the  conveyance  be  effected  ?  (b)  Define  a  deed 
and  distinguish  between  a  warranty  deed  and  a  quitclaim  deed, 
(c)  What  covenants  are  usually  found  in  a  warranty  deed ?  (d ) 
What  is  meant  by  acknowledgment  of  a  deed,  and  what  is  the 
usual  effect  of  a  failure  to  acknowledge  it  ?  (e)  How  many  wit- 
nesses are  necessary  to  a  deed  in  your  state  ? 

5.  A  conveys  land  to  B  by  a  deed  containing  a  covenant  that 
the  grantor  will  forever  warrant  and  defend  the  grantee  against 
all  persons  lawfully  claiming  the  land.  If  B  is  evicted  by  per- 
sons having  paramount  title,  what  is  the  measure  of  his  damagee 
against  A? 

6.  A  conveys  his  land  to  B,  who  fails  to  record  the  deed. 
While  A  is  still  in  possession  of  the  land  he  makes  a  second  eon- 
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veyance  of  the  same  to  X,  who  pays  value  for  it  in  good  faith 
without  notice  or  knowledge  of  the  deed  to  B.  X  records  his 
deed,  while  B's  deed  is  still  unrecorded.  Who  will  hold  the 
property,  B  or  X  ?    Buchanan  v.  Bank,  78  111.  500. 

7.  A  husband  conveys  a  tract  of  land  belonging  to  himself 
without  his  wife  joining  in  the  deed.  What  interest,  if  any,  may 
the  grantor's  wife  claim  in  such  land  as  against  the  grantee  if 
she  becomes  a  widow  ?  What  effect,  if  any,  in  passing  title, 
would  the  husband's  sole  deed  have  in  your  state,  supposing  that 
the  land  in  question  were  a  homestead  ? 


MORTGAGE  OF  REAL  PROPERTY. 

1.  (a)  Define  a  formal  mortgage  of  realty,  and  describe  its  op- 
eration by  the  early  common  law.  (b)  What  is  the  general  effect 
of  a  mortgage  at  the  present  time  ?  (c)  With  what  formalities 
should  a  mortgage  be  executed  ?  (d)  What  is  the  nature  and 
purpose  of  a  satisfaction  of  mortgage  ?  (e)  What  is  meant  by 
foreclosure,  and  why  is  such  a  proceeding  necessary  ? 

2.  A  mortgagor  tenders  the  full  amount  of  the  mortgage  debt  on 
the  day  when  it  is  due,  but  the  mortgagee  refuses  to  accept  the 
tender.  What  effect  has  this  tender  on  the  mortgage  debt? 
What  effect  has  it  on  the  lien  of  the  mortgage  ?  Shields  v.  Lo- 
sear,  84  N.  J.  Law  496.  Oomp.  Kortwright  v.  Cady,  21  N.  Y.  843. 


LANDLORD  AND  TENANT. 

1.  How  does  the  relation  of  landlord  and  tenant  arise?  (6) 
When  must  a  lease  be  in  writing  in  your  state?  (c)  When  most 
it  be  by  deed?  (d)  What  is  rent?  (e)  Distinguish  between 
eignment  and  subletting. 
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2.  A  tenant  covenants  to  pay  rent  daring  a  certain  term  for 
certain  premises  on  which  are  a  dwelling-house  and  stable.  The 
buildings  are  so  seriously  damaged  by  fire  as  to  be  untenantable, 
and  the  tenant  refuses  to  pay  further  rent  until  they  are  repaired. 
The  lease  contains  no  express  covenant  to  repair  on  the  part  of 
either  party  and  no  express  provision  covering  such  disasters. 
Can  the  landlord  enforce  payment  of  rent  for  the  rest  of  the 
term?  If  so,  has  the  tenant  any  remedy  on  account  of  the  fail- 
are  of  the  landlord  to  repair?  Suppose,  in  this  case,  that  the 
tenant  had  entered  into  a  general  covenant  to  repair,  would  the 
fact  that  the  fire  was  accidental  excuse  him  from  so  doing? 
Gates  v.  Green,  4  Paige  (N.  Y.)  355.  See  Wattles  v.  S.  Omaha, 
etc.,  Co.,  50  Neb.  25,  36  L.  R.  A.  424. 

3.  A  leases  certain  premises  to  B  at  an  annual  rental  of  1600, 
to  be  paid  in  six  equal  monthly  installments.  Alter  the  expira- 
tion of  the  lease  B  remains  in  possession  and  the  landlord  re- 
ceives the  rent  then  accruing  without  any  new  agreement  being 
made  as  to  the  terms  of  leasing.  What  kind  of  a  tenancy  exists 
between  the  parties  and  when  and  how  may  it  be  terminated 


